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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

NOBLE MYERS,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 324218



)
AWCB Decision No. 88-0059


v.
)



)
Filed with AWCB Fairbanks

AS/WS/GREGORY & COOK, INC. J.V.,
)
March 22, 1988



)


Employer,
)



)


and
)



)

WAUSAU INSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


This claim for workers' compensation benefits was heard at Fairbanks, Alaska on February 23, 1988. The employee was not present but was represented by attorney Arthur Robson; attorney Dennis Cook represents the defendants. The record closed at the end of the hearing.


The 63 year old employee was injured on October 16, 1983 while working for the defendants as a journeyman pipefitter at Kuparuk, Alaska. He was injured when the ladder on which he was standing slipped, causing him to fall to the ground and land on his left side. It is undisputed that he fractured his left wrist and sustained contusions of the lower back and left hip. The employee now seeks workers' compensation benefits for his November 1986 laminectomy and for other problems he now experiences related to his upper back, neck and left arm. The parties agree they can resolve all relevant issues upon our determination of whether the claim is compensable. Accordingly, we now turn to the compensability issue.

FINDINGS OF FACT AN CONCLUSIONS OF LAW


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.” Id. at 869. If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In the employee's original Report of Occupational Injury or Illness signed October 16, 1983 he stated: "I felt a very strong pain in my left arm, and in my hip, upper leg and lower back.” On October 17, 1983 Francis Kelly, M.D., who was the first physician to consult the employee, stated: "There are no complaints elicited about the head, eyes, ears, nose, throat, neck, respiratory, cardiovascular, hemopoietic, or musculoskeletal system except as noted in the present illness.” (History and Physical Notes by Francis J. Kelly, M.D., dated October 17, 1983.)


During a complete examination conducted by Michael J. Noble, M.D., on October 17, 1983, related to the employee's chest pain complaint, Dr. Noble stated regarding the employee's neck, "There are normal carotid upstrokes. No JVD lying flat and there are no carotid bruits."


On November 17, 1983, L.R. Collier, M.D., a general surgeon, under the item "Fully Describe Findings On First Examination," stated: "Silver fork deformity left wrist with swelling secondary to colles fracture. Colles fracture left wrist, contusion of back and left hip.” (Physician' Report, dated November 17, 1983.) On July 11, 1984, Dr. Collier stated that: "Other than pain along the ulnar aspect of the wrist, I see no residual deformity or disability associated with this injury.” (Letter by L.R. Collier, M.D., dated June 11, 1984.)


The employee testified in his deposition that he was complaining of neck and shoulder pain since October 1983. (Deposition of Noble Meyers, pp. 30,37-39.) Neither Drs. Keller, Noble or Collier documented any complaints of neck or shoulder pain, or observations of a neck or shoulder injury. The employee also repeatedly testified in his deposition that he complained about neck, shoulder and chest pain to Dr. Kelly. However, Dr. Kelly's report mentioned only wrist and chest pain but no neck pain or complaints.


Dr. Collier kept office notes on October 21, 1983, October 25, 1983, November 3, 1985, November 10, 1983, November 23, 1983, December 7, 1983, December 22, 1983 and January 6, 1984. None of these notes indicates any neck pain or neck complaints. Similarly, in a report dated January 24, 1984 Dr. Collier described the employee's complaints as "broken wrist."


There is a lack of medical reports, chart notes or other indications that the employee consulted any physician during the period of June 11, 1984 through September 9, 1986. Immediately before that, in a letter dated June 11, 1984, Dr. Collier stated that he saw the employee on March 9, 1984 and June 11, 1984 when he was complaining of persistent pain in the left wrist, particularly on the ulnar aspect of the wrist joint. At that stage Dr. Collier specifically stated that he did not note any other pain.


In a Physician's Final Report dated October 31, 1984, Dr. Collier stated that his diagnosis of the employee was "Fracture Left Radius Silver Fork Deformity Secondary to Colles Fracture. Contusion Back Left Hip". Dr. Collier did not mention neck pain. He indicated that the employee was released for work as of March 9, 1984.


Dr. Collier prescribed analgesics, muscle relaxants and non-steroidal anti-inflammatory drugs for the applicant during 1983 to 1986. However, Dr. Collier did not keep any chart or office notes to indicate why these medications were prescribed. At the hearing, orthopedic surgeon Kurt Merkel, M.D., testified that these medications may have been prescribed for wrist and leg pain.


On September 9, 1986, a Veterans' Administration medical certificate indicated that the employee had a three-week history of paresthesia in the left shoulder, left arm and forearm and all digits of the left hand, tenderness medial to C-6 on the left with painful flexion of the neck and pain on left lateral bending.


On September 29, 1986, a hospital admittance note mentioned: "[S]tates that 4 mo. ago he began having pain over the C 6 distribution of his L neck down to L thumb. The pain has progressed to numbness and weakness over the last 2 mo.” Progress Notes dated September 29, 1986. Similarly, on September 29, 1986, James Noble, M.D., stated that: "Patient is a 61-year-old white male with a benign history who states that four months ago he began having pain over the C 6 distribution of his left neck and numbness of his left thumb.” (Discharge Summary dated September 29, 1986. See also October 8, 1986 medical report.)


On September 22, 1986, general surgeon Dr. Collier wrote a letter to "to whom it may concern" summarizing his medical records. He also stated his opinion regarding the origin of the employee's neck problem. His letter reads in part as follows.:


I feel that this man most likely has a cervical disc syndrome, possibly secondary to the injury sustained on 10-21-83 in Alaska. This is manifested primarily by sensory and motor changes and motor atrophy of the left upper extremity with some sciatica in the left lower extremity.


I would suggest that this patient be seen by an orthopedist and neurosurgeon and have electromyography of both the upper and lower extremity, and further orthopedic and neurosurgical evaluation.


I do feel this man definitely has organic pathology in the neck and that it is quite possibly related to his fall in October 1983 while on the job.


On December 16, 1987, Neurosurgeon Donald Smith, M.D., evaluated the employee for the insurer. Dr. Smith directed the employee to undergo additional tests including a total myelogram. In his January 25, 1988 letter to the insurer, Dr. Smith states:


 Following Mr. Myers' admission to Willis Knighton Hospital, he underwent a total myelogram. His myelogram did show evidence of cervical spondylosis with lateral defects at C4-5 and C6-7 on the left side only. It was felt that these defects explained the patient's pain into his shoulder and left arm. The patient's lumbar myelogram was also markedly abnormal with findings of a marked lumbar stenosis and spondylosis with severe narrowing at the L4-5 and L5-S1 spaces. The latter space was most severe. The narrowing appeared to be primarily related to spondylosis and lateral encroachment. The MRI scan also confirmed the cervical spondylosis at the two levels mentioned.


This was discussed with Mr. Myers. If his symptoms so dictate, I feel that he may require surgery, anteriorally, to achieve decompression of the nerve roots and relieve the cervical radicular pain. He may also require lumbar decompressive surgery if he continues to experience significant pain in the low back and lower extremities. I feel that both the cervical and lumbar spondylosis probably were pre-existing conditions that were aggravated by his injury but certainly were not caused by the work related injury previously described. These factors were discussed with Mr. Myers in detail and he has been discharged to await his and his insurance carrier's decision on further therapy.


On February 13, 1988 Dr. Merkel reviewed all the records of all the physicians and hospitals to form a opinion as to whether the 1983 injury was a cause of the employee's present cervical problems. Dr. Merkel testified that the majority of the records of the Veteran's Administration do not establish a causal link between the injury in Alaska and the onset of neck and arm pain. He stated that the records indicate a benign cause. He also noted that the employee regularly worked until May of 1986, which is when the records show the first onset of pain in the neck and left arm occurred.


Dr. Merkel testified that if the employee did have significant shoulder and arm pain during the June 1984 until September 1986, he certainly would have consulted a physician, but that there are no medical records indicating that he consulted any physicians during that time period.


Dr. Merkel testified that he believes the employee's cervical myelopathy was caused by degenerative changes of the cervical spine and that "this patient's current problems are not significantly related to his injury of October 1983.” (Letter of Dr. Merkel dated February 13, 1988).


Dr. Merkel testified that there is no medical record before 1986 that the applicant suffered an injury to his neck during the fall of 1983. Accordingly, he believes the fall could not have significantly aggravated the pre-existing degenerative arthrosis which leads to progressive cervical myelopathy and resulting surgery.


Based on our review of the medical evidence we find that if the employee has attached the presumption of compensability, the defendants have overcome the presumption with the testimony of Dr. Merkel. Accordingly, the employee must prove his claim by a preponderance of evidence.


We do not find a preponderance of medical evidence in the record to support the employee's claim that his present neck condition is related to his October 1983 injury. We choose not to rely on the employee's own statements, made over three years after the 1983 fall, that he complained of neck pain at the time of his injury. This complaint is not reflected in the medical records. Based on the lack of medical evidence supporting the employee's claim, and based on Dr. Merkel's testimony that he does not believe the 1983 injury has significantly aggravated the employee's present neck condition, we find the employee has not proven his claim by a preponderance of the evidence. Accordingly, we conclude the employee's claim is not compensable.

ORDER


The employee's claim for workers' compensation benefits is denied and dismissed.


DATED at Fairbanks, Alaska this 22nd day of March , 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steven M. Thompson
Steven M. Thompson, Member

FGB/di

If compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Noble Myers, employee v. AS/WS/Gregory & Cook, Inc., J.V., employer and Wausau Insurance Company, carrier; Case No. 324218 dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska, this 22nd day of March, 1988.
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