ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

LARRY STAIGER,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 611159



)
AWCB Decision No. 88-0060


v.
)



)
Filed with AWCB Fairbanks

NORTHERN ADJUSTERS,
)
March 23, 1988



)


Employer,
)



)


and
)



)

PACIFIC MARINE INSURANCE,
)



)


Insurer,
)


Defendants.
)



)

We heard this claim for permanent partial disability benefits, medical costs and attorney fees at Fairbanks, Alaska on February 23, 1988. The applicant was represented by attorney Michael Stepovich with the assistance of his paralegal Pete Stepovich. The defendants were represented by Allan Tesche. The record closed at the end of the hearing.


The applicant is a director and one‑third stockholder of the employer and works for the employer as an adjuster and as its Fairbanks officer manager. He testified that he injured his knee on March 29, 1986 while on a day hike in Hawaii. It is undisputed that he was in Hawaii for the purpose of attending a Board of Directors meeting with the other Northern Adjusters officers and directors. It is undisputed the employer paid for the trip. It is undisputed that the applicant performed no work in Hawaii for the employer other than participate in Board activities.


The threshold issue we must decide is whether the applicant's knee injury occurred in the course and scope of his employment in order to determine whether his claim is compensable. The parties have agreed to settle all other issues if the claim is found compensable. The defendants argue that neither the travel to Hawaii nor the recreational day trip occurred during the applicant's course and scope of employment. Conversely, the applicant argues that he was within the course of employment throughout the entire time of his trip to Hawaii. Accordingly, we now turn to the question of whether the applicant's injury arose out of and in the course of his employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The applicant allegedly injured his knee on Saturday, March 29, 1986. He did not file a written notice of injury until June 9, 1986. AS 23.30.100(a) requires that notice of the injury be provided to the Board and to the employer within 30 days of the occurrence of such injury. AS 23.30.100(d)(1) provides that this notice requirement can be excused if the employer had knowledge of the injury and that it is not prejudiced by the delay. Reid Smith, a Board Of Directors member and President Of Northern Adjusters, testified that he participated in the hike and did not know the applicant injured himself. He said he didn't get notice of the alleged injury until early May 1986 when the applicant provided notice that he intended to file the workers' compensation claim. Mr. Smith did not testify as to whether his company was prejudiced by the delay.


The applicant testified that he did not file a claim immediately after he injured his knee because he believed the knee would recover. In fact he waited approximately two and one‑half months before, he sought any medical treatment. Initially he was given conservative treatment by Cary Keller, M.D. Then on July 2, 1986 he received arthroscopy. After the operation he received additional conservative treatment, including physical therapy and pain medications. On September 1, 1987 Dr. Keller determined the applicant's knee condition was medically stationary and gave the knee a 19 percent lower extremity impairment rating under the AMA Guides.


AS 23.30.100(d)(2) provides that the Board may excuse the failure to timely file a Notice of Injury if a satisfactory reason is given why notice could not be filed. We find it is reasonable for the applicant to wait to see if his knee condition would improve. When it became apparent the condition had not improved and that a claim might be compensable he filed the Notice of Injury. See Alaska Housing Auth. v. Sullivan, 518 P.2d 759, (Alaska 1974). Accordingly, we excuse the applicant's failure to timely file his Notice of injury.


Nevertheless, because the applicant did not file his Notice of Injury within 30 days of his date of injury, he does not receive the benefit of the statutory presumption of compensability provided at AS 23.30.120(a)(1). Accordingly, he must prove his claim by a preponderance of the evidence. AS 23.30.120(b).


Assuming for the moment that as an officer and director for the employer the applicant was an employee, a question which we do act reach because of our disposition of the matter under AS 23.30.265(2), we turn to the question of whether the applicant's injury arose out of and in the course of his employment.


Professor Larson states in part:

Employees whose work entails travel away from the employer's premises are held in the majority of jurisdictions to be within the course of their employment continuously during the trip, except when a distinct departure on a personal errand is shown.

1, A. Larson Workmens' Compensation Law, Subsection 25.00 at 5‑96 (1987).


In addition, Professor Larson states that recreational or social activities are within the course of employment when:

1) They are on the premises during lunch or recreation period as a regular incident of the employment; or

2) The employer, by expressly or impliedly requiring participation, or by making the activity part of the services of an employee brings the activity within the orbit of the employment; or

3) The employer derives substantial direct benefits from the activity beyond the intangible value of improvement in employee health and morale that is common to all kinds of recreation and social life.

1, A. Larson Workmen’s compensation law Subsection 54.30 at 5‑32 (1987)


AS 23.30.265(2) specifically provides coverage for injuries, “arising out of and in the course of employment,” but it also establishes a policy of excluding activities of a personal nature away from employer‑provided facilities:

"Arising out of and in the course of employment" includes employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities; but excludes activities of a personal nature away from employer‑provided facilities;


The applicant testified that he injured his knee while hiking on a trail in a public park located about twelve miles from the condominium where the directors were staying and holding their formal business meetings. on the day of the injury, the directors all traveled to the park together with their spouses in two separate cars rented by the employer. The participants do not remember whether business was discussed in the cars while making the trip, but Mr. Smith testified that he is sure business was not discussed during the hike or picnic due to the rigor of the hike and the roar of the ocean. The applicant testified that he felt required to attend the hike and picnic because the board members and spouses "did everything together". Mr. Smith testified that on numerous occasions he and his wife took walks alone and that the directors were not always required to be together as a group; the directors were not required to participate in this particular hike and picnic. The applicant points out that he would have needed to rent an additional vehicle if he did not participate in this group activity.


We have reviewed the facts of this case and find the applicant has not proven that the hike and picnic were activities which were required by the employer or were otherwise at the direction or under the control of the employer. The injury obviously did not occur at an employer provided facility. Accordingly, we conclude the applicant's hiking activities were of a personal nature away from employer‑provided facilities. We base this conclusion on evidence that the Saturday hike and picnic were purely recreational and social in nature, the directors were not required to participate, the formal directors meeting had adjourned the day before, and the alleged injury occurred twelve miles away from the formal meeting site. Based on the entire record including the facts cited above, together with our determination that the applicant has not proven his claim by a preponderance of the evidence, we accordingly conclude the applicant's claim f or workers' compensation benefits is not compensable and is therefore denied. Based on this determination, we also find the applicant's claim for medical costs and attorney fees is also denied and dismissed. AS 23.30.095, 145.

ORDER


The applicant's claim for workers' compensation benefits, medical costs and attorney fees is denied and dismissed.


DATED at Fairbanks, Alaska, this 23rd day of March 1988.

ALASKA WORKERS COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated chairman

/s/ Joe J. Thomas
Joe Thomas Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/di

If compensation payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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