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This claim for permanent total disability (PTD) compensation, selection and assignment of a Board certified physician to treat Employee, attorney fees, and costs was heard in Juneau, Alaska on 7 and 8 April 1988. Employee is represented by attorney Paul M. Hoffman. Defendants are represented by attorney Michael A. Barcott. The record closed at the conclusion of the hearing.


Employee is 45 years old, weighs around 250 pounds and is six feet, four inches tall. Employee dropped out of high school half‑way through his junior year. He worked about two years as a logger until he was seriously injured when a haul‑back cable parted. He has been a heavy equipment operator or truck driver since 1964, but needs 1200 more hours of work to qualify for union retirement. Employee was a very high wage earner. His compensation rate of $942 per week is based upon wages of $76,350. (Compensation Report, 8 December 1986.)


We observed Employee during the hearing which lasted for about eight hours, over two days. Employee walks with the assistance of a cane. Employee sat during the hearing but stood up two to three time per hour and remained standing for a few minutes. He appeared to be in pain. We observed that Employee stood up more frequently later in the day.


Employee has had multiple back injuries and surgeries. Employee injured his back in 1974 and a diskectomy at L5‑Sl was performed in 1975. Employee returned to work after the surgery. Employee sustained another back injury in 1976. The second surgery was a laminectomy at L4 and a diskectomy at L4, L5.


Employee returned to work as a heavy equipment operator in 1980 and worked until 24 October 1982 when he slipped on ice at work, striking his low back on the ladder of a fork lift, and landing on his tailbone. This injury is the subject of this present claim. Employee has not worked since that injury. it is not disputed that Employee is unable to return to his previous occupation as a heavy equipment operator. After the 1982 injury Employee was treated conservatively while additional surgery was contemplated. At a hearing in July 1983 Employee testified his pain became very severe in April 1983. He was unable to sit, stand or even lie down comfortably, and his medication did not control the pain. In an attempt to obtain relief, Employee overdosed on the pain medication. Employee went to the emergency room, and a third back surgery was performed on 5 May 1983, three days later. Another laminectomy was performed and adhesions were detached by Thomas J. Miskovsky, M.D. At that time, Dr. Miskovsky became Employee's treating physician.


Dr. Miskovsky believes it would be beneficial for Employee to have a fourth surgery, a fusion of the L‑4 through S‑1 vertebra. (Miskovsky 1, p. 5.)
 Dr. Miskovsky believes Employee will stay about the same without surgery. (Id. at 10.) Employee sought approval of the surgery, but Defendants' refused. Eventually Defendants relented, but Employee decided against the surgery after consulting several other physicians.


Employee was referred for vocational rehabilitation (voc rehab) in April 1985. Maureen Larson of Cascade Rehabilitation Counseling (Cascade) was assigned to provide needed services. On 21 April 1986 Dr. Miskovsky completed a Physical Capacity Questionnaire. Dr. Miskovsky indicated Employee could sit 0‑1/2 hours, stand 0‑1/2 hours, and walk 1/2 hour without a break; and sit three hours, stand two hours and walk three hours with breaks. Lifting was limited to 20 pounds occasionally. in an accompanying letter, Dr. Miskovsky stated that sedentary work only appeared to be suitable for Employee. Even then, Employee would have to be able to alternate sitting, standing, and walking, and that Employee might have to "lie down on occasion" during an eight‑hour workday.


In June 1986 Ms. Larson administered a Wide Range Achievement Test. Employee's overall achievement was at the 12th grade level with 6th grade in spelling and 7th grade in arithmetic. The Career Assessment inventory assessed a strong dislike for school subjects. (Cascade report, 9 June 1986.)


After some scheduling problems, Employee participated in a work sample evaluation performed by Washington Vocational Services, Inc. Testing indicated Employee could add, subtract, multiply and divide whole numbers, but was unfamiliar with fractions, decimals and percentage. Employee scored in the fourth percentile in both reading and arithmetic as compared to office and technical workers. Compared to hourly production workers, Employee scored in the first percentile
 or below in arm, hand, and finger dexterity. The report indicates Employee was easily distracted and had some difficulty following oral instructions. (Washington Vocational Services report, 17 July 1986.)


on 15 August 1986 Employee agreed to participate in a 42 week voc rehab plan, beginning in September 1986. The plan called for Employee to enroll in the transportation traffic technician (TTT) course at Clover Park Vocational Technical School (Clover Park). The school is from 8:00 a.m. to 3:00 p.m., Monday through Friday. This course was to train Employee for employment as a rate clerk, traffic clerk, or dispatcher. Employee signed the plan on August 15, 1986. In the space provided for comments, Employee noted: "Will start program. My physical limitations won't let me be there 8 hours per day." On 14 August 1986 Dr. Miskovsky signed the on‑site job analyses for rate clerk, traffic clerk, and dispatcher but noted on each that he doubted Employee would be able to work on a 'continuous basis without surgery." Dr. Miskovsky continued to recommend surgery. The voc rehab plan indicates that the issue of surgery was not yet resolved, but Ms. Larson indicated the program could be continued if it were interrupted by surgery.


Employee stated he signed the voc rehab plan under coercion. Employee felt he was unable to work in the occupations for which he was to be trained because of his physical limitations. He also felt that the plan would not lead to suitable gainful employment because the projected earnings possible upon completion of the plan would be $13,000 to $16,000 per year compared to Employee's wages at the time of' injury of over $76,000. Employee asserted the unsatisfactory wage match was an "Odd‑lot placement." A formal rehabilitation conference was held to resolve the issues. The Rehabilitation Administrator (RA) modified the retraining plan to include a 12‑week evaluation component which was to precede implementation of the plan. During that 12‑week period, the feasibility of the plan was to be assessed. With the exception of the modification, the plan was approved as written. M'S Decision and Order, 11 December 1986.)


Employee started school on 7 January 1987. Employee was scheduled to meet Ms. Larson and his instructor, Christine Willmann, on 9 January 1987. Ms. Larson reported:

It is noted that Mr. Sulkosky left class early that day and was not available to meet with this counselor as planned. He did, however, leave a note behind indicating he wished a taller table and chair for possible accommodations. In addition, in his note, he indicated the following: "Cannot attend class full‑time, after three or four hours I am really in pain, will be getting a letter from Dr. Miskovsky verifying it." Ms. Willmann reported that he was there for a full day the first day, or seven hours. On the second day of class, he left at approximately 2.00 and on the third day, the day of this proposed meeting, he left at 1:00.

(Cascade report, 10 January 1987.)


On 13 January 1987 Dr. Miskovsky wrote a letter which provides in part:

Because of [Employee's] back condition he is enable to tolerate being in class all day long. Mr. Sulkosky feel that he would be able to go to school half time.

It is hereby requested that Mr. Sulkosky be enrolled as a half time student and be allowed to attend classes from 07:45 to 12:00 hours daily.


In a subsequent meeting, Ms. Willmann indicated that Employee's typing was quite slow and that Employee had requested math tutoring. Ms. Larson reported she had net with Dr. Miskovsky who verbally agreed Employee could increase his attendance one hour each week. Employee told Ms. Larson he was physically unable to comply. Employee also indicated he did not like the career field chosen. (Cascade report, 5 February 1987.)


In May, Dr. Miskovsky wrote that for the last three to four weeks Employee had experienced a recurrence of severe pain. Dr. Miskovsky recommended fusion from L‑4 to the sacrum using Steffe plates. Be recommended that Employee not attend school for more than four hours per day, and against pain clinic attendance until after surgery was performed. (Miskovsky letter, 4 May 1987.)


In May 1987 another formal rehabilitation conference was held to determine if Employee should be required to continue to participate in the voc rehab plan. The RA concluded Employee's effort at attending school full‑time was "less than aggressive" and that Dr. Miskovsky's one‑half time attendance limitation was not based upon objective findings. The RA concluded that "a gradual increase of effort/work hardening is an appropriate rehabilitation method in pursuit of rehabilitation success.....” and that the treating physician needed to make specific recommendations on this issue. (RA's Decision and Order, 25 June 1987.)


Five days later Employee say James N. Crowley, M.D., a Board certified neurosurgeon.
 Dr. Crowley wrote that Employee's condition had deteriorated and recommended that Employee discontinue school until the surgery issue was resolved. Dr. Crowley also stated he would recommend that Employee attend a pain clinic if the surgery was not authorized or if Employee failed to respond to the surgery. (Crowley letter 30 June 1987.) Dr. Crowley took over care of Dr. Miskovsky's patients while he was on vacation. (Cascade report, 20 July 1987.)


Employee withdrew from school on 6 July 1987 after receiving Dr. Crowley's letter.


On 14 July 1987 Ms. Larson met with Dr. Miskovsky and Dr. Crowley to discuss Employee. Both doctors wrote letters to Ms. Larson the same day. Ms. Larson informed the doctors that Insurer had previously approved Employee's surgery, and that Employee had decided against having surgery. Dr. Miskovsky wrote that it would be appropriate for Employee to attend a work‑hardening program at Good Samaritan Hospital in Puyallup, Washington, where Employee lives. Dr. Miskovsky also stated Employee should either continue the voc rehab plan, have surgery, or be treated at a pain clinic, and then have his case closed. Dr. Crowley wrote that based upon the new information, Employee's credibility "goes down somewhat." Dr. Crowley agreed that if Employee declined surgery, he should continue with the voc rehab plan or a work‑hardening program.


Employee returned to school on 20 July 1987 and continued until summer vacation in August. (Cascade report, 4 August 1987.) Employee entered a work‑hardening program at Good Samaritan Rehabilitation Center on 3 August 1987. He was terminated from the program on 6 October 1987 due to lack of progress, inconsistent attendance and in consideration of other program participants. (O'Gara letter, 7 October 1987.)


On 5 October 1987 Employee saw Scott Havsy, D.O., an osteopathic physician and surgeon. His practice is limited to sports and orthopedic medicine and pain therapy. Dr. Havsy say Employee eight times in October and November 1987. Dr. Havsy was one of three physicians suggested by Gary Fisher, a voc rehab counselor retained by Employee. Dr. Havsy initiated colchicine therapy which he describes as an anti‑flammatory medication made from the crocus flower. The drug, formerly used for gout, was administered to Employee by both intervenous injections and orally. (Havsy dep. p. 12.)
 Although the drug provided some temporary relief, it was not considered to be effective, so it was discontinued. (Id. at 14.)


In late October Employee was placed on probation at Clover Park due to his absences. Employee missed school due to appointments with Dr. Havsy, court appointments, illness (the colchicine caused nausea, headache and diarrhea) and a week to attend a relative's funeral in Boston. Employee' s instructor, Ms. Willmann, was concerned that Employee would have a negative effect on her other students. (Cascade reports, 13 October 1987 and 2 November 1987.) On 16 November 1987 Employee was involuntarily withdrawn from Clover Park by Ms. Willmann. Employee had four more absences in November. He had accumulated 729 of the 1260 hours required for graduation. Ms. Willmann told Ms. Larson that Employee was unemployable because he was unable to extend his workday. Ms. Willmann again expressed concern about the effect Employee had on the other students. Thereafter Ms. Larson discontinued voc rehab services. (Cascade final report, 21 December 1987.)


Neither party asserts that Employee should undergo surgery. Employee testified he initially wanted the fourth surgery as recommended by Dr. Miskovsky but after becoming more educated on the risks, he became fearful that he would be paralyzed. Employee was seen by Stanley Bigos, M.D., at Defendants' request in February 1987. Dr. Bigos diagnosed arachnoiditis, which is an inflammation of the arachnoid layer of the sac that surrounds the nerves of the lumbar spine. (Bigos dep. p. 13.) Dr. Bigos did not feel that Employee should have further surgery. The chances of improvement on a fourth surgery are only five to fifteen percent. (Id. at 16‑17.) Dr. Bigos could not state if Employee would ever be able to work an eight hour day. He stated arachnoiditis is a fairly common diagnosis and "over 40% of the patients can tolerate getting back to those type of activities." (Id. at 25‑26.) Dr. Bigos feels that Employee ran increase his tolerances and that "most patients have to push through their pain threshold to be able to establish some gain...." (Id. at 29‑30.)


Dr. Miskovsky testified Employee does have scarring, but does not agree he bar, arachnoiditis (Miskovsky 11, p. 19.) Dr. Miskovsky testified that if Employee had the fourth surgery as recommended, if the fusion we‑re successful, if Employee found a light to sedentary job that did not require repeated bending, lifting or twisting and that would allow him to alternate sitting and standing in one‑half to three‑quarter hour intervals, Employee could work an eight hour day. (Id. at 13.) Surgery will not help arachnoiditis. (Id. at 26‑27.)


Dr. Havsy testified Employee has arachnoiditis, that there was no evidence Employee had instability in the lumber spine, and that a fourth surgery would not be appropriate. (Havsy dep. p. 11.) Dr. Havsy testified there was no treatment that would ever enable Employee to work full‑time, eight hours a day, five days a week. (Id. at 40‑41.)


Defendants assert, and Ms. Larson testified the voc rehab plan is the best plan possible for Employee, that work is available, and that if Employee had completed the plan he would have been able to obtain work as a dispatcher
 earning $15,000 to $25,000 per year.


Mr. Fisher, the voc rehab counselor retained by Employee, was asked to determine if the voc rehab plan was appropriate. He testified he now has, or has had, four students in the TTT program at Clover Park. (Fisher dep. p. 16.) Mr. Fisher interviewed Ms. Willmann, Employee's instructor at Clover Park, former and current students, a former instructor at Clover Park, and Judy O'Gara, the occupational therapist at Good Samaritan Hospital where Employee attended the work‑hardening program. He prepared a report dated 25 January 1988. In connection with Employee's medical condition, Mr. Fisher reported:

The specific [medical] restrictions in themselves, do not lend to Mr. Sulkosky being successful in the program. The fact he can only sit 0 to 1/2 hours at a time, or function maximally a four hour day, with evidence pointing to a degenerative state, tends to tell one the program was not appropriate, and Mr. Sulkosky should have been removed from it. This is further attested to in reports from the instructor, Chris Willmann, that Mr. Sulkosky was experiencing a 24% absenteeism rate. . . . Mr. Sulkosky would not be employable in this capacity even if he did complete the program . . Employers will not hire someone who can sit 0 to 1/2 hours one day, or longer, and cannot come to work the next day. This appears to be the medical pattern of Mr. Sulkosky.

(Fisher report, p. 2.)


Mr. Fisher reported and testified he talked to Ms. Willmann, Employee's instructor at Clover Park. Ms. Willmann stated she did not interview Employee prior to his admission to the school (as is usually required), and that she probably would not have admitted Employee to the program if she had, due to his physical problems. (Fisher dep. pp. 29‑30.)


Mr. Fisher contacted all but one of the employers listed in Ms. Larson's labor market survey and informed them of Employee's physical capabilities. Mr. Fisher reported:

(1) All reported they would not hire someone with those physical restrictions as they could not do the job.

(2) All reported that part‑time work was not available.

(3) Most felt there was an over abundance of these people looking for work. That even people with college degrees were applying.

(4) Most said they did not anticipate any job openings in the near future, one to two years.

(5) One said it was a waste of time.

(6) One said they only hire their own drivers.

The general consensus was employers are now asking for typing at 60 wpm, two to three years experience, and will pay $5.00 to $6.00 per hour.

 (Fisher report, pp. 4‑5.)


Mr. Fisher testified that work‑site modification, that is, an elevated work surface which would allow Employee to stand or sit on a tall stool at his convenience, was not feasible. He stated that the large trucking companies have around‑the‑clock operations, so more than one person uses each desk, and that drafting tables have no drawers for supplies. In response to a question about smaller trucking companies, he stated:

I have found resistance even in those, basically because of the general attitude. Number one, it's extremely hard to get an injured worker back to work in almost any capacity, and number two, the general consensus of the employer is that: If I have to go through all that, I can hire somebody that doesn't have those problems.


Judy O'Gara, the Occupational Therapist at Good Samaritan Hospital testified: "I think that with good therapeutic regime and a commitment on Gene's part, that he should eventually be capable at the sedentary level of sustaining an eight‑hour day, which allows him the freedom to sit and stand as he needs to and get up and move." (O'Gara dep. p. 20.)


Employee testified he is unable to work eight hours. He stated that based upon his experience he can tell when he is overexerting, and that he pays for overexertion with increased pain, inability to sleep and inability to function following the overexertion. He stated he is simply unable to tolerate the pain.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Permanent Total Disability Compensation
At the time of Employee's injury, AS 23.30.180 provided:

In case of total disability adjudged to be permanent 66‑2/3 per cent of the injured employees average weekly wages shall be paid to the employee during the continuance of the total disability. Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them in the absence of conclusive proof to the contrary, constitutes permanent total disability. In all other cases permanent total disability is determined in accordance with the facts.


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. Vetter v. Alaska Workmen's Comp. Bd. 524 P.2d 264 (Alaska 1974). 


 There is no dispute that Employee has suffered a permanent, drastic loss of wage‑earning capacity. For the purposes of the Alaska Workers' Compensation Act, Employee's wages at the time of injury were $76,350 per year. Ms. Willmann. testified that the starting salary for employees after graduation from the TTT program is $5 to $6 per hour and that five to ten percent annual raises may be expected. Even assuming Employee could work a 40‑hour week, his gross annual post injury income, at $6 per hour, would be $12,480.


Employee asserts he is an "odd lot" employee, entitled to permanent total disability compensation. The term has been explained as follows:

He [the plaintiff] was an unskilled or common laborer. He coupled his request for employment with notice that the labor must be light. The applicant imposing such conditions is quickly put aside for more versatile competitors. Business has little patience with the suitor for ease and favor. He is the "odd lot" man, the "nondescript in the labor market." Work, if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt.

Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 187 (Alaska 1978) (citation omitted.)


Defendants undertook to provide a vocational rehabilitation plan to return Employee to work. The plan was not successful. Defendants assert Employee sabotaged the plan, the return to work plan is the best possible plan, and that it provides the closest possible wage match. Employee asserts the plan was ill conceived and that he is permanently totally disabled.


Employee did not complete the voc rehab plan. He was involuntarily terminated from Clover Park. Employee testified he is unable to do the math required, and that he was unable to improve his typing and calculator speed to the levels required for graduation. There is some evidence that Employee exerted at least a moderate level of motivation and effort.


Defendants assert that Employee was not motivated to succeed at returning to work, so he deliberately sabotaged the rehabilitation plan. Motivation is very difficult to assess. Employee's instructor at Clover Park testified Employee's motivation was "average." (Willmann dep. p. 26.) As the RA pointed out in the second  D&O, a conflict exists between Employee's belief he is permanently totally disabled and the requirement that he fully cooperate to demonstrate his wage earning capacity. In Hewing at 185, our Supreme Court stated: "[F]or lack of motivation to be significant, there must be a showing that work is available within the employee's capabilities." Mr. Fisher testified Employee would not be successful in finding work as a dispatcher. In view of that testimony, Employee's belief that he could not do the work and the great financial disincentive to succeed,
 we find that it would be neither surprising nor significant if Employee's motivation were poor.


Notwithstanding Employee's ability or inability to complete the voc rehab program, however, we doubt that Employee would be successful in the labor market. Employee has  sustained serious back injuries, has had three surgeries, and is in pain. His lack of education is also a disadvantage. We find that Employee's ability to obtain employment in the field chosen would depend on his ability to work 40 hours a week. There is no evidence that part‑time work is available in the field. We find that Employee is not able to work 40 hours per week. We rely on Employee's testimony that he cannot work eight hour days, on Dr. Havsy's testimony that no treatment will enable Employee to work 40 hours per week, on the failed attempts at work hardening and workday extension, and on our observation of Employee during the lengthy hearing. No physician has testified that Employee is able to work full time or would be able to in his present condition. We also find that Employee would be severely disadvantaged in obtaining and retaining employment because of his conceded need to alternate between standing and sitting, because of the need for worksite modification and the difficulties related to doing so, because of the reluctance of employers to employ severely handicapped persons, and because of the availability of non‑handicapped qualified employees. We rely on the report and testimony of Mr. Fisher as set out above.


Finally, in connection with Employee's earning capacity, we believe Defendants have overstated that capacity. Even if Employee were to obtain employment, he would be far from a model employee. Employee would present special problems in the workplace because of his physical capacities. Also, Employee has never worked in an office setting and has expressed displeasure with the career field chosen. Finally, we have considered the deposition testimony of Thomas Kostick and Buck Scholz. Many, if not most of the workplaces where Employee would likely be employed would be stressful, high workload settings with constant motion, commotion and pressure. We believe the likelihood of Employee's advancement in the chosen  career field is slim.


As we discussed above, we believe Employee would be an unsuccessful competitor in the labor market, even if he were to successfully complete the voc rehab training plan. There are too many factors weighing against Employee's likelihood of success, including his limited physical and mental capabilities, and the tight job market. We find that if Employee were to find work, it would likely be casual and intermittent. We find Employee is an "odd lot" employee. Considering all of the evidence, we find Employee is permanently totally disabled and entitled to PTD compensation.


Employee also asserts that because of the great disparity between his pre‑injury wages and his post‑injury earning capacity, the plan for work as a dispatcher or rate clerk, by definition, will not constitute suitable gainful employment. Suitable gainful employment is defined in AS 23.30.265(28). Employee raised the issue at his second voc rehab conference. The  RA  stated: “[T]he employer is responsible for providing rehabilitation services . . . which will restore the individual as nearly as possible to his average weekly wage as determined at the time of his injury. It is not required that the employer match the average weekly wage as determined at the time of injury," (RA's Decision and Order, p.8., 25 June 1987.) The RA ordered Employee to proceed with the  voc rehab plan. Employee did not appeal the RA's Decision and order. In view of  Employee's failure to appeal and our determination that Employee is permanently totally disabled, we need not address the issue of whether the positions of rate clerk or dispatcher constitute suitable gainful employment.

Medical Care

Defendants object to Employee's selection of Dr. Havsy as his treating physician and request that we assign a Board certified physician to treat Employee. Employee seeks payment of Dr. Havsy's bills.


AS 23.30.095(a) requires an employer to pay for necessary medical care.


8 AAC 45.082 provides in part:

(a) The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental 
services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer. The board will not order the employer to pay expenses incurred by an employee without the approval required by  this subsection.

(b) In this section "provider' means any person or facility as defined in AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out‑of‑state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.

(c) An employee may change treating physicians at any time without board approval by notifying the employer and the board of the change. Notice must be given within 20 days after the change of treating physicians. if, after a hearing, the board finds that the employee's repeated changes were frivolous or unreasonable, the board will, in its discretion, refuse to order payment by the employer.


Dr. Havsy is an ostoepath. osteopaths a‑re eligible for liscensure under the authority of Title 08 of the Alaska Statutes, so qualify as a "provider" under 8 AAC 45.082(b). Defendants are responsible for the cost of medical treatment furnished by "providers." 8 AAC 45.082(a).


8 AAC 45.082(c) provides that an employee may change treating physicians, without our approval. If we find that an employee has made repeated changes which were frivolous or unreasonable, we may refuse to order payment. We find no evidence that Employee had made repeated changes of treating physician. Dr. Miskovsky was Employee's treating physician for about four years until he changed to Dr. Havsy.


Dr. Miskovsky recommended surgery which Employee has chosen to forego, a decision supported by a considerable amount of highly qualified medical opinion. Although the decision to change treating physicians appears suspicious when viewed from the perspective of timing, that decision was clearly justified from the perspective of treatment choices. We find no evidence that Employees decision to change physicians was frivolous or unreasonable.


We find Dr. Havsy provided medical treatment to Employee, and Defendants are responsible for the cost of that care.


There is no requirement in the statute, regulations or case law requiring employees to be treated by Board certified physicians. Defendants' request that we assign another physician to treat Employee is denied.


Defendants request that we require Employee to attend a pain clinic. At hearing, Employee reluctantly agreed to do so. In view of our determination that Employee is permanently totally disabled and Employee's consent, we decline to enter an order on the issue.

Attorneys Fees and Costs

AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


Defendants controverted compensation payments on 17 July 1987 and suspended benefits. We find Defendants are responsible for the payment of Employee's attorney's fees under the authority of AS 23.30.145(a). Employee is entitled to at least the statutory minimum fee provided for in Section 145(a). From the date of controversion through the date of hearing is approximately 38 weeks. During that period, Employee's compensation would total approximately $35,776, at his weekly rate of $942. The statutory minimum attorney's fee on that amount would be about $3,730. ($250 plus $3,480.)


Employee requests payment of an attorney's fee of $28,931.50 (which includes 4% tax) for 222.55 hours of work through the date of hearing at $125 per hour. Defendant's did not object to the hours billed as unreasonable or unnecessary. Employee requests reimbursement for costs of $2,356.61.


We may award a fee in excess of the statutory minimum fee. in determining the amount of the fee we are to consider the nature, length, and complexity of the services, transportation charges, and the benefits resulting from the services to Employee.


Although Mr. Hoffman has represented Employee since June 1983, he now seeks payment for services since 8 February 1985. Mr. Hoffman was paid for his work prior to 8 February 1985. The itemization of services provided reveals that Mr. Hoffman provided usual and customary services in connection with a proceeding before this Board. No charges are requested for travel and standby time. The issues involved were numerous, often complex and vigorously defended; they included a compensation rate (Ragland) adjustment which was paid, vocational rehabilitation and permanent total  disability. Mr. Hoffman has been involved in this matter for a rather long time for a workers' compensation case. The services provided by Mr. Hoffman were very beneficial to Employee, as we have determined him to be permanently totally disabled. Applying the nature‑length‑complexity‑benefits test, we find Defendants are responsible for the payment of  Employee's  attorney's  fee of $28,931.50 as requested. We further find that if the statutory minimum fee (payable at the rate of 10% of the compensation awarded)  should, in the future, exceed the fee we have awarded today, Defendants are responsible for payment of Employee's attorney's fee at the statutory minimum rate.


Employee requests payment for unreimbursed costs. Defendants have resisted the payment of compensation and medical benefits. We find the Defendants are responsible for the payment of Employee's reasonable costs under the authority of AS 23.30.145(b). The costs itemized may be awarded under 8 AAC 45.180(f) and our previous decisions. Defendants raise no objection. We find Defendants are responsible for the payment of Employee's  costs of $2,356.61 as requested.

ORDER
1. Defendants shall pay permanent total disability compensation.

2. Defendants shall pay the cost of the medical care provided by Dr. Havsy.

3. Defendants request that we select a Board certified physician to provide Employee's medical care is denied.

4. Defendants shall pay Employee's attorney's fee of $28,931.50. Should the statutory minimum attorney's fee ever exceed that amount, Defendants shall pay the attorney's fee at the statutory minimum rate.

5. Defendants shall pay Employee's costs of $2,356.61.


DATED at Juneau, Alaska this 29th day of April, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ John Creed
John Creed, Member

/s/ Thomas W. Chandler
Thomas W. Chandler, Member

LNL:sl:wjp

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Eugene Sulkosky, Employee/Applicant; v. Morrison‑Knudsen,  Employer; and Aetna Casualty & Surety Co., Insurer/Defendants; Case No. 225909; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 29th day of April, 1988.

Susan Hall

Clerk

SNO

� Dr. Miskovsky was deposed on 30 June 1986 and again on 1 October 1987. Hereafter we will refer to the depositions as "Miskovsky I" and "Miskovsky II" respectively.





� 100th percentile is the highest.


� Dr. Crowley first saw Employee in May 1983. Dr. Crowley referred Employee to Dr. Miskovsky for a consultation and both doctors participated in surgery on Employee in May 1983" (Crowley dep. p. 6.).





� Blackstone's Gould Medical Dictionary 294 (1980), also lists colchicine as a treatment for gout.





� Although the voc rehab plan called for Employee to obtain employment as a dispatcher, rate clerk or traffic clerk, the evidence presented at hearing concerns work as a dispatcher. The clerk jobs required more continuous sitting, more mathematics, and a higher level of skill on the typewriter, keyboard and calculator. We assume Defendants concluded that work as a dispatcher was the more appropriate of the three jobs considered.





� It is of interest to note 'in this connection that if Employee were determined to be partially disabled as a result of his unscheduled disability, Defendants would he required to pay permanent partial disability compensation for a total of just over 73 weeks, assuming a wage earning capacity of $6 per hour. AS 23.30.190(b) provides that compensation for an unscheduled permanent partial disability may not exceed $60,000. After 73 weeks, Employee's entitlement to compensation would end, and his income would be reduced to his earnings from employment.








