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We heard this claim for death benefits, temporary total disability (TTD) benefits, medical costs and attorney's fees and costs on February 7, 1990 in Anchorage.  Marjorie Brown, claimant and widow of Robert Brown, was present and was represented by attorney David Schmid.  Robert and Shirley Ekstrom, the uninsured employers who owned Trading Bay Catering, were also present and were represented by attorney J. Glen Harper.


We initially left the record open until February 23, 1990 for written closing arguments.  However, on approximately February 27, 1990 counsel for the parties contacted the designated chairman by conference call and agreed to reopen the record for the limited purpose of arguing whether or not the board should grant additional time for reply briefs pursuant to 8 AAC 45.120(m), in effect at the time of this hearing.  After discussing this request, the board denied the motion.  We then closed the hearing record on March 7, 1990 when we next met.

ISSUES

1.
Was Mr. Brown an employee of the Ekstroms at the time of his death?  If so, was the gunshot wound, which caused his death, connected to his employment with the Ekstroms?


2.
Was Mrs. Brown an employee of the Ekstroms at the time of her injury?  If so, was the gunshot wound, which caused her injury, connected to her employment with the Ekstroms?


3.
If Mrs. Brown's injury is found to be work‑connected, did this injury disable her?  If so, what is the length of her disability?


4.
If this claim is determined to be compensable, what are the appropriate compensation rates?  In addition, should we award attorney's fees and costs?

CASE SUMMARY

This claim arises from the shooting death of Robert Brown and the wounding of Marjorie Brown by the same bullet from a 30‑30 rifle.  Mr. and Mrs. Brown were shot by Mike Kolerok late in the evening of January 16, 1989 at Shirleyville, Alaska.


Also known as Granite Point, Shirleyville is located approximately 60 air miles from Anchorage on the west side of Cook Inlet.  It is connected by dirt road to Tyonek, 18 miles away. The only access to this area is by air or water.  Jayhawk Air provides daily or as needed passenger and cargo service to Shirleyville.


The Ekstroms own and operate Trading Bay Catering, a camp, restaurant and recreation  room at Shirleyville.  The camp consists of Ekstroms' multi‑bedroom home, where the Ekstroms live and where their employees usually stay, and also several trailers.  With the trailers and restaurant building, Ekstroms provide room, board and recreation for crews performing environmental or seismic studies, oil‑related activity and mining exploration on the west side of Cook Inlet.  (S. Ekstrom Dep. at 8‑10, 12‑15).  These facilities have been used by up to 50 people at one time, with an additional 20 people living in tents nearby.


Three generators provide electrical power to Shirleyville.  Water is obtained by running a water line from a nearby spring to a 500‑gallon stainless steel tank into a pressure pump, through water filters and a chlorination system, and then into the faucets.  (R. Ekstrom Dep. at 22‑23).  Heat is provided by forced air furnaces which operate on diesel fuel.


Ekstroms have operated this camp for several years.  As the size of the crews using the camp increased, the Ekstroms had to hire larger numbers of staff to service the crews.  Both, Mr. and Mrs. Ekstrom testified they hired up to four or five employees to assist with the larger crews.  As noted, these staff members usually stayed in the Ekstroms' home.


The Ekstroms first hired the Browns to work at Shirleyville in late 1985.  This employment lasted until just before Christmas 1986 when the Ekstroms fired the Browns for failing to return to Shirleyville by December 20, 1986, according to the parties' previous arrangements.  Mrs. Marjorie Brown asserted this discharge was just a misunderstanding.  (Brown Dep. at 27).  She testified she was unsure if she and Mr. Brown were ever paid in full for this job because she "never kept track of

the money."  (Id. at 27‑28).  However, even after this misunderstanding, Mrs. Brown asserted that the Browns still had a good relationship with the Ekstroms, whom they referred to as "mom and pops."  (Brown Dep. at 50).


According to Robert Ekstrom, Browns were hired as a team, "joint effort."  (R. Ekstrom Dep. at 40).  He described them as "maintenance team."  (Id. at 44).  He testified that the Browns were hired to do "general chores, whatever had to be done, " or "wherever they were needed."  (Id. at 41‑ 43).  He described these duties as including the following:  waiting and cleaning tables, mopping floors, changing beds and doing laundry, running the recreation room in the evenings, repairing plumbing and performing wiring, filling fuel tanks for furnaces and pumping fuel, and keeping the furnaces running.  (Id.)  Mrs. Ekstrom also indicated the Browns closed out the cash register in the recreation room at the end of the evening.  (S.  Ekstrom Dep. at 21).


For their part, the Browns usually described their responsibilities at Shirleyville as lodge managers.  Robert Brown used this term on both a 1987 application for unemployment compensation and on a 1987 application to the Hotel Captain Cook.  Mrs. Brown testified on January 27, 1989 to a grand jury that she managed a lodge at Shirleyville.  This occupation was also put on Mr. Brown's death certificate.


Regarding work hours, Mr. Ekstrom indicated that although the Browns' hours varied, the time of day was irrelevant when work needed to be done.  "If something has to be done, we chip in and get it done."  (R. Ekstrom Dep. at 49).  Put another way, he testified that the Browns worked seven days per week while at Shirleyville.  (Id. at 50).


The parties agree that the Ekstroms again hired the Browns in 1988 to work at Shirleyville, that they were hired as a team, and their duties were similar to those noted above.  Mr. Ekstrom stated the Browns were hired for an indefinite period, that he supplied them with all the tools and equipment they needed, and that he supervised their work.  (Id. at 41, 56, and 58).  In addition, the Browns lived in a separate apartment or trailer at Shirleyville.


However, the parties disagree on several factual matters in this claim, including the date the Browns started working at Shirleyville in 1988;  the Browns' wages during 1988, whether the Browns were laid off on December 20, 1988;  and whether or not the purpose for Browns' stay there in early 1989 was work‑related.


Regarding when the Browns began working at Shirleyville in 1988, Mrs. Brown testified that Mr. Brown had been working at the Hotel Captain Cook since July 1987 as a maintenance man.  She asserts that her husband's last day of work at the hotel was a Friday, March 8, 1988‑‑the same day she claims the Browns flew out to Shirleyville to start working.  (Brown Dep. at 37, 74)  We take administrative notice that March 8, 1988 was a Tuesday.


On the other hand, Mrs. Ekstrom insists the Browns did not begin working at Shirleyville until sometime in April 1988.  (S. Ekstrom Dep. at 27).  Nonetheless, she identified a document (produced by the Ekstroms) which, she acknowledged, indicates the Browns were owed $1500 for the pay period March 8, 1988 to April 8, 1988.  (Id. at 39‑40).  Mrs. Ekstrom admitted the Browns did not receive a formal paycheck until after September 1988, and this document was an attempt to figure out how much salary the Ekstroms owed the Browns.  (Id. at 41‑42).  She insisted the Browns did not work in March 1988, and the pay for that month was akin to a bonus or extra pay for the April to September period.


Having noted this document, we also found in the record two other documents reflecting the ending date of Mr. Brown's work tenure at the Hotel Captain Cook in 1988.  One document, entitled "Attendance History," indicates Mr. Brown worked for the hotel five days per week during March 1988, and that he worked eight hours on his last day, Friday, April 1, 1988.  The other document, entitled "Associate's Separation Form," also shows Mr. Brown's last day was April 1, 1988.


Another dispute concerns the amount of salary paid to the Browns in 1988.  The document (noted above) used by Mrs. Ekstrom to determine the amount the Ekstroms owed the Browns indicates the Browns were to be paid a combined monthly salary of $1500 in March and April 1988, and $1600 monthly from May 8, 1988 through September 8, 1988.  Mrs. Ekstrom indicated the Browns received another raise to $1700 monthly beginning September 8, 1988.  (S.  Ekstrom Dep. at 41).


The document also indicates several salary advances were made to the Browns in the form of payment for a Honda four‑wheeler, payment of medical and financial bills, and a $500 payment to Robert Brown on August 28, 1988.  According to the document, these payments totaled $5,844.


Mrs. Brown testified in her deposition that when the Browns first arrived at Shirleyville in March 1988, the camp was closed down and it remained closed down (without crews) until June 1988.  Regarding a Pay rate during this period, she stated that she and her husband "just took out 200 every time we needed some money."  (Brown Dep. at 74).  She also stated Mr. Brown took the cash draw out of the cash box which the Browns controlled.  She stated Mr. Brown took out $200 per week "[i]f we needed it." (Id. at 50‑51).


Mrs. Brown also testified that although she was unsure, she thinks Mrs. Ekstrom made out a paycheck to the Browns if they wanted one, but the Browns cashed the checks only if the cash flow

could handle it.  (Id.). She also indicated she thought their rate of pay was between $1200 and $1300 per month when the camp was closed down, and she appeared to agree with Mrs. Ekstrom that by October 1988 their combined salary was $1700. (Id. at 74‑75).  However, she later stated that the Browns were paid $1700 per month by paycheck and $700 per month by cash, for a total salary of $2400. (.Id. at 98‑99).  At hearing, Mrs. Brown testified that the Browns were paid $1500 monthly if no crew was staying at Shirleyville, and $2400 monthly if a crew was there.


Mrs. Brown explained that the camp cook's salary was $2400 monthly, and the Browns told Mrs. Ekstrom they wanted to get paid the same amount as the cook.  She indicated that she, Mr. Brown and Mrs. Ekstrom discussed this, and Mrs. Ekstrom agreed it was fair, and agreed to pay them $700 cash to get their wages up to the pay level of the cook. (Id. at 98‑99, 107).  Mrs, Brown explained that this cash payment came out of the "cash flow box" which was kept by the Browns and Mrs. Ekstrom. (Id. at 100).


She added that each time the Browns took a cash advance, they recorded their initials and the amount of the advance into a set of books used for record‑keeping. (Id. at 101) . Mrs. Brown explained that each day's cash flow was recorded in these books, too.  She stated she usually recorded the day's take every night. (Id. at 102).


However, she admitted that Mr. Brown and Mrs. Ekstrom usually handled the "money thing," and she was seldom "around" when Mrs. Ekstrom paid Mr. Brown.  (Id. at 105).  She stated she never "paid that much attention to money matters," or "bothered" with them because Mr. Brown "did it all." (Id. at 22, 43).


Mrs. Ekstrom recalls having several discussions with the Browns together, and with Mr. Brown separately.  She agreed that no firm salary arrangement was made until approximately September 1988.  (S. Ekstrom Dep. at 52).  She also indicated the camp was very busy in 1988, and the Browns only took two brief R and Rs that year. (The restaurant was open in the April to June period).  She explained that she did not dock the Browns any pay for these R and Rs since the Browns were gone only a couple days. (Id. at 62‑63).


Mrs. Ekstrom could not figure out why the Browns wanted wages comparable to the cook's pay.  She stated she could not recall what she initially said regarding Brown's Salary. (Id. at 48).  However, she asserted she made an agreement with Mr. Brown, telling him she could not pay them $2400 monthly.


Mr. Ekstrom testified that the work done by the Browns could be done by one person, and the Ekstroms in fact had never hired a "team" to do the business's maintenance work until they hired the Browns.  (R. Ekstrom Dep. at 48).  However, he stated that "that's the way the Browns work, (and) we had no objections to it." (Id.). He also stated: "They weren't a couple that would take separate jobs in separate things. I‑‑I mean I'm absolutely correct on this. [T]hey didn't do anything at Shirleyville that they both weren't helping each other do something." (Id. at 41).


Mrs. Ekstrom testified that the Brown's payroll should have started on April 8, 1988, and, as indicated above, she agreed to pay the Browns $1500 for the March to April period to make the total wages paid March through September 1988 "fair."  She indicated business was slow when the Browns first got there, and she would normally not have paid them as much as the $1500 monthly. (Id.).


Mrs. Brown indicated she and Mr. Brown initially were going to split the salary paid to them by the Ekstroms.  However, they subsequently told the Ekstroms to pay all the salary to Mr. Brown.


The parties also disagree on the Browns' employment status after December 20, 1988, and the purpose for Browns' return to Shirleyville in early 1989.  The Ekstroms claim that all staff members were laid off on December 20, and no new crews would need Shirleyville's facilities until February 1989.  Thus, the Ekstroms contend they did not need the Browns or other staff members until at least late January 1989.


In addition, Robert Ekstrom asserted that prior to January 1989 the Ekstroms hired two people to clean all the camp buildings, make all the beds in the bunkhouses, and clean the refrigerators, thereby making the camp virtually ready for the crew due to arrive in February 1989. (R. Ekstrom Dep. at 71‑72).  Mr. Ekstrom could not remember the names of these cleaning people or when they cleaned the buildings.


However, Shirley Ekstrom suggested in her deposition the camp had not been prepared for the February 1989 crew.  She testified that by the last week of January 1989, they would need to start cleaning up the camp to get it ready for the February crew.  She indicated this preparation would include an inventory of the groceries, which takes a few days, restocking the food, plugging in the refrigerators, cleaning and dusting, and making the beds which are not done until the heat is turned on in the buildings.  (S. Ekstrom Dep. at 64‑65).


At hearing, Mrs. Ekstrom clarified that the buildings had been "cleaned and ready to go" by January 6, 1989.  The only remaining work was "final dusting and making the beds." She stated she would have called the Browns several days before February 1989 to help prepare the camp.


Mrs. Brown painted a different picture.  She testified that: when the Browns arrived at Shirleyville, Mr. Ekstrom apologized for leaving the house in a mess.  She indicated there was vomit everywhere from Mr. Ekstrom being sick.  She also testified that the restaurant, refrigerators, bathrooms, floors tables and the game room all needed to be cleaned. (Brown Dep. at 66‑67). She stated the 32 beds in the bunkhouses needed to be made, too.  She admitted she never did see how much work needed to be done in the camp except in the restaurant, because during her 10 days there in January 1989 she never ventured into the other buildings except for the restaurant. (Id.).


Everyone agrees, though, that Shirley Ekstrom became ill in December 1988 with acute bronchitis, and then later Robert Ekstrom became seriously ill with an intestinal blockage.  Shirley Ekstrom testified she flew to Anchorage on approximately December 16, 1988, at the insistence of the Browns and other employees, because she was too weak to get out of bed. (S. Ekstrom Dep. at

57).  She visited her physician, and then stayed in a condominium rented by the Ekstroms until just before Christmas.


She testified she then returned to Shirleyville and stayed there until December 31, 1988 when she returned to Anchorage because her condition had worsened.  She asserted the Browns picked her up at the Anchorage airport that day, and Mike Kolerok, who had worked for the Ekstroms, flew to Shirleyville to assist Robert Ekstrom in installing a furnace there. (Id. at 56‑59).


Mrs. Ekstrom maintains she spent New Year's Eve in their Anchorage condominium with the Browns.  She and Mr. Ekstrom indicated the Browns volunteered to stay with Mrs. Ekstrom while she was ill.  Mrs. Ekstrom asserted the Browns wanted to stay with her because their son, with whom they shared an apartment, was having too many friends over.


Mr. Ekstrom denied asking the Browns to help take care of Mrs. Ekstrom at the condominium.  He testified he was against such an arrangement because he felt it would not benefit his wife. (R.  Ekstrom Dep. at 77).  He stated he did not say anything to the Browns because he did not want to hurt their feelings.


Mrs. Brown insists that Mr. Ekstrom asked the Browns to stay with Mrs. Ekstrom because of her sickly condition. (Brown Dep. at 60‑61). She denied she wanted to move out of the Browns apartment because her son threw too many parties.


In her deposition, Mrs. Brown maintained she and her husband spent New Year's Eve in Shirleyville with Mike Kolerok. (Id. at 61).  She stated the three of them just sat around and did not feel like celebrating because Mr. Ekstrom was in the hospital.  Mrs. Brown stated that although she "never knew from day to day," she remembers they flew to Shirleyville on a Friday, either the 28th or 29th of December 1988.  (Id.). We take administrative notice that December 30, 1988 was a Friday.


Joe Murdy, a friend of the Browns, testified that he had lunch with the Browns on January 5, 1989 at LaMex Restaurant in Anchorage.  He testified the Browns told him they were going out

to Shirleyville to get the camp ready for the next crews.


At hearing, Mrs. Brown indicated Robert Ekstrom called the Browns on January 4 or 5, 1989, at her son's apartment, and asked whether the Browns could be ready to return to Shirleyville on Friday afternoon.  She also testified she and Mr. Brown returned to Shirleyville on Friday, January 6, 1989.


The Ekstroms indicated the Browns were free to return to Shirleyville anytime they wished, and could stay in the Ekstroms' home.  Mrs. Ekstrom testified that employees who have finished their work often stay with them.  In fact, she stated the Ekstroms are never alone.  When asked whether she had permitted the Browns to stay at their home in Shirleyville until the next job started in February 1989, Mrs. Ekstrom stated:

It's not necessarily that we just permit them (to stay in the Ekstrom' s home) . They worked for us.  Oftentimes a lot of our employees, if we're in between jobs and they don't necessarily want to stay into Anchorage, those‑‑them that are close to us are welcome to stay at our place until the next job opens up.

(Id. at 56).


At hearing, Mrs. Ekstrom again asserted that all employees were laid off on December 20, 1988 and they would not be needed for work until sometime between February 1, 1989 and February 15, 1989.  She said the Browns would have been advised when they were to return to work.  On the other hand, she also testified that Mrs. Brown stated the Browns would only stay in Anchorage "over Christmas," and then return to Shirleyville, because Mrs. Ekstrom had mentioned to the Browns that the Ekstroms would probably take a separate R and R so someone would always be at Shirleyville.


Mr. Ekstrom testified it was "understood" that Ekstroms would let the Browns stay in Shirleyville until the "next job came up," even though there was no work to be done. (R. Ekstrom Dep. at 70, 71).  He acknowledged the Browns could protect the property and keep things operational during their stay in January, 1989. (Id at 71).  He stated the Ekstroms have a nice home and facilities and wouldn't want the place vandalized; therefore, they never leave it without someone to "supervise it." (Id. at 37).


Mrs. Brown testified at hearing that although the Browns came to Anchorage for the Christmas 1988 holiday, it was her understanding they were continuously employed by the Ekstroms.  She stated they flew to Anchorage for an R and R, and were supposed to return to Shirleyville "as soon as we could." She asserted that even while in town, the Browns ran errands, and bought and delivered supplies to Jayhawk Air for transport to Shirleyville.


As noted, the Browns returned to Shirleyville on January 6, 1989.  Mr. Ekstrom alleged that he had planned to fly to Anchorage, see how his wife's acute bronchitis was, and return to Shirleyville after two or three days. (R. Ekstrom Dep. at 65).  Accordingly, he made reservations for the Browns to fly out to Shirleyville on January 6, 1989.  He stated that Mike Kolorek, who had helped him install a furnace, planned to return to Anchorage on January 6 and apply for unemployment benefits.


Although Browns' flight to Shirleyville was originally scheduled to leave at 1:00 p.m. on January 6, they flew out on a morning flight instead.
  The earlier flight was hastily arranged after Mike Kolorek called at 5:00 a.m. that morning and reported Mr. Ekstrom had been up all night vomiting and in much pain.  Accordingly, Browns flew to Shirleyville as soon as they could arrange a flight, and Mr. Ekstrom met them at the airstrip and flew to Anchorage on the return flight.  Mr. Ekstrom spent the next 17 days (until January 23, 1989) in intensive care at: an Anchorage hospital for an intestinal blockage.


Mrs. Ekstrom stated that when Mike Kolorek called on January 6, she told Robert Brown to be sure to send Kolorek to Anchorage because he would not be needed in Shirleyville.  She said Mr. Brown told her that he would like to keep Mr. Kolorek around for a while.  Mrs. Ekstrom told him Kolorek was no longer on the payroll and was no longer needed there.  (S.  Ekstrom Dep. at 68‑69, 81‑83).  Mr. Ekstrom stated it was his understanding the Browns wanted Kolorek to stay at Shirleyville to try and get a moose. (R. Ekstrom Dep. at 67).  According to Mrs. Brown, the Browns told Kolorek he could return to Anchorage, but Kolorek told them it was Bob Ekstrom who hired him, and Bob Ekstrom would tell him when to leave.


Mrs. Brown stated that wages for the Browns' last (as it turned out) stay in Shirleyville were not discussed.  However, she asserted Mr. Ekstrom stated the Browns would be "well taken care of, don't worry about it." (Brown Dep. at 72‑73).  She reiterated that wages for periods when crews were not there were usually one half of the wages paid when crews used Shirleyville's facilities. (Id.).


Mrs. Brown stated that when the Browns flew to Shirleyville, they took a case of 1.5 liter (approximately one‑half gallon each) bottles of Canadian whiskey with them, "as usual."
 (Brown Dep. at 65‑66) They also took a 30‑30 rifle which Mr. Brown had bought for Mrs. Brown.


The Ekstroms each testified they forbade employees from drinking while on the job.  Mrs. Brown testified that the Ekstroms had not discussed the liquor policy with the Browns, but she insisted the Browns did not drink while working.  (Brown Dep. at 66).


From the time of the Browns' arrival on January 6, 1989 until January 16, 1989, the day of the shooting, Mrs. Brown spent most of the time in the Ekstroms' house where she, Mr. Brown and Mr. Kolorek were staying.  She stated that soon after arriving in Shirleyville, she got the flu and was sick most of the time there.  She said her work during this period was limited to cleaning and doing dishes in the house, taking care of and cleaning up after the three dogs, who also spent most of the time in the house, and feeding and caring for the Ekstroms' rabbits and chickens.  She testified she did some cleaning and cooking and only ventured out twice (to the restaurant) to make some phone calls.  She asserted the restaurant was a mess and needed cleaning.


For the first few days after the Browns arrived in Shirleyville, Mr. Brown and Mr. Kolorek hunted for moose, without luck. (Brown Dep. at 76‑77).  Because of the cold January 1989 temperatures, the two men also spent time thawing the water line.  Mrs. Brown stated her husband often worked outside and in the shop.


Because the water pump was not working properly, Mike Kolorek flew to Anchorage on January 14, 1989 to get a part.  While waiting to return to Shirleyville with the part that same day, he complained to Shirley Strahan, owner of Jayhawk Air that the Browns were making him do more than his share of the work. (Strahan Dep. at 61‑62).  After getting the part, Mr. Brown fixed the pump.


On approximately January 14, 1989, the furnace in the house quit working.  Mr. Brown spent the majority of the next two days attempting to get the furnace to run on a consistent basis.  Mrs. Brown stated she and Mr. Brown took turns getting up on the nights of January 14 and January 15, 1989 to push the reset button to restart the furnace after it would quit. (M.  Brown statement to state trooper John Johnston at 2‑3; Grand Jury proceedings, State V. Kolorek, 3KNS 89‑79 Cr. at 18‑19 (January 27, 1989)).


Mr. Brown continued to work on the furnace all day January 16, 1989.  Mr. Kolorek was outside most of the day.  (Grand jury Proceedings at 18).  He returned to the house at approximately 4:30 p.m. and went upstairs to his bedroom.  At approximately 6:00 p.m. he came downstairs to the living room where Mrs. Brown was sitting watching television.  According to Mrs. Brown, Kolorek had a bottle of rum in one hand and a "can of something" in the other hand. (Id. at 19).


Because she did not like to be around Mr. Kolorek when he drank, Mrs. Brown got up and joined her husband in the kitchen where he was working on some furnace parts.  Mrs. Brown stated she and Mr. Brown were drinking their Canadian Hunter whiskey and coke, sharing the same drink from a large glass.  She estimated they were on their third drink when Mr. Brown finished working with the furnace parts and proceeded to the furnace to replace the parts.


Mrs. Brown returned to the living room.  She characterized Mr. Kolorek as "pretty well drunk" by then. (Id. at 28).  She then described what happened:

[S]o I went back out in the living room and when I did Mike (Kolorek) was sitting the‑‑there's a little ledge by the fireplace, he was sitting on that and he had the bottle on his‑‑in his hand and the can was on the floor.  And I had been all this‑‑all week long cleaning up after the dogs and there was a couple of days the dogs had messed and it was diarrhea and I couldn't‑‑I had been sick.  And I couldn't stand to touch it.  So I covered it with tissue.  Well I went over to check to see if it was dried enough to clean it up and when I did Mike started yelling at me, that should have been cleaned up days ago.  He said it's soaking into the carpet.  I said I know, Mike, I've been trying to clean it up but every time I do I get sick.  And he said no, you're just a lazy alcoholic, just admit it, you're a . . . lazy alcoholic.  And I said, okay, Mike, I'm a lazy alcoholic. . . I said, I'll clean it up and then I'll shampoo the carpet.  No you won't, you ain't done nothing since you've been back.  I said, Mike, I'll get it all done.  There's no hurry.  But he just kept saying that and then he went out of the living room and went up the steps and I followed him out. said, Mike, don't worry about it, we'll get it cleaned up, we've got time, we don't open up until in February, I've got time to clean it all up and get the place all cleaned . . . He said no, you won't, you won't get nothing done, I've been doing everything.  And I‑‑he called me some kind of name, said something really nasty and I don't remember what it is but Bob (Brown) said, Mike, that's‑‑hey, Mike, that's enough, that was uncalled for.  And then Mike come tearing down the steps.  When he did I backed up to where Bob was working on the furnace and Mike grabbed the gun, cocked it and shot.  And I didn't know where the bullet went . . ., [b]ut it was lodged in the bathroom wall.  And I went‑‑couldn't hear so I went like this and I went into the living room and set down in the recliner and was shaking my head and thinking what's going on, what is happening.  And Bob said, Mike, put the gun down and help him get the furnace going, we got to have heat in there or we're all going to freeze.

 (Id. at 19‑21).


Mrs. Brown went on to state that Kolorek backed her husband into a chair, and her husband made her get behind him.  Kolorek continued to shout obscenities and call them lazy, and Mr. Brown continued to try to get Kolorek to put Mrs. Brown's gun down.


At this point, Duke‑‑one of the Ekstroms' dogs‑‑started to whimper, and Mrs. Brown had just started to lean over and comfort the dog when the second shot rang out.  This gunshot struck Mr. Brown in the right cheek, exiting his neck area and severely damaging his cervical spinal cord, causing almost instantaneous death.  (Id. at 10‑11; Grand Jury testimony of Michael Propst, M.D.). After passing through Mr. Brown, the bullet struck Mrs. Brown in the left temple area, grazing her and causing significant bleeding.


After a period of time, Kolorek had Mrs. Brown get on the ham radio and call the police in Anchorage.  Mrs. Brown and Mr. Kolorek were subsequently evacuated by helicopter to Anchorage where Kolorek was jailed and Mrs. Brown was taken to the hospital.


She was treated at the Humana Hospital Emergency Room on January 17, 1989.  She was released that day but returned on January 18, 1989 for further treatment.  She was then treated on a followup basis by Judith Whitcomb, M.D., who checked Mrs. Brown's wound on January 24 and 31, February 16, and March 3, 1989.  Dr. Whitcomb did not complete our "Physician's Report" forms, and she did not provide any information on the ability of Mrs. Brown to work in any capacity.  However, Shirley Ekstrom testified that soon after Mr. Brown's funeral, Mrs. Brown called and asked for her old job back.  Mrs. Ekstrom said she told her to "give it a little more time."  The Ekstroms subsequently offered Mrs. Brown a job, but Mrs. Brown refused to accept it.  Mrs. Brown asserts she was unable to work for a considerable period after the shooting.


Mrs. Brown requests temporary total disability (TTD) benefits for an unknown period, death benefits under AS 23.30.215, medical costs, interest, and attorney's fees and costs.  She asserts she and her husband were continuously employed by the Ekstroms in late 1988 and January 1989, that Shirleyville is a remote site, and that the shooting on January 16, 1989 arose out of and in the course of employment.


Among several arguments, the Ekstroms (as employers here) maintain they owe no benefits to the Browns because the Browns were "volunteer housesitters" in January 1989 and therefore were not employees under the Alaska Workers' Compensation Act (Act).  Furthermore, the Ekstroms contend that even if the Browns were deemed employees, the shooting the night of January 16 stemmed from a purely personal argument related at least in part to the alcohol consumption by the Browns and Mike Kolorek that night.  Because of this, they argue the shooting and the resulting injuries did not occur within the course and scope of employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Bias of Board members

At the hearing, Joe Murdy testified for Mrs. Brown.  Just prior to his testimony, Board members Creed and Whitbeck stated they knew Murdy and had worked with him on some projects in the past.  Creed considered Murdy a friend, but not a close personal friend.  He asserted this relationship would not impair his ability to make a fair and impartial decision in this case.  Whitbeck characterized his relationship with Murdy as an acquaintance.  Both Creed and Whitbeck asserted they would not be unfairly biased because of their relationship to Murdy.


The Ekstroms objected, especially to Mr. Creed sitting on the panel.  They argued that because of this relationship, and because of an alleged close relationship between Murdy and Mrs.

Brown, a lack of impartiality could result.


Under AS 44.62.450(c), we decided, based on the information provided, that Creed and Whitbeck could accord a fair and impartial hearing in this matter.  The Ekstroms stated they would like to have known of this problem sooner.  However, we pointed out that no witness list was provided here, and we had no other way of knowing this would occur.  In addition, we pointed out that under AS 23.44.450 (c) , an agency member may not be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.  No other board members were available on the hearing date, and the Ekstroms did not request a continuance.  Most importantly, we did not believe that either Mr. Creed or Mr. Whitbeck would be unable to make a fair determination of the issues in this matter because they knew one of the witnesses.


Moreover, after a comprehensive review of the evidence in this matter, we find that we will give little weight to Murdy's testimony anyway.  We are unpersuaded that Murdy's testimony provided additional evidence on the crucial issues in this matter.  The only portion of his testimony which was helpful was his statements regarding his lunch with the Browns on January 5, 1989.  We find this testimony clarifies when the Browns went to Shirleyville for the last time.  Otherwise, we did not find his testimony added anything of significance in this matter.


II.
Employment Status of the Browns, January 6, 1989 through January 16, 1989.


The first crucial issue in this matter is whether or not the Browns were employees of the Ekstroms during the period from January 6, 1989 through January 16, 1989.  Both sides agree that the Browns had been employed by the Ekstroms in the past.  However, the Ekstroms claim this employment relationship ended on December 20, 1988 when all employees, including the Browns, were laid off.  Ekstroms maintain that the Browns' services would not be needed until several days before February 1, 1989, the approximate date for arrival of an oil company crew at Shirleyville.


On the other hand, Mrs. Brown contends the Browns were continuously employed by the Ekstroms, and that even during the Christmas holidays when they ran errands for the Ekstroms and delivered supplies to Jayhawk Air, for transport to Shirleyville.  Furthermore, Mrs. Brown maintains the Browns returned to Shirleyville to get the camp ready for the next crews.  She indicated they did not need to be told what preparations were necessary; "it was just automatic," i.e., they knew what to do when they got there.


AS 23.30.265(12) defines "employee" as "an employee employed by an employer as defined in (13) of this section."  AS 23.30.265(13) defines "employer" in relevant part as "a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state."


The question is whether the Browns were housesitting and simply taking their R and R in Shirleyville, or whether their reason for returning to Shirleyville in early January 1989, included the performance of duties reasonably incidental to their employment by the Ekstroms. Laborers & Hod Carriers Local 341, v. Groothius, 494 P.2d 808 (Alaska 1972).


Before we discuss this issue, we must first address the credibility of Mrs. Brown and the Ekstroms whose testimony is the most crucial to the outcome in this matter.  We have carefully reviewed their depositions, their hearing testimony, and the documents filed by the parties.  In our view, none of the three (Mrs.  Brown, Mr. and Mrs. Ekstrom) is totally credible.  We are not suggesting that any of the three is lying or purposely providing false information.  We simply find that each of the three has provided some inconsistent or vague testimony.  On the other hand, we find no compelling reason to give less weight to any of their testimony.  Accordingly, we find that the testimony of each of the three should be given equal weight.


Employee points out that when determining whether a claimant is an employee under the Alaska Workers' Compensation Act (Act), the Alaska Supreme Court has adopted the "relative nature of the work" test propounded by Professor Larson.  In this test, the court seeks to determine first, the character of the claimant's work or business;  and second, the relationship of the claimant's work or business to the purported employer's business. Ostrem. v. Alaska Workmen's Compensation Board, 511 P.2d 1061, 1063 (Alaska 1973).  The court then enumerates the factors to consider for a determination of the above two parts.


However, this test has normally been applied when a dispute exists on whether a claimant is an employee or an independent contractor.  We believe there is no dispute that at all times other than the 10‑day period in January 1989, the Browns were employees of the Ekstroms.  Mr. Ekstrom himself testified he supervised the Browns and provided them with all necessary tools and equipment.  The real question is whether there was an express or implied employer/employee contractual relationship during this 10‑day period.


The Alaska Supreme Court recently discussed express and implied employment contracts in a workers' compensation setting.


In Childs v. Kalgin Island Lodge, 779 P.2d 310 (Alaska 1989) , the court explained that before an employer/employee relationship arises under our Act, an express or implied contract of

employment must exist.  Id. at 313.  The court clarified that "to employ" means to make use of the services of another.  Id.


The court then distinguished express and implied contracts.  "The formation of an express contract requires an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration and an intent to be bound."  Id. at 314.  (citations omitted).  By contrast, [a]n implied employment contract is formed by a relation resulting from "the manifestation of consent by one party to another that the other shall act on his behalf and subject to his control, and consent by the other so to act."  Id. (citations omitted).


In determining whether an implied contract exists, we must consider all factors in light of surrounding circumstances.  Moreover, "[o]rdinarily no single feature of the relation is determinative . . . and each case must depend upon its own facts.  Furthermore, words and acts of the parties should be given such meaning as a reasonable person would give them under all the facts and circumstances present at the time in question." Id. (citations omitted).


Mrs. Brown felt that the Browns' employment with the Ekstroms was continous in nature because the Browns ran errands during their R and R in December 20., 1988.  She insisted the Browns returned to Shirleyville to prepare the camp for the February 1989 crews.


However, the evidence shows that neither she nor Mr. Brown did anything necessary to prepare the camp.  Other than letting the chickens and rabbits out daily, Mrs. Brown only ventured out of the Ekstroms' house a couple of times.  She admitted she never did any camp preparation, and she never checked the condition of any of the other buildings to see what, if anything, needed to be done.


Mrs. Brown was even initially mixed up on the date she returned to Shirleyville.  In her deposition, she insisted she and Mr. Brown spent New Year's Eve in Shirleyville sitting around with Mike Kolorek thinking about the condition of Robert Ekstrom.  Without explanation, she indicated at hearing she agreed with the Ekstroms that the Browns actually returned to Shirleyville on January 6, 1989.


On the other hand, the Browns did perform certain maintenance activities during their ten days in Shirleyville.  Mrs. Brown took care of the Ekstroms' animals, including cleaning up after the dogs.  She also testified she did housecleaning and dishes.  However, her housecleaning must have been done soon after her return to Shirleyville because the police video subsequently taken shows that other than the living and dining room area, the remaining rooms in the Ekstroms' home, particularly the bedrooms, were in disarray.  There were piles of bedding on the floors of the bedrooms, and several bottles of beer and liquor (including Canadian Hunter whiskey) strewn throughout these rooms.


However, the evidence indicates Mr. Brown performed several maintenance and repair activities, including considerable time thawing the water lines, replacing a water pump, and spending at least the major part of his last two or three days before the shooting working on the furnace in the Ekstroms' home.


The Ekstroms argue that the Browns volunteered to housesit for them, and that the Browns' housesitting was part‑time transient help under AS 23.30.230.  The Ekstroms point out that the Browns volunteered as early as late November or early December 1988 to housesit for them.  However, the evidence also shows that the Browns offered to housesit for a two or three week period in January 1989.  By no later than the end of this period, they would need to he starting preparations for the arrival of the February crews.


The Ekstroms suggest that if the Browns had not volunteered to watch their place, they could have found someone else to do it.  However, they both admit they never leave their place unattended.  Mr. Ekstrom indicated it was good to have someone there to protect the place from vandalism.  This implies they wanted someone to be there in their absence.  In fact, Mrs. Ekstrom indicated that the Ekstroms and the Browns came to some sort of understanding that they would take separate R and Rs so someone would always be at Shirleyville.  This statement suggests the Ekstroms relied on the Browns to take care of Shirleyville, and it also implies the Browns were not on an R and R while there.


Robert Ekstrom made the reservations for the Browns, who even left before the scheduled time when Mr. Ekstrom became suddenly violently ill.  In all of this scenario, it appears the Ekstroms were depending on the Browns to stay at Shirleyville during a period in January, beginning no later than January 6, 1989.  If just anyone could have taken care of the place, then the Ekstroms could easily have asked Mike Kolorek to watch things since he was already in Shirleyville in early January 1989.


We find that it was to the Ekstroms' advantage and for their convenience that they had the Browns staying at Shirleyville.  The Browns were familiar with the facilities, and they could at least theoretically protect the place, keep it in repair and maintain the facilities.  The Browns' experience and familiarity benefitted the Ekstroms who, we find, relied on the Browns to take care of Shirleyville.  Whether or not the Browns did so is another matter.


Mr. Brown was, in our view, performing activities during the 1989 period which could reasonably be viewed as related to preserving, protecting and maintaining the Ekstrom's facilities.  He performed duties for which the Ekstroms originally hired him.  On the other hand, Mrs. Brown appears to have done little during this time.  Nevertheless, the Ekstroms admitted that the Browns were an inseparable "joint effort" maintenance crew.  They couldn't have one without the other.


We find that the Browns not only were hired to maintain the Ekstroms' facilities as needed, but also to be the 24‑hour caretakers of the premises.  State Trooper John Johnston, who investigated the shooting, also got the impression from Mrs. Brown or Mike Kolerok (or both) that Mr and Mrs. Brown and Kolerok were all housesitting/caretaking at Shirleyville.  (Johnston January 17, 1989 report at 6).  Furthermore, Ekstroms were both seriously ill in Anchorage and unable to return to Shirleyville at this time.  We find that they relied (for better or worse) on the Browns to take care of the place at this time.


This was not mere housesitting such as might be done in Anchorage where one might stop by, feed the animals, pick up the mail, water the plants and return to his own home.  This enterprise required the caretakers (Browns) to be there 24 hours per day.  It was located in an isolated, remote area where workers are "required as a condition of . . . employment to do all of [their] eating, sleeping and socializing on the work premises."  Anderson v. Employers Liability Assurance Corp., 498 P.2d 288, 290 (Alaska 1972).  We find that Shirleyville clearly qualifies as a remote site.  See  also M‑K Rivers v. Schleifman, 599 P.2d 132, 134 (Alaska 1979).


We believe the parties agreed to, and planned on the Browns staying at Shirleyville throughout January 1989 to keep the place running and then help prepare it for the February crews.  The Ekstroms benefitted by having the joint effort Browns stay there.


We find no evidence on the amount of wages to be paid to the Browns for January 1989.  However, the absence of this factor is not crucial to the implied relationship.  Professor Larson states that "[t]he fact that nothing is said about pay before services are undertaken is immaterial, since the law will imply an obligation to pay a reasonable amount for services performed and accepted.” 1C A. Larson, The Law of Workmen's Compensation, §47.42(a) 8‑343 to 8‑346 (1986).  Further, payment, "to satisfy the requirement of a contract of hire, need not be in money, but may be in anything of value." Id. 547.43(a) at B‑361.  At a minimum, we find Ekstroms agreed to provide Browns with room and board in exchange for their caretaking, maintenance and repair at Shirleyville. We conclude, based on a preponderance of the evidence in the record, that an implied contractual relationship existed between the Ekstroms and the Browns during the period from January 6, 1989 through January 16, 1989.  On this basis, we find both the Browns were employees of the Ekstroms during this period.


III.
Work Connection of the Shooting

We must now determine whether the shooting of the Browns by Mike Kolorek occurred in the course and scope of their employment by the Ekstroms.


AS 23.30.265(17) provides in pertinent part that "injury" means "accidental injury or death arising out of and in the course of employment."  AS 23.30.265(2) states:

“arising out of and in the course of employment" includes employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities; but excludes activities of a personal nature away from employer‑provided facilities."


The Ekstroms argue that under Marsh v. Alaska Workmen's Compensation Board, 584 P.2d 1135 (Alaska 1978), the shooting of the Browns was not work connected because it arose out of a purely personal quarrel.  In their written final argument, the Ekstroms assert that "[Mike] Kolerok and Marjorie Brown were engaged in a purely personal quarrel:  When should dog drops on the carpet be picked up‑‑now or tomorrow?"  (Employer's final argument at 14).


In Marsh, the claimant was a bartender at a Moose Lodge in Anchorage.  At midnight, he took a half hour break to get something to eat, and he sat down at a table with one Mrs. Razo and others.  Marsh (claimant) began kissing Mrs. Razo.  Soon, Mr. Razo returned to find the two kissing.  He proceeded to deck Marsh, knocking him unconscious.


The supreme court stated:

Although an employee is normally covered by workmen's compensation if he is injured while on a break, numerous courts have held that when the employee's injury arises out of a wholly personal quarrel, the employee is not entitled to Compensation.  Professor Larson summarizes the law;  "When it is clear that the origin of the assault was purely private and personal, and that the employment contributed nothing to the episode, whether by engendering or exacerbating the quarrel or facilitating the assault, the assault should be held noncompensable . . . ."


1A Larson, The Law of Workmen's Compensation, Section 11.21, at 3‑207 (1978).

Marsh, 584 P.2d at 1135‑1136.


The court then observed that the statutory presumption applied to Marsh's claim.
 Accordingly, we now analyze the work‑connection issue by application of the statutory presumption.


As 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms.  See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case, the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."'  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption:  1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Our first step in the presumption analysis is to determine whether the Browns established a preliminary link between the shooting and their work.  We find the link is established by Mrs. Brown's testimony that she was checking a pile of dog diarrhea, and Mr. Brown was working on a furnace at the time the shouting and shooting erupted.  We find both of these activities were reasonably incidental to their duty to take care of and preserve the Ekstrom's home, which, as noted, was a part of their business since most employees stayed there.


The Ekstroms suggest, however, that they have produced substantial evidence to overcome the presumption.  We find the testimony of Mr. and Mrs. Ekstrom indicating that the Browns were volunteer housesitters on an R and R is substantial evidence to overcome the presumption.  Therefore, under the final step in the presumption analysis, Mrs. Brown must prove her claim by a preponderance of the evidence.


The Ekstroms maintain that the argument which resulted in the shooting of the Browns was purely personal.  They point out that in Marsh, the court held that just because an activity could be labelled "personal" in nature does not "render the ensuing injury per se noncompensable.  However, the activity must still be "reasonably foreseeable and incidental" to the employment, and not just "but for" the employment . . . to entitle the employee to claim compensation." Id., 584 P.2d at 1136.


Ekstroms assert that State Trooper John Johnston, who investigated the shooting, testified that in his opinion, the shooting was not foreseeable.  They urge us to find that the shooting was not foreseeable and incidental to the employment.


However, Trooper Johnston also acknowledged that violent confrontations, such as this shooting, are much more apt to occur in remote areas like Shirleyville than in more urban areas like Anchorage.  In addition, State Trooper Gary Wheeler interviewed Mike Kolerok at 4.00 a.m. on January 17, 1989.
 Kolerok told Wheeler that he had been drinking, and he couldn't remember why he picked up the rifle.  But he added he had "been upset the past few days because the house [was] dirty, with dog feces on the floor and the dishes were beginning to stack up."  (Wheeler January 17, 1989 report at 2).  This squares with Mrs. Brown's grand jury testimony that, essentially, Mike Kolorek got mad because one or both of the Browns were not doing their job.  Therefore, we find that the argument between Mrs. Brown and Kolerok originated in her alleged failure to perform a duty at the direction of the Ekstroms.


We agree with Trooper Johnston that confrontations like this shooting are more apt to occur in remote site areas than in urban areas.  Even so, this argument erupted over Mr. and Mrs. Brown's perceived failure to do the job they'd been hired to do; take care of the Ekstroms' place.  In this sense, we see no difference whether an argument like this would occur in Anchorage or in Shirleyville.  Arguments over work duties are a foreseeable incident of employment.  The question is whether the shooting here arose out of the employment or if Mike Kolerok's outrage at the Browns became, at some point, purely personal and wholly disconnected from the Browns' employment.


In his treatise, Professor Larson summarizes compensability of assaults:

Assaults arise out of the employment either if the risk of assault is increased because of the nature or setting of the work, or if the reason for the assault was a quarrel having its origin in the work.  A few jurisdictions deny compensation if the claimant himself was the aggressor;  most reject this defense if the employment in fact caused the fight to break out.  An increasing number accept the idea that the strain of enforced close contact may in itself provide the necessary work connection.  Assaults for private reasons do not arise out of the employment unless, by facilitating an assault which would not otherwise be made, the employment becomes a contributing factor, Assaults by lunatics, drunks, and children have generally been found to arise out of the employment . . . .

1 A. Larson, The Law of Workmen's Compensation, section 11.0013‑161 (1989).


We find that the subject matter of the dispute, which led to Mike Kolerok's assault on the Browns, was causally connected to the Browns' employment by the Ekstroms.  Whether or not Mike Kolerok was deemed an employee here, his anger over the Browns' alleged laziness had steamed for a few days, at least since he told Shirley Strahan he was upset at the Browns.  In addition, the remote nature of Shirleyville in the cold January of 1989 was a type of enforced close contact which increased the possibility of friction among those staying there.


Finally, we find that Mike Kolerok was probably intoxicated when he got angry and shot the Browns.  Although he may not technically have been an employee at the time of the shooting, he at least had been a co‑employee, and he clearly had an opinion on the Browns' working abilities.  Nonetheless, he acted like an employee who was upset about the quality of the Browns' job performance.  Professor Larson discusses assaults by co‑employees:

If claimant is assaulted by a co‑employee who becomes irresponsible because of insanity, the great majority of decisions hold that the injury arose out: of the employment, and it is immaterial whether or not the employer had knowledge of the assailant's condition or propensities . . . This rule has been applied not only to co‑employees who have become crazed and run amuck during their employment, but also to co‑employees who have become so completely drunk that their condition is comparable to insanity . . . . The rule has also been extended to criminality which, like insanity, can erupt into irrational and purposeless violence.

Id., Section 11.32(a); 3‑276 to 3‑280.


Accordingly, we find that the argument and shooting was causally related to duties for which the Ekstroms had hired the Browns.  We further find that the nature and location of Shirleyville was a contributing factor in this assault.  Finally, we find that Mike Kolerok's alcoholic condition contributed to his engaging in this purposeless violence.  For all these reasons, and by a preponderance of all the evidence in this claim, we conclude that the shooting death of Robert Brown and the wounding of Marjorie Brown arose out of and in the course of their employment by the Ekstroms.  Accordingly, this claim is compensable.


III.
Temporary Total Disability Benefits

Mrs. Brown requests temporary total disability (TTD) benefits.  AS 23.30.265(10) defines disability as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." There is nothing in the current record that supports Mrs. Brown's request for TTD benefits other than some vague (but understandable) testimony that she did not feel like working because of the trauma she had experienced.  There is testimony she contacted the Ekstroms soon after her husband's funeral and inquired about a job.  Further, there is no medical evidence (in this record) supporting her claim she was temporarily disabled.  Based upon this evidence, we deny and dismiss Mrs. Brown's claim for TTD benefits at this time.


IV.
Medical Costs, Attorney's Fees and Costs

Since we have found this claim compensable, we award Mrs. Brown medical costs under AS 23.30.095.  The parties stipulated at hearing that medical costs totalled $1790.75.  The Ekstroms shall pay these costs.


We find that Mrs. Brown retained an attorney who successfully prosecuted her claim in this matter.  We award attorney's fees and reasonable costs under AS 23.30.145. As agreed at the hearing, Mrs. Brown shall submit these fees and costs to the Ekstroms for review and payment.  We retain jurisdiction to review subsequent disputes on the reasonableness of these fees and costs.


V.
Death Benefits and Compensation Rate

Under AS 23.30.215, we award death benefits to Mrs. Brown.  The parties stipulated that funeral expenses totalled $1,507.00.  The Ekstroms shall pay these costs.


After reviewing the record to determine Mr. Brown's spendable weekly wage, we find we cannot make a determination at this time.  In 1987, one of the years used to calculate gross weekly earnings under AS 23.30.220 (a) (1) , Mrs. Brown testified she managed the Gratrix apartments from February through August that year.  She also testified that she and her husband did maintenance on the apartments, including painting, rug shampooing and repair.  There is no evidence on how much of this work she did and how much her husband did.


To further confuse matters, the record shows Mr. Brown received full unemployment compensation benefits during this period in 1987.  Further, there is no W‑2 tax form from the Gratrix apartments.  Finally, we find Mrs. Ekstrom's testimony on the Browns' wages more persuasive than Mrs. Brown's confusing versions.


We find that we need additional testimony or evidence to clarify these questions before we can establish a spendable weekly wage for death benefit purposes.  Until we get this evidence, Mr. Brown's compensation rate shall be set at $110.00 in accordance with AS 23.30.175(a).  We urge the parties to come to an agreement on this rate.

ORDER

1.
The claimant's request for benefits is found compensable.


2.
The claimant's request for temporary total disability benefits is denied and dismissed.


3.
Trading Bay Catering, or the Ekstroms, shall pay the claimant $1790.75 in medical costs, and $1507.00 in funeral costs.


4.
The compensation rate for purposes of the claimant's death benefit is set at $110.00 in accordance with AS 23.30.175(a) until such time as the claimant produces additional evidence in accordance with this decision.


5.
Trading Bay Catering, or the Ekstroms, shall pay attorney's fees and costs in accordance with this decision.  We retain jurisdiction to resolve subsequent disputes.


Dated at Anchorage, Alaska, this 27th day of April,1990.
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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�Mr. Ekstrom indicated he made the original afternoon flight reservations for the Browns.  However, he could not remember when he made them. (R. Ekstrom Dep. at 65�67).  As we've noted, Mrs. Brown testified that Mr. Ekstrom telephoned on January 4 or January 5, 1989 and said he had made the reservations.  Employers' Interrogatory Numbers One and Two indicate that in late November or early December 1988 the Browns offered to housesit for the Ekstroms for a two to three week period in January 1989.





�Pictures taken after the shooting and a police crime video indicate several bottles of "Canadian Hunter" whiskey were found in the house, along with 1.5 liter bottles of Jack Daniels and E & J Brandy, plus beer and other liquor.  Mrs. Ekstrom testified the Ekstroms rarely drink, and the only liquor they may have had in the house was brandy left there by an employee who occasionally works for them.  Mrs. Brown put on an offer of proof in rebuttal that the Ekstroms do drink and had their own bottles of alcohol in the house too.


�Although the supreme court acknowledged the presumption applied to the work�connection issue in Marsh, the court did not analyze Marsh under the presumption.





�Both parties allowed all investigative reports to be admitted into the record.





