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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PIER A. HALE,
)



)


Employee,
)



)


v.
)



)

ANCHORAGE SCHOOL DISTRICT,
)



)


Employer,
)



)


and
)



)

SCOTT WETZEL SERVICE,
)



)


Insurer.
)

                                                             )


This claim for medical expenses was heard on June 13, 1991, in Anchorage, Alaska.  The employee was represented by attorney Michael J. Jensen.  The employer and insurer (employer) were represented by attorney James M. Bendell.  The record closed at the conclusion of the hearing.


FACTUAL BACKGROUND

The employee allegedly injured her cervical spine area and right shoulder on September 26, 1988 while working for the employer.  On October 2, 1988, she went to the Providence Hospital Emergency Room because of increased discomfort. (Edward M. Voke, M.D., report dated 3/26/89).


The record reflects that the employee started physical therapy treatments with Nancy Magnuson, R.P.T., at Anchorage Physical Therapy on October 7, 1988. (Magnuson treatment plan dated 10/7/88).  At that time, Hale was diagnosed as having a slipped thoracic facet.  Magnuson's treatment plan was for "US and massage; exercises to strengthen thoracic spine". (Id).  Objectives, frequency of treatments and reasons for the frequency of treatments were not set forth in the October 7, 1988 treatment plan.  No evidence was introduced at the hearing indicating when, if ever, this treatment plan was furnished to the employer.


The record shows that on November 1, 1988, Magnuson prepared another treatment plan which gave as its 1) objectives: reduce muscle spasm in upper back and restore range of motion, strength to upper back and neck; 2) modalities: magnatherm, traction, ultrasound, massage and exercises to neck and back; 3) frequency: daily treatments for first month and the three times a week for the second month; and 4) reason for frequency: acute pain in back and loss of function.  Again, no evidence was introduced at the hearing indicating when, if ever, this treatment plan was furnished to the employer. (Magnuson treatment plan dated 11/1/88).


Hearing Exhibit No. 1, (consisting of calendars for the years 1988, 1989 and 1990 upon which the employer had marked the dates for which physical therapy and chiropractic treatments were paid and were not paid), which both parties stipulated was correct, shows that during the first week of physical therapy treatments (10/7/88 ‑ 10/13/88), five were given, and the employer paid for four; during the second week (10/14 ‑ 10/20), five were given, and the employer paid for three; during the third week (10/21 ‑ 10/27), five were given, and the employer paid for three; during the fourth week (10/28 ‑ 11/3), four were given, and the employer paid for three; during the fifth week (11/4 ‑ 11/10), four were given, and the employer paid for two; during the sixth week (11/11 ‑ 11/17), four were given, and the employer paid for two; during the seventh week (11/18 ‑ 11/24), three were given, and the employer paid for two; during the eighth week ( 11/25 ‑ 12/1), two were given, and the employer paid for one; during the ninth week (12/2 ‑ 12/8), three treatments were given, and the employer paid for three; during the tenth week (12/9 ‑ 12/15), two were given, and the employer paid for one; during the eleventh week (12/16 ‑ 12/22), two were given, and the employer paid for two; during the twelfth week (12/23 ‑ 12/29), two were given, and the employer paid for two; during the thirteenth week (12/30/88 ‑ 1/5/89), two were given, and the employer paid for one; during the fourteenth week (1/6 ‑ 1/12), two were given, and the employer paid for one; during the fifteenth week (1/13 ‑ 1119), two were given, and the employee paid for one; during the sixteenth week (1/20 ‑ 1/26) one was given, and the employer paid for one; during the seventeenth week (1/27 ‑ 2/2), two were given, and the employer paid for two; during the eighteenth week (2/3 ‑ 2/9), one was given, and the employer paid for one; during the nineteenth week (2/10 ‑ 2/16), two were given, and the employer paid for one; during the twentieth week (2/17 ‑ 2/23), two were given, and the employer paid for one; during the sixth month (2/24 ‑ 3/23), five treatments were given, and the employer paid for two; and during the seventh month (3/24-4/23), four treatments were given, and the employer paid for two.


On April 24, 1989, Hale started treating with Kenneth 0. Ketz, D.C. On April 27, 1989, Dr. Ketz filed a report and treatment plan. He described the nature of his treatments as chiropractic adjustments of the subluxated vertebrae.  His treatment plan consisted of daily visits for one week, three visits per week for four weeks, two visits per week for six weeks and one visit for eight weeks.  The doctor also noted in this report that "[d]ue to the intense pain this patient is experiencing and in an effort to keep her working, we will be treating her daily for the first week." (Dr.  Ketz report dated 4/27/89).


Again, Hearing Exhibit No. 1 shows that during the first week of the treatment (4/24 ‑ 4/30), six treatments were given, and the employee paid for two; during the second week, (5/1 ‑ 5/7), three were given, and the employer paid for two; during the third week (5/8 ‑ 5/14), three were given, and the employer paid for two; during the fourth week (5/15 ‑ 5/21), three were given, and the employer paid for two; during the fifth week (5/22 ‑ 5/28), three were given, and the employer paid for two; during weeks six through twenty (5/29 ‑ 9/10), twenty‑two treatments were given, and the employer paid for all of them; between September 11, 1989 to September 18, 1990, Dr. Ketz treated the employee 26 times, and the employer pain for two of these treatments.  The parties stipulated that for the purposes of this hearing, chiropractic treatments after September 18, 1990 were not at issue.


On May 26, 1989, the employee was examined at the employer's request by Edward M. Voke, M.D., an orthopedic surgeon.  The doctor noted that Hale was in no acute distress, there was no evidence of muscle spasm in the upper portion of her spine, she had a full range of motion of the cervical spine and both shoulders, she did not have a shoulder shrug mechanism, and there was no neurologic deficit in her upper extremities.  Dr. Voke found the examination was essentially within normal limits and diagnosed resolving cervical strain.  In response to questions posed by the employer's claims adjuster, the doctor stated that the employee should he medically stable in one month, she should continue seeing a chiropractor two times a week for one month, and there was no evidence that she had sustained a permanent impairment as a result of the injury. (Dr.  Voke medical evaluation dated 5/26/89).


At his deposition taken on October 31, 1990, Dr. Voke was asked, in essence, why he suggested in his medical evaluation of May 26, 1989, that eight more chiropractic treatments would be appropriate and he testified:


Well, when I prescribe this type of treatment, I think what's appropriate is to have the individuals become aware of what's going on, what the problem is, how to manage the problem on a personal basis or at home.  I think usually my experience with it has been anywhere from three to six, maybe nine, twelve visits is all that's necessary.  These treatments are not going to cure anything.  What I think they do is help the people feel better, and it probably hastens their recovery; . . .

(Dr.  Voke dep. at 7‑8).


Q. In 1989 you felt that eight more visits would be reasonable; is that correct?


A. Yes, and I was just ‑‑ I thought that was reasonable thing to do.  I could have very easily said none would be reasonable, but she was already going there.  That would have allowed the chiropractor plenty of time to get her set up so that she could manage on her own.

(Id. at 13).


When asked on direct‑examination by Jensen at the hearing about Hale's present condition, Dr. Ketz said it is a cervical thoracic sprain, and the condition has now become permanent.  He also stated that her condition has not resolved and probably never will.  Dr. Ketz noted that the employee's symptoms will continue as long as she continues to do the work she does, which requires carrying heavy items because it seems to aggravate them.  He said he must decide at some point whether future treatments will be beneficial and how frequently they will be needed.  On cross‑examination by Bendell, Dr. Ketz acknowledged that the May 27, 1989 plan did not go beyond 19 weeks.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Since the principal issue in this case is whether Anchorage Physical Therapy and Dr. Ketz are entitled to medical expenses for administering continuing and multiple treatments, we must look to the provisions of AS 23.30.095(c) and the regulations adopted to carry out that statute.


AS 23.30.095(c) provides:


A claim for medical or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment preferably on form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.  When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequently for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments. If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.


8 AAC 45.082(f) Provides:


If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows.  Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months.  Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.


8 AAC 45.082(g) states:


The board will, in its discretion, require the employer to pay for treatments that exceed the  frequency standards in (f) of this section only if the board finds that


(1) the written treatment plan was given to the employer and employee within 14 days after treatments began;


(2) the treatments improved or are likely to improve the employee's condition; and


(3) a preponderance of the medical evidence supports a conclusion that the board's frequency standards are unreasonable considering the nature of the employee's injury.


First, we consider Anchorage Physical Therapy's (APT) claim. Because the treatments Hale received from this health care provider required continuing and multiple treatments of a similar nature, the initial question is whether APT filed a treatment plan in accordance with S 95(c).


The record reflects that while APT filed a treatment plan on October 7, 1988 (the first date of treatment), it did not include objectives, frequency of treatments and the reasons for the frequency of treatments.  Since the statute states specifically that these elements "must" be included in a plan, and since they were omitted, neither the employer nor the employee are required to pay for treatments that exceed the frequency standard as set forth in 8 ACC 45.082(f).


The record, as noted in detail previously, reflects the following: 1) during week one (10/7/88 ‑ 10/13/88), five treatments we‑re given, four were paid, three were allowed and, therefore, the employer made an overpayment of one treatment; 2) during week eight (11/25/88 ‑ 12/1/88), two treatments were given, one was paid, two were allowed and, therefore, the employer made an underpayment of one treatment 3) during the ninth week (12/2/88 ‑ 12/8/88), three treatments were given, three were paid, two were allowed and, therefore, the employer made an overpayment of one treatment; 4) during the thirteenth week (12/30/88 ‑ 1/5/89), two treatments were given, two were paid, one was allowed and, therefore, the employer made an overpayment of one treatment, 5) during the seventeenth week (1/27/89 ‑ 2/2/89), two treatments were given, two were paid, one was allowed and, therefore, the employer made an overpayment of one treatment; 6) during the sixth month (2/24/89 ‑ 3/23/89),,five treatments were given, two were paid, one was allowed and, therefore, the employer made an overpayment of one treatment and 7) during the seventh month (3/24/89 ‑ 4/23/89), four treatments were given, two were paid, one was allowed and, therefore, the employer made an overpayment of one treatment.  As far as we can ascertain, during all other periods, no underpayments or overpayments occurred.  Based on the fact that the employer made six over payments and two underpayments, we find that APT is not entitled to any further payments.


Next, we consider Dr. Ketz' claim.  As was the case with APT's treatments, those given by Dr. Ketz were continuing and multiple treatments of a similar nature and, therefore, we must decide whether he filed a treatment plan in accordance with AS 23.30.095(c) and 8 AAC 45.082(g).


First, we find that Dr. Ketz' plan was timely filed as required by AS 23.30.095(c); his first treatment was given on April 24, 1989, and his plan was submitted on May 1, 1989.  Next, we find that the plan also conformed with AS 23.30.095(c) because it included objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.  Finally, we find the plan met the conditions of 8 AAC 45.082(g) because it was filed timely, Dr. Ketz, and, to a limited extent, Dr. Voke, felt the treatments were helpful, and, while Dr. Voke gave no opinion as to the unreasonableness of the standards as applied in this case, Dr. Ketz felt they were unreasonable.  Having made these determinations, we must next look to the treatments made to see if any underpayments or overpayments were made.


The record shows that: 1) during the first week of treatment (4/24/89 ‑ 4/30/89), the plan stated that six treatments were needed, six were given, two were paid and, therefore, the employer made an underpayment of four treatments; 2) during the second, third, fourth and fifth weeks of treatments (5/1/89 5/28/89), the plan stated that three treatments were needed, three were given, two were paid and, therefore, the employer made an underpayment of four treatments; 3) during the fourteenth week (7/24/89 ‑ 7/30/89), the plan stated that one treatment was needed, two were given, two were paid and, therefore, the employer made an overpayment of one treatment; 4) during the sixth and seventh months (9/11/89 ‑ 11/10/89), no treatment plan was in effect, eight treatments were given, two were allowed and, therefore, the employer did not have to pay for six treatments, 5) during the eighth, ninth and tenth months (11/11/89 ‑ 2/10/90), no treatment plan was in effect, six treatments were given, three were allowed, none were paid, and, therefore, the employer made an underpayment of three treatments and 6) during the twelfth month (2/11/90-3/10/90), no treatment plan was in effect, one treatment was given, one was allowed, none were paid and, therefore, the employer underpaid one treatment.  After the twelfth month (3/10/90), no treatment plan was in effect, eleven treatments were given, none were allowed and, therefore, the employer is not responsible for them.  During all other periods it appears, no underpayments or overpayments were made.  Based on these facts, we find that the employer made twelve underpayments and one overpayment and, therefore, is responsible for eleven of Dr. Ketz' treatments.


In considering Dr. Ketz' medical reports and testimony one thing gives us concern. While we do not particularly quarrel with the doctor's course of treatment in this case, we are bothered by the fact that he never thought vocational rehabilitation was appropriate in the three years he treated Hale.  This, despite the fact that he and Hale testified a number of time at the hearing that the need for continuous treatment was because she had a strenuous job at which she continued to re‑injure herself.  We feel that under these circumstances in the future, vocational rehabilitation should be considered so that an injured employee can find another field of endeavor that does not lead to continual re‑injury.


We conclude, based on the above discussions, that APT is not entitled to be paid for any unpaid treatments and Dr. Ketz is entitled to be paid for ten treatments.


Since the employer controverted the employee's claim and the employee retained an attorney who successfully prosecuted part of his claim, we must decided the amount of attorney's fees to which the employee's attorney is entitled.  Jensen claims $1,290.00 for himself (8.6 hours x $150.00 per hour), $525.00 for Chancy Croft (3 hours x $175 per hour), and $322.50 for paralegal services (4.3 hours x $75.00 per hour).  Jensen and Croft also asked that we double the amounts of their fees because of the contingent nature of practice as claimants' attorneys.  If that request was granted, the total amount of attorney's fee would be $3,952.50 ($1,290.00 + $525.00 = $1,815.00; x 2 = $3.630.00; + $322.50 = $3,952.00).


Since Hale's claim is only for medical expenses, AS 23.30.145(b) applies in this case.  As we stated in Lovick v. Anchorage School District, AWCB No. 89‑0235 (September 1, 1989):


We find these two definitions ["compensation" as defined in AS 23.30.265(8) and "medical and related benefits" as defined in AS 23.30.263(20)) coupled with their obvious distinct use in subsection 145(a) and subsection 145(b) demonstrate a legislative intent that attorney's fees in cases involving only medical benefits are to be awarded under subsection 145(b), not subsection 145(a). As this claim involved medical benefits only we conclude any fee awarded must be under subsection 145(b). Louisiana Pacific v. Riley, 1JU‑84‑1572 (Alaska Super. Ct (May 14, 1985; AWCB No. 84‑0261; Sherman v. Dauel, AWCB No. 84‑0377 (November 26,1984; Gallagher v. Goodfellow Brothers Co., AWCB 84‑0376 (November 26, 1984); Thompson v. S&G Services, AWCB No. 83‑0167 (June 28, 1983); See also Weholt v. Anpac, AWCB No. 85‑0147 (June 3, 1985); King v.  State of Alaska, AWCB No. 85‑0026 (January 31, 1985).


AS 23.30.145(b) provides:


If an employer fails to file timely notice of controversion of rails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall made an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Based on this statutory authority, 8 AAC 45.180(d) was adopted.  This provision states:


A fee awarded by the board under AS 23.30.145(b) must be reasonably commensurate with the actual work performed.  In awarding a reasonable fee under AS 23.30.145(b) the board will consider the nature, length, and complexity of the services performed and the benefits resulting to the compensation beneficiaries from the services, as well as the amount of benefits involved.


Before applying the nature‑length‑complexity‑benefits test in this case, we must first decide if Jensen and Croft are entitled to $150.00 and $175.00 per hour respectively.  This question arises because it has been a long standing board policy that $125.00 per hour is a reasonable fee.


Considering Croft's claim first, we find that $175.00 per hour is reasonable fee based on our decision in Lovick (Croft) v. Anchorage School District, AWCB No. 91‑0017 (January 22, 1991.  That decision was based on a remand from the Honorable Peter A. Michalski, Superior Court Judge, Third Judicial District (Memorandum Opinion and Order, Case No. 3AN 89‑7643 Civil (August 16, 1990)), in which the judge stated in part in a footnote:


The court is of the view that arbitrarily setting maximum hourly reimbursable rate for employee's attorneys at $125.00 would be an abuse of discretion.  The proper hourly rate will be determined by considering the experience, skill and efficiency of the specific practitioner.


At the hearing on remand, Croft submitted evidence that:  1) a number of defense attorneys earn more than $125.00 per hour; 2) of attorneys' paid by two insurers in 1988, between 76% and 78.5% were paid to defense attorneys 3) he published a law review article on a workers' compensation topic, 4) he prepared and presented 12 articles for participation at workers' compensation seminars during the last 11 years; 5) he had been recently awarded a fee at $175.00 an hour in workers' compensation case at the appellate level by the Alaska Supreme Court in five cases, 6) a great deal of his time is taken up on matters for which is not compensate; and 7) he had testified as an expert in two workers' compensation matter and received $250.00 an hour.  Based on this evidence, we concluded that for Croft, $175.00 an hour was reasonable and awarded attorney's fees accordingly.


Taking administrative notice of these facts, we again conclude that $175.00 an hour is a reasonable fee for Croft.  With regard to Jensen's claim, it is quite different from Croft's.  All we have is his assertion that he is entitled to $150.00 an hour. No evidence was introduce to show that Jensen's experience, skill and efficiency is such to entitled him more than $125.00 an hour.  Accordingly, we conclude that $125.00 an hour is a reasonable fee for Jensen.  Taking into consideration that Jensen is entitled to $125.00 an hour, his claim is reduced form $1,290.00 (8.6 hours x $150.00 an hour) to $1,075.00 (8.6 hours x $125.00 an hour).


In applying the nature‑length‑complexity‑benefits test, we find that attorney's fees of $525.00 for Croft and $1,075.00 for Jensen are reasonable.  This case involved only one issue and that was for medical expenses.  The record also indicates that the employee's attorney was only thoroughly involved in this claim since approximate October 5, 1990 when a prehearing conference was held and that is not an especially long time for an attorney to work on a workers' compensation claim.  The record also reflects that this case was not a complex one in that it involved only one issue and did not involve long physicians' depositions, lengthy hearing preparation, or hearing brief preparation.  Finally, while initially APT's claim was for $1,265.00 and Dr. Ketz' claim was for $3,585.00, the prosecution of those claims was only successful in an award of ten chiropractic treatments and no physical therapy treatments.  Taking all of these factors into consideration, we find that Hale is entitled to an attorney fee of $420.00 for Croft and $860.00 for Jensen.  Since we have taken into consideration the contingency factor in examining the attorneys' hourly rate, we find no further need multiply the attorneys' fees by two.  Since the employer did not object to the amount claimed in paralegal fees, and because it seems reasonable, we award $322.50 in paralegal fees.


ORDER
1. The employer shall pay the employee for ten chiropractic treatment owed to Dr. Ketz.

2. The employee's claim for physical therapy treatments owed to Anchorage Physical Therapy is denied and dismissed.

3. The employer shall pay Croft $420.00 in attorney's fees.

4. The employer shall pay Jensen $860.00 in attorney's fees.

5. The employer shall pay paralegal fees of $322.50.


Dated at Anchorage, Alaska, this 5th day of July, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 



Russell E. Mulder



Designated Chairman



 /s/ HM Lawlor



Harriet  M. Lawlor, Member

REM‑dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Pier A. Hale, employee/applicant; v. Anchorage School District, employer; and Scott Wetzel Service, insurer/defendants; Case No. 8821706; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of July, 1991.



Dwayne Townes, Clerk

SNO

�










