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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL LAWSON,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9117866



)

INDEPENDENT STEEL ERECTORS,
)
AWCB Decision No. 94-0316



)


Employer,
)
Filed with AWCB Fairbanks



)
December 15, 1994


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                   )


The petitioners request that we direct the employee to participate in an employer sponsored medical evaluation (EME) was heard at Fairbanks, Alaska on November 10, 1994.  The employee was represented by attorney Lawrence Kenworthy.  Attorney Theresa Hennemann represented the defendants.  The record closed at the end of the hearing.


The underlying facts are presently uncontested.  The parties disagree on whether or not the employer has made more than one change in choice of physician, such as to limit its ability to require the employee to attend an additional employer sponsored medical evaluation (EME) under AS 23.30.095(e).


FINDINGS OF FACT AND, CONCLUSIONS OF LAW

AS 23.30.095(e) reads, in part, as follows:


(e)  The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, aided every 60 days thereafter, shall be presumed to he reasonable, and the employee shall submit to the examination without further request or order by the board.


Twice previously in this case, the employee asserted John Frost, M.D., was an EME physician.  Twice we have adopted this view, and ruled in favor of the employee's position.


Giving rise to the instant hearing, Dr. Frost referred the employee for a medical examination by Jose Ochoa, M.D., concerning the employee's alleged reflex sympathetic dystrophy (RSD). The employee contends Dr. Frost is not an EME physician. Alternatively, he contends, RSD is not Dr. Frost's area of expertise.


We again conclude Dr. Frost is an EME physician. Moreover, we find, because Dr. Frost is not an expert in RSD, it is appropriate that he refer the employee to an expert, such as Dr. Ochoa, in order to complete a comprehensive medical opinion. Accordingly, we direct the employee to undergo an EME by Dr. Ochoa as requested by the petitioners.


The petitioners also request an award of attorney fees for their expense in preparing and presenting this petition.  The petitioners cite previous Board decisions
 interpreting AS 23.30.115 which states: "[T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure."


In each of the cases cited by the petitioners, we awarded attorney fees and costs for the claimant's failure to appear at his own properly scheduled deposition.  In other deposition‑related cases, however, we have declined to award such requested attorney fees and costs.


We find the discovery sought in this case is distinguishable from the deposition testimony sought in the cases relied on by the petitioners.  Aside from the penalty provisions incorporated from the Civil Rules, our Workers' Compensation Act contains no authority to grant attorney fees to prevailing employers. See Whaley v. AWCB, 648 P.2d 955 (Alaska 1982); M.B. Contracting Co. v. Davis, 399 P.2d 433 (Alaska 1965).  Additionally, we find the penalty requested in this case is unreasonable, given the uncertainty concerning Dr. Ochoa's status as an EME physician.  Nevertheless, given the factors to be considered in setting a reasonable attorney fee award for the employee's attorney if he ultimately prevails in this case, we will take into account the employee's failure to prevail in this proceeding.  See Lawson v. Independent Steel Erectors, AWCB No. 94‑0080 (April 7, 1994).


ORDER

1.  The employee shall undergo an EME performed by Dr. Jose Ochoa.


2.  The petitioners' request for an award of attorney fees and costs is denied and dismissed.


Dated at Fairbanks, Alaska this 15th day of December,  1994.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown                


Fred G.  Brown, 



Designated Chairman



 /s/ Ray Kimberlin                 


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staving payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed‑


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Lawson, employee / applicant; v. Independent Steel Erectors, employer; and Alaska National Insurance Co., insurer defendants; Case No. 9117866; dated and filed in the office Workers’ Compensation Board in Fairbanks, Alaska, this 15th day of December,  1994.



Cathy D.Hill, Clerk
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     �AWCB No. 93�0245 (October 4, 1993)(The employee was permitted to select a second attending physician in accord with As 23.30.095(a), after we concluded Dr. Frost was not the employee's second attending physician); AWCB No. 94�0177 (August 8, 1994) (Dr.  Frost was found to be the employer's examining physician for purposes of establishing a medical dispute concerning the employee's functional capacity, thus requiring an independent medical examination under AS 23.30.095(k)).





     �Forrest v. Safeway, AWCB No. 86�0218 (August 20, 1986); Alaska Timber and Pulp Co. V. Raney, AWCB No. 84�0176 (June 8, 1984).





     � E.g., Laginess V. H.C. Price Construction, AWCB No. 89-0046 (February 24, 1989).










