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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

NORMAN E. HOGENSON, 

                                                   Employee, 

                                                            Claimant,

                                                   v. 

UNIVERSITY OF ALASKA, 

                        (Self-insured)     Employer,

                                                            Defendant.

)

)

)

)

)

)

)

)

)

)

)

)

)

)
        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199807735
        AWCB Decision No.  01-0036 

         Filed with AWCB Fairbanks, Alaska

         on February  27, 2001


We heard the employee’s petition to allow medical records into evidence over the employer’s objection on February 15, 2001, on the basis of the written record.  Attorney Robert Rehbock represented the employee.  Attorney Michael McConahy represented the employer.  We closed the record at the conclusion of the hearing.

ISSUE

Should we allow the employee’s medical records into evidence over the objection of the employer?

SUMMARY OF THE EVIDENCE

The employee struck his head on a conduit while walking to a shop safety meeting on April 16, 1998, and completed a Report of Occupational Injury or Illness the same day.  That afternoon the employee went to a physician assistant, then an orthopedic surgeon.  He came under the care of orthopedic surgeon Nathan Simpson, M.D., who noted cervical injury, and prescribed Vicodan.  Dr. Simpson restricted him from returning to his work as a carpenter, and continued to treat the employee conservatively.  The employee changed his designated treating physician to Roy Pierson, M.D., in a stipulation filed on February 1, 2001.  He was also treated and/or evaluated by Art Strauss, M.D., Paul Finch, P.A.C., John Kottra, M.D., Richard Cobden, M.D., Douglas Hutchinson, M.D., Randall McGregor, M.D., Kirkham Wood, M.D., William Tewson, D.C., and Edward Tang, M.D., and by various staff members at the Tanana Valley Clinic and the Fairbanks Memorial Hospital.  
The employer provided benefits under the Alaska Workers' Compensation Act, but denied further benefits in a Controversion Notice on August 21, 2000.  The employee filed a Workers' Compensation Claim on October 3, 2000, claiming permanent total disability benefits, permanent partial impairment benefits, medical benefits, reemployment benefits, penalties, interest, attorney fees, and legal costs.

The employer filed Requests for Cross-Examination, under 8 AAC 45.052(c)(2) and Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976)  (“Smallwood objections"), on October 26, 2000 and November 14, 2000.  In these Smallwood objections the employer requested cross-examination concerning certain records from all of the employee's health care providers listed above.  The employee filed Smallwood objections on October 3, 2000, November 2, 2000 and January 19, 2001 concerning medical reports from the employer's medical examiner, John Joosee, M.D.    

On November 2, 2000 the employee filed a Petition to Strike Employer's Request for Cross-Examination, and amended the petition on December 13, 2000.  In a prehearing conference on December 7, 2000 the petition was set for hearing on February 15, 2001.  On that day we considered the employee's petition on the basis of the briefs and the written record.
In his brief, the employee argued these medical records by the employee's treating physicians and health care providers were generated in the ordinary course of business, are inherently trustworthy and no cross-examination is necessary, and should be admissible into our proceeding under the business record hearsay exception.  He contended the employer's Smallwood objection should not bar our consideration of the records, citing our decisions in Brown-Kinard v. Key Services Corp., et al., AWCB Decision No. 00-0190 (August 31, 2000); Jenson v. Dames and Moore, et al., AWCB Decision No. 00-0198 (September 14, 2000); and Brown-Kinard v. Key Services Corp., et al., AWCB Decision No. 00-0250 (November 30, 2000).  The employee also cited a recent Alaska Supreme Court personal injury decision, Dobos v. Ingersoll, ___ P.2d ___, Slip Op. 5318 (Alaska, October 6, 2000), in which, the employee argued, the Court created a presumption that medical records are authentic and trustworthy, and placed a burden and threat of sanction on parties challenging those records without specific evidence of untrustworthiness.


In its brief, the employer recognized case law that indicated a party could not make an objection to medical reports generated at its request; as well as case law that indicated a Smallwood objection would not be effective against authenticated medical treatment records developed in the normal course of the physician’s business.  (See, those cases cited by the employee, and Bockness v. Brown Jug, AWCB Decision No. 96-0129 (March 28, 1996).  It argued that, in accord with our decisions in Eggleston v. BP Exploration, AWCB Decision No. 93-0266 (October 22, 1993) and Jenson v. Dames and Moore, et al., AWCB Decision No. 00-0198 (September 14, 2000), medical records must be authenticated and meet the foundational requirements of the business record hearsay exception in Alaska Rule of Evidence 803(6).  The employer contended the employee has failed to authenticate or lay a legal foundation for the disputed records with testimony from the record custodians.  Consequently, the employer argued, the employee’s disputed medical records are subject to a Smallwood objection demanding cross-examination of the authors of those reports.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
The Smallwood Objection

Our regulations define a Smallwood objection as “an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; see Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).”  8 AAC 45.900(a)(11).   


In Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976), the Alaska Supreme Court found “the statutory right to cross-examination is absolute and applicable to the Board.” Id. at 1265 citing Employer Commercial Union Ins. Group v. Schoen, 519 P.2d 819, 824 (Alaska 1974).  The Court in Smallwood directed the Alaska Workers' Compensation Board ("board") to promulgate rules to provide “inexpensive and expeditious resolutions of claims for compensation while affording due process to all concerned parties.” Id. at 1267.  As a result, the board adopted 8 AAC 45.120(h), which provides:

If a request is filed in accordance with (f) of this section, an opportunity for cross-examination will be provided unless the request is withdrawn or the board determines that

(1) under a hearsay exception of the Alaska Rules of Evidence, the document is admissible;


8 AAC 45.120(h) was cited, and approved, by the Court in Frazier v. H.C. Price/CIRI Const. JV, 794 P.2d 103, 108 (Alaska 1990), limiting the application of  Smallwood objections to documents that contained inadmissible hearsay.  Id. at 105, 106.  The Court held a party would have to pay its own costs if it wished to cross-examine the author of records admissible under a hearsay exception.  Id. at 104.  In addition, the board adopted 8 AAC 45.052(c)(4):

If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross-examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence.

II.
The Business Records Exception
Alaska Rule of Evidence 803(6) provides that business records are not excluded by the hearsay rule, even if the declarant is available as a witness:

Business records.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge acquired of a regularly conducted business activity, and if it was the regular practice of that business activity to make and keep the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.


In Bradley v. State, 662 P.2d 993, 996 (Alaska App. 1983), the Alaska Superior Court specifically approved the admission of a medical report indicating the criminal defendant’s blood alcohol level at a criminal proceeding.  The Court determined this report was a “business record” under evidence rule 803(6).  The board has followed the court's interpretation in Bradley.  See, e.g., Brown-Kinard v. Key Services Corp., et al., AWCB Decision No. 00-0190 at 11.

 
A.
The Foundation of the Disputed Medical Records

First, we must determine whether the records in question meet the foundational requirements of Evidence Rule 803(6).  See, Jenson v. Dames and Moore, et al., AWCB Decision No. 00-0198 at 8.  From our review, the medical records in the employee's file appear to meet the foundational requirements of evidence rule 803(6).  The physicians' records contain reports of consultations with the employee, opinions, diagnoses, as well as descriptions of examinations and procedures performed.  We find that these elements of the foundation for admitting these records are met.  What appears to be lacking is testimony of custodians of these records, and the employer appears to rest its objection on that fault.

The employee cites Dobos v. Ingersoll, ___ P.2d ___, Slip Op. 5318 (Alaska, October 6, 2000), arguing the foundation for his treating records should not be challenged, under threat of sanctions.  In Dobos, a personal injury claim, the defendant refused in pre-trial discovery to concede the authenticity and admissibility of certain medical records regarding the plaintiff.  A jury awarded damages to the plaintiff, who then sought Alaska Civil Rule 37(c) sanctions against the defendant for failing to concede the admissibility of those documents.  The defendant conceded at oral argument that he had no reason to believe that the medical records were inauthentic, and explained that the reason he denied the request was to forced the plaintiff to put the doctors on the stand, as the defendant wished to cross-examine them about some of their medical conclusions.  The Court sanctioned the defendant, reasoning that “Requiring testimony that medical records were made and kept in the regular course of business is a waste of time unless there is some reason to believe that the records are not genuine or trustworthy.”  Id.  
We believe the consequences of Dobos are not applicable to the claim before us.  The record available to us does not indicate that the parties have yet engaged in informal discovery concerning the authenticity of the medical records in the employee's file.  To resolve this matter, we will direct Workers' Compensation Officer Sandra Stuller to hold a prehearing conference with the parties under 8 AAC 45.065 within 30 days of the filing of this decision.  We direct Ms. Stuller to get stipulations of authenticity where appropriate, and to arrange any informal or formal discovery necessary to authenticate any questionable medical records in the employee's file.
  If the authenticity of the employee's disputed records is established, we find those records meet the foundational requirements under Evidence Rule 803(6).  We will retain jurisdiction to resolve any disputes which may arise over this matter.


B.
The Trustworthiness of the Disputed Medical Records

We must next determine whether these medical records “lack trustworthiness.”  In accord with the Court's ruling in Dobos, we presume that the employee's medical records are trustworthy.  Id.  In the instant matter, we find that there are no indications of “lack of trustworthiness” regarding the documents in question.  All of the employee’s treating physicians appear to be licensed to practice medicine and there is no evidence that they lack the qualifications to make the opinions they made.  We find that all of these documents are records and reports containing opinions, diagnoses and/or conditions of the employee, written by medical professionals in the course of treating the employee and conducting their regular business activities.  Under the rationale in Dobos, we find the employee's disputed medical records are trustworthy for purposes of Alaska Rule of Evidence 803(6).  See Brown-Kinard, AWCB Decision No. 00-0250 at 10, 11.

Additionally, to weigh the trustworthiness of medical records we can utilize the evidenciary weight tests from our regulation at 8 AAC 45.120(k), which provides:

The board favors the production of medical evidence in the form of written reports, but will, in its discretion, give less weight to written reports that do not include

(1) the patient’s complaints;

(2) the history of the injury;

(3) the source of all facts set out in the history and complaints;

(4) the findings on examination;

(5) the medical treatment indicated;

(6) the relationship of the impairment or injury to the employment;

(7) the medical provider’s opinion concerning the employee’s working ability and reasons for that opinion;

(8) The likelihood of permanent impairment; and

(9) The medical provider’s opinion as to whether the impairment, if permanent, is ready for rating, the extent of impairment, and 

detailed factors upon which the rating is based.

Reviewing the records of the employee's treatment by his various physicians and health care providers, we find the records contain much of the information required under 8 AAC 45.120(k), including patient complaints, findings on examination, diagnostic results, diagnoses, treatment plans, and opinions, as well as other information relevant to the employee’s workers’ compensation claim.  We find the employer presented no evidence that the various physicians lacked the qualifications to formulate the opinions in those records.  We find the breadth of information in these reports is reasonable.  Based on the preponderance of the available evidence, we find the employee's disputed medical records are trustworthy for purposes of Alaska Rule of Evidence 803(6). 

III.
Cross-Examination
In accord with the Court's ruling in Commercial Union Insurance Companies v. Smallwood, 550 P.2d at 1265, the employer's right to cross-examination will be preserved.  If the authenticity of the employee's disputed medical records is established, those records will be admitted into evidence as business record hearsay exceptions under Alaska Rule of Evidence 803(6).  The employer shall have an opportunity to cross-examine the authors of the employee's disputed medical records at its own expense.  If the authenticity of those records cannot be established, the employer has the right to demand cross-examination of the authors of the employee's disputed medical records at the employee's expense, or those records will not be admitted into evidence.


ORDER


1.
We direct Workers' Compensation Officer Sandra Stuller to hold a prehearing conference with the parties under 8 AAC 45.065 within 30 days of the filing of this decision in order to arrange any informal or formal discovery necessary to determine the authenticity of all the medical records in the employee's file.  


2.
If the authenticity of the employee's disputed records is established, we find those records meet the foundational and trustworthiness requirements under Alaska Rule of Evidence 803(6), and those records will be admitted into evidence.  The employer shall have an opportunity to cross-examine the authors of the employee's disputed medical records at its own expense.

   
3.
If the authenticity of the employee's disputed records cannot be established, the employer has the right to demand cross-examination of the authors of the employee's disputed medical records at the employee's expense, or those records will not be admitted into evidence.


4.
We will retain jurisdiction to resolve any disputes which may arise over this matter.


Dated at Fairbanks, Alaska this  27th  day of February, 2001.





ALASKA WORKERS' COMPENSATION BOARD







/s/ William Walters
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William Walters,






     
Designated Chairman







/s/ John Giuchici







____________________________                                






John Giuchici, Member







/s/ Dorothy Bradshaw







____________________________                                  






Dorothy Bradshaw, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of NORMAN E. HOGENSON employee / claimant v. UNIVERSITY OF ALASKA, self-insured employer / defendant; Case No. 199807735; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this    27th   day of February, 2001.

                             

   _________________________________

      







Lora J. Eddy, Clerk
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� The parties should note that we expect this informal discovery to address the authenticity of all medical records in the employee's file, not just those records related to the dispute addressed in this decision.
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