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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	TAMMY D. NAVE, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

K-MART ,

                                                  Employer,

                                                   and 

INSURANCE CO OF STATE PA,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  199908210
        AWCB Decision No. 03-0099 

         Filed with AWCB Anchorage, Alaska

         on May 2, 2003


We heard the employee’s claim for permanent partial impairment and vocational reemployment benefits on the basis of the written record in Anchorage, Alaska.  Attorney Joseph Kalamarides represents the employee.  Attorney Shelby Nuenke-Davison represents the employer.  We closed the record on April 3, 2003.


ISSUES
1.  Is the employee entitled to permanent partial impairment (PPI) benefits?

2.  Is the employee entitled to attorney’s fees and costs?

SUMMARY OF THE EVIDENCE
Documentary and Deposition Evidence

We incorporate by reference the facts as detailed in our decision and order in Nave v. K-Mart, AWCB Decision No. 02-0187 (September 17, 2002) (Nave II).


On April 13, 1999, the employee was injured while working for the employer when a heavy entertainment center fell on her feet.  She initially treated at Peninsula Insta Care, which referred her for an evaluation by podiatrist, Brian Coyne, D.P.M.  Dr. Coyne diagnosed possible stage I Reflex Sympathetic Dystrophy (RSD)
 on May 12, 1999.  Dr. Coyne ordered a bone scan and a consultation with anesthesiologist, Timothy Gleason, D.O.  


Dr. Gleason evaluated the employee on May 27, 1999.  He diagnosed probable RSD in the employee’s right foot, and recommended sympathetic blocks, for which the employee claimed she enjoyed brief periods of relief from her symptoms.  (Dr. Gleason reports dated May 27 through June 1999).  


The employee returned to Dr. Coyne on August 5, 1999, who diagnosed CRPS type I and referred the employee to Leon Chandler, M.D., at AA Pain Clinic.  A complete copy of the medical records maintained by AA Pain Clinic, including those of other doctors, were produced at the February 1, 2002 deposition of records custodian, Mandy Scott.  In addition to reports generated by AA Pain Clinic’s office, there are medical records from the employer’s medical evaluators, physicians with whom Dr. Chandler consulted, or has referred the employee for further evaluation, and miscellaneous professional articles regarding RSD.  


Ten days before Dr. Chandler’s initial examination, the employee was evaluated by Barry Lichtner, D.P.M., and (orthopedist) Kenneth Sawyer, M.D., at the request of the employer.  They diagnosed a contusion of the right forefoot and left second toe related to the April 1999 accident, and recommended a multi-disciplinary pain management evaluation.  (Drs. Lichtner and Sawyer September 20, 1999 Employer’s Medical Evaluation (EME) report).


Dr. Sawyer also testified by a deposition taken on January 4, 2002.  He is a diplomat of the National Board of Medical Examiners, is certified by the American Board of Forensic Examiners and the American Board of Forensic Medicine, and is also certified by the American Board of Independent Medical Examiners.
  Dr. Sawyer explained in detail the process by which he conducted his evaluation of the employee, and the medical conclusions he drew.  All statements, he testified, were to a reasonable degree of medical stability.


Dr. Sawyer concluded the employee should be evaluated by a neurologist (who would conduct EMG/NCV testing to rule out a peripheral nerve condition, including a variant of RSD) and a psychiatrist (to determine whether the employee’s stated physical limitations were voluntary (malingering) or unconscious (somatoform pain disorder).
  He opined that unless some “specific physical lesion is identified” the employee was in no further need of treatment.
  Otherwise, Dr. Sawyer concluded, the employee was medically stable, could return to work, and needed no further medical attention, especially ongoing prescriptions for pain medication.
  The opinions express by Dr. Sawyer at his deposition were, in part, based on his review of additional medical records generated by the employer’s independent neurologists, Jose Ochoa, M.D., and Lynn Adams-Bell, M.D., the employer’s psychiatrist Eugene Klecan, M.D., the employee’s treating psychologist Michael Rose, Ph.D.
, the employee’s treating physiatrist Larry Levine, M.D.
, reports by Anthony Kirkpatrick, M.D., a letter by vascular surgeon, Brad Marshall, M.D.


Dr. Sawyer’s specific objective findings on evaluation were set forth in his report, and the inferences to be drawn were explained in his deposition.  As a preliminary matter, Dr. Sawyer explained that the condition known as RSD is very disabling.  The condition usually involves one extremity and “you can usually diagnose it across the room.”
  Dr. Sawyer said he was looking for evidence of RSD, and a differential diagnosis during his evaluation.


Dr. Sawyer’s report indicates the employee was able to walk across the examination room unassisted, but she “has a decreased stand phase on the right and puts most of her weight on the right heel.”  On examination, Dr. Sawyer found there was less callousing on her right forefoot than on her left, which was consistent with her non-weight bearing gait.
  Additionally, the circumference of her right calf was somewhat smaller as compared to her left, ostensibly for the same reason.


Dr. Sawyer found there was symmetry between the employee’s ankles for active and passive range of motion, but that she was unable to “move [her] right toes at all actively, either in dorsiflexion or plantar flexion.”
  This was a significant finding because her response to the Babinski involuntary reflex test demonstrated there was no muscle or nerve impairment and that the “problem had to be above the level of the waist.”
  


Dr. Sawyer found the employee’s stated level of pain to touch was inconsistent with the ability to wear shoes.
  Dr. Sawyer said the employee’s complaints of pain to touch were accompanied with smiling, which is a classic sign of hysteria.
  Pulses in both feet indicated there was no vascular problem.
  Dr. Sawyer found no visible or palpable abnormality in the employee’s skin, temperature, or texture.
  


The last area of the evaluation involved testing the employee’s muscle strength.  Dr. Sawyer’s report stated:  “She also has good strength on effort testing the ankle on dorisflexion and plantar flexion and foot inversion and eversion on the left side.  With testing ankle and subtalar motion on the right, there is virtually no effort.”  At his deposition, Dr. Sawyer explained:  

Well, that was what it appeared to be, that she wasn’t trying to perform any motion.  What I also noted was that there was simultaneous contraction of opposing muscle groups.  In other words, I asked her to point her foot down, plantar flexion – the muscles that do that are in the back of the calf – simultaneous to contraction of opposing muscle groupings, but she was also contracting the muscles in the front of her leg which are the ones that lift the foot up in the opposition direction.  So it appears as though she was trying to make it look as though she was making an effort by contracting muscles, but without resulting in any motion or resistance to examiner.
  

On cross-examination, Dr. Sawyer further explained:

Well, I was trying to get her to move it every which way.  I think we do this sort of testing a couple ways.  I would have her push in a particular direction against my hand, my hand that’s the resistant.  And if there’s no effort, then I might have her – say, well, just hold your foot in that position, and then I will push on her foot.  I would do it in different ways.  What I’m saying here is when I asked her to move it, there was no effort.  When I asked her to resist me, she contracted both the muscles that would resist and the opposing muscles at the same time, which is a typical pattern that one sees in individuals who are trying to appear weak when they’re not.


Dr. Sawyer was also asked to comment on the observation made by Dr. Lichter that “the patient demonstrates a slight breakaway weakness when the invertors and the evertors of the right foot are tested.”  He explained:  

It’s a pattern of resistance when testing muscle strength in which an individual initially gives a good effort and then suddenly relaxes.  It can be due to pain, in addition, in other words, due to movement it hurts, so they relax.  But it’s also a common finding in individuals who are trying to make their condition appear to be worse than it is in terms of weakness.


On September 30, 1999, Dr. Chandler
 diagnosed “RSD—CRPS type – II, right foot and possibly left second toe.”  He recommended an aggressive physical therapy program, trial medication regime of neurontin and hydrocodone, and placement of an epidural catheter.  Ultimately, Dr. Chandler testified, the catheterization was unsuccessful.  


In mid-November 1999, Dr. Chandler referred the employee to Larry Levine, M.D., a physiatrist, for an evaluation and physical therapy.  On examination, Dr. Levine found swelling, skin discoloration, and hair distribution changes indicative of RSD.  Dr. Levine attributed the employee’s hip pain to her altered gait to accommodate her painful foot.  Finally, he diagnosed depression.(Dr. Levine November 18, 1999 report).


The employee was evaluated, at the employer’s request, by neurosurgeon, Jose Ochoa, D. Sc., M.D., Ph.D., and neurologist and neuropsychopharmacologist, Lynn Adams-Bells, M.D., Ph.D., on February 14 & 15, 2000.  In addition to an examination, records review, and interview with the employee, they performed several diagnostic tests, to include:  thermography EMGs, NCVs, motor conduction studies, a quantitative sensory test, transcranial magnetic coil stimulation study, and a diagnostic placebo controlled phentolamine sympathetic block.  


Drs. Bell and Ochoa concluded the employee had findings consistent with a bilateral peripheral neuropathy which is unrelated to the industrial injury,
 and that she did not suffer from sympathetically maintained pain, RSD or CRPS.  Instead, they concluded the employee has a psuedoneuropathy related to a somatoform pain disorder, conversion disorder, or malingering.  Therefore, they recommended a psychiatric evaluation and a Minnesota Multiphasic Personality Inventory (MMPI) for further differential diagnosis of the employee’s psychiatric condition.
  Barring psychiatric treatment following an evaluation, Drs. Ochoa and Bell determined the employee was able to return to work and had suffered no permanent impairment from her injury.


Based on Drs. Ochoa and Bells’ report, the employer controverted the employee’s entire claim on March 22, 2000.  The employer specifically controverted treatment by Dr. Chandler after February 15, 2000.  


Dr. Bell testified by deposition on January 28, 2002.  Dr. Bell testified she is AMA Board certified in neurology, with a subspecialty in neuromuscular disease, from training under Dr. Ochoa’s tutelage at Good Samaritan Hospital in Oregon, where she currently practices.
  


Philosophically, Dr. Bell, like Dr. Ochoa as we later came to learn, does not think RSD exists as a disease, condition, or pathology per se.  She testified:

Patients [who] fit the [RSD] criteria can have any one of a number of underlying diagnoses that have been missed, and that’s frequently the case, in our experience.  In fact, the more you look, the more you find that RSD alone isn’t the diagnosis, and if you look at sort of the fourth criteria, if you have anything else, then you don’t have RSD.  So I would say that about most patients we’ve seen, since we’ve always found another diagnosis to explain the symptoms, you could say they don’t have RSD. . . [b]ut exclusion criteria is an identifiable major nerve lesion, and that’s one thing that we frequently find in patients that have been labeled RSD, or the existence of some other condition, anatomic, physiological, or psychological condition that would otherwise account for the degree of pain and dysfunction.


Testifying from a table supplied by Dr. Bedder,
 Dr. Bell explained the criteria for diagnosing RSD.  First, there must be “an initiating noxious event or immobilization; unilateral symptoms, symptoms confined to one limb; onset usually within a month . . . [and no] identifiable major nerve lesion, . . ., or the existence of some other condition; anatomic, physiological, or psychological, that would otherwise account for the degree of pain and dysfunction.”  Thus, explained Dr. Bell, the diagnosing physician should perform a “very thorough evaluation looking at all the other possible conditions that might explain those other symptoms.”


Dr. Bell described in meticulous detail the examination and testing procedures she and Dr. Ochoa performed to rule out an organic etiology for the employee’s symptoms.  She testified they evaluated the employee for a lumbar spine, dystrophy, nerve entrapment, musculo-skeletal, vascular, and livedo conditions.
  When testing the employee’s muscle strength, however, they found diffuse give-way weakness in “virtually all” of the muscle groups in the employee’s right lower extremity, which could be volitional or pain related.
  


Furthermore, the employee’s subjective sensory symptoms demonstrated a pattern inconsistent with a nerve root condition and dermatome distribution.  Dr. Bell testified that even in people with severe diabetes there is some response, and the employee had “none whatsoever.”  This, Dr. Bell concluded, indicates a psychogenic pathology, or a very rare spinal cord condition (“syrinx”)
  


Dr. Bell testified that the difference in temperature between the employee’s right and left foot was probably attributed to disuse or an altered gait, and not any condition related to sympathetic denervation.
  Sural sensory nerve, nerve conduction velocity (NCV), electromylographic (EMG), peripheral neural testing, and a “transcranial coil stimulation” studies also did not explain the employee’s subjective symptom profile of pain, diffuse weakness and hypersensitivy.
 


Dr. Bell testified that the diagnostic placebo controlled nerve block study did provide some insight regarding the employee’s symptoms.  She testified that the test is used to determine whether complaints of pain are caused by an “overactivity of the sympathetic nervous system, . . ..”
  First, a saline solution is administered; followed by an infusion of phenylephrine (which exaggerates the release of sympathetic nerve fibers); and finally phentolamine, a sympathetic blocking agent used in lumbar block procedures to reduce pain.
  Based on the placebo study and a post-block thermogram, Drs. Ochoa and Bell concluded the employee did not have sympathetically maintained pain because her subjective statements were contrary to the intended effects of the phenylephrine (which should have caused an increase in pain) and phentolamine (which should have caused a decrease in pain).
  For example, although the phenylephrine should have caused an increase in pain, the employee said it reduced the pain, and the phentolamine, which should have caused a decrease in pain, had no effect at all.  Dr. Bell testified, in summary, the employee is a placebo responder.


With regard to the narcotics prescribed at the time of the February 2000 EME, Dr. Bell testified the levels were excessive.  In February of 2000, the employee was receiving both Oxycontin and Oxycodone, prescribed by Dr. Chandler.  Dr. Bell said that either singularly is a “heavy dose” and definitely excessive when taken in combination.
  


Addressing their conclusions at the close of their February 2000 EME report, Dr. Bell testified:

[I]n her case also there were clear-cut sort of red flags, potential predisposing conditions, situations in her history, her background, that would predispose her to develop psychologically mediated, somatoform pain disorder or conversion disorder.  Also, just the amount of overlay, pain behavior, those also were key, and she was complaining of, and people were giving her medications for, depression.  So all of these were kind of red flags that this is someone who really needs a psychiatric evaluation, because it certainly could be explaining a lot of the findings, the give-away weakness, the diffuse sensitivity to touch.  It could explain her whole clinical profile.  So it would certainly need to be ruled in or ruled out.


With regard to the follow-up evaluation she and Dr. Ochoa performed in October 2001, Dr. Bell testified that their findings were essentially unchanged.  The employee exhibited the same non-organic symptoms in response to various tests.


However, Dr. Bell testified, there were three significant changes in the employee’s condition.  First, the employee had increased right calf atrophy.  Dr. Bell attributed the atrophy to disuse based on the employee’s decision to “wear the device (an orthopedic boot) which prevent[ed] plantar flexion of the foot [when] pushing off [while walking], essentially, with the ball of the foot when [walking]. . .[Y]ou see that pretty quickly when patients are placed in these devices, . . .”
 


Second, the employee complained that the intensity of her pain had increased.  Dr. Bell testified, consistent with Dr. Klecan, that the escalation in her use of narcotic medication was probably responsible for the employee’s perceived increase in pain.
   Finally, her symptoms had expanded to included her left lower extremity, which Dr. Bell testified is a classic somatoform conversion disorder, or a sign of malingering, because it can not be physiologically based.
  In summary:

Well, our opinions were, basically, as discussed earlier, that she didn’t have a disease of the sympathtic nervous system.  She didn’t have a nerve injury.  Her profile was most compatible with either a somatoform conversion disorder.  And again, one can’t rule out this being willfully controlled or malingered, but that we certainly felt there was a strong psychological, psychiatric component.


A somatoform or conversion disorder, Dr. Bell explained, is a “condition in which patients externalize their internal problems, whether it’s anxiety, depression, conflicts, . . .,into physical symptoms of the body, anything from pain to numbness to weakness.
  Therefore, Dr. Bell concurred with the employee’s treating psychologist, Dr. Rose, about attempting behavioral modification therapy prior to any invasive procedure, because there was a strong component of symptom magnification and narcotic overuse.
  Based on their October 2001 findings, Dr. Bell confirmed her belief the employee has remained unchanged since March 2000.  Specifically, the employee has been medically stable, able to work, in no further need of medical treatment (except psychological assistance) or retraining, and has suffered no identifiable permanent impermanent impairment.


On cross-examination,  Dr. Bell admitted she has never diagnosed a case of RSD in her clinical practice, and that she works extensively with Dr. Ochoa in assessing “RSD” patients.
  In most instances, Dr. Bell testified, she and Dr. Ochoa have usually found a somatoform disorder responsible for the symptoms presented.  Dr. Bell admitted, based on her review of the records, that the employee has not demonstrated such a disorder in the past, despite an ankle injury in the 1980s, and broken arms in the 1990s.
  However, Dr. Bell testified, behavior and symptoms associated with a somatoform disorder are not inconsistent with her prior injuries, because “frequently the behavior is maintained by certain secondary gain factors which aren’t necessarily always present under each circumstance.”


With regard to medical treatment, Dr. Bell testified that any short term relief obtained from the spinal blocks performed by Dr. Gleason was entirely from a placebo effect, and therefore not a reasonable form of the medical treatment.
  Second, the ongoing use of narcotic medication was entirely contraindicated, and may have actually aggravated her physiological condition.  Dr. Bell testified:  

Well, by nature of the fact that she’s been on them so long, she has developed a tolerance to them, an addiction to them, so it’s affected her physiologically . . .her body now requires those medications[;] [s]he can’t go without them[;] [t]here will be withdrawal [and pain] symptoms.
  


Nevertheless, Dr. Bell relied on Dr. Klecan’s report indicating the employee’s display of symptoms were probably “manufactured for secondary gain”
 but that any drug dependency would not preclude her from working.
 


Following the February 2000 EME, the employee was evaluated by Anthony Kirkpatrick, M.D.,
 on March 8, 2000
.  His “Consultation Report” of the same date states:

ASSESSMENT: 

1)  Bilateral reflex sympathetic dystrophy (complex regional pain syndrome type 1), with the right lower extremity being worse than the left lower extremity.  The diagnosis is based on multiple objective findings including asymmetrical changes with regards to color, temperature, swelling as well as allodynia.  I would rate physical impairment as being severe at the time of this evaluation.

2)  Chronic pain syndrome complicated by severe depression as well as anxiety.

RECOMMENDATIONS:  

1)  I believe this patient should be offered one to three right lumbar sympathetic blocks as soon as possible in order to rule out that sympathectomy is not a modality to be considered later in the course of treatment.

2)  The patient would benefit significantly from a series of one to three left lumbar sympathetic blocks as soon as possible.  . . . 


In response to an inquiry made by the employee’s attorney, Dr. Kirkpatrick stated that the employee’s injury was a substantial factor causing the employee’s bilateral RSD /CRPS.  (Dr. Kirkpatrick May 9, 2001 letter).  


On June 19, 2000, Dr. Levine reviewed a “1/2 inch stack of records which included the report written by Drs. Ochoa and Bell.  Dr. Levine then responded to several questions sponsored by the employee’s attorney.  After briefly summarizing the course of prior treatment, his report states, in part:  

Currently, she complains of ongoing leg pain bilaterally.  She reports, “I need something for the pain.”  She has previously used oxycodene, Roxicodone, Neurontin, and Wellbutrin.  She reports difficulty with thinking with the previous medications.  Since last seen she is no longer taking medications based on inability to afford them.
  

PHYSICAL EXAMINATION:

 . . .

When she takes off her shoes and socks, the right foot is significantly more mottled and erythematous than the left.  There appears to be some form of vascular instability.  Apparently this was well addressed by Dr. Ochoa, one of the nation’s leading experts on this phenomenon.

DISCUSSION:


What is your diagnosis of Ms. Nave’s right and left foot conditions?  

As stated before, I felt fairly comfortable with a diagnosis of complex regional pain syndrome.  This has been fully evaluated by Dr. Ochoa, and apparently she does not have this.

We still have the situation in that she had no foot problems prior to being hit by the bookcase.  Thus, I believe there is some relationship, although further evaluation by one of the experts might be a reasonable approach.  This certainly seems to be well beyond my level of expertise, and I would have to defer to Dr. Ochoa and other experts.


Does Ms. Nave require further treatment?  

Yes.  Apparently Dr. Ochoa has felt she may have some psychological issues contributing to her overall situation, such as a pseudoneuropathy or somatoform pain disorder.  Since she had no problems prior to being hit by the bookcase, I believe this should be further evaluated and treated.  I will leave this up to the expert related to psychiatric issues.  It is still possible that she has a pain generator site that is as of yet undiagnosed, or another issue that has not been diagnosed, in addition to those by Dr. Ochoa, but this is beyond my level of comfort.  I believe further evaluation by others is warranted.


Does Ms. Nave require psychiatric evaluation?  

Yes.


Does Ms. Nave require detoxification form her pain medications?  

She is currently not taking any so this is a moot point.


Is Ms. Nave’s condition medically stable under the Alaska definition?  

Yes, according to the current definition.


If medically stable, has Ms. Nave sustained a permanent partial impairment form her injury per AMA Guides, 4th edition?  

At this point a rating would be difficult.  She had trauma to both feet.  There is no particular joint deformity to account for her situation.  There is no gross arthritic-type issue to account for her condition.  Nonetheless, she does have an altered gait and I believe this is considered a ratable impairment based on her overall situation.

She had no problems prior to being hit . . .by the bookcase.. . .The question is whether she is volitionally setting this off.  The patient denies it, . . .I see nothing that would make me completely discount this.

Based on this fact, the closest rating I could render in relation to her overall situation would be alteration of gait pattern.  Again, she does not have significant hip, knee or ankle pathology to typically use the Guides in a straightforward fashion, but I believe the alteration in gait most appropriately assesses her situation. . . which represent 7% whole person impairment.


Can Ms. Nave return to work full time?  

I am unsure whether this would be possible.  I will leave this up to the psychiatrists and other experts regarding her current situation.  I believe she is capable of some form of work, although I am not sure what this is. . . . [However], She should avoid unprotected heights and rough, uneven surfaces.


Do you have any additional comments regarding this case?  

I am still somewhat perplexed regarding her overall situation.  Her examination is quite difficult.  She has fairly marked pain behavior with overall testing yet [she] can move in and out of the room.  I agree with Dr. Ochoa that her testing shows significant give-way weakness, which is not consistent with the overall exam.  Her strength testing would indicate that she would be unable to walk in and out of the exam room, yet she is capable of doing this.  Her remaining examination does show somewhat of an odd pattern with the sympathetic-type response and I will leave the overall opinion as to the cause to Dr. Ochoa.

. . . .

I do note that she continues to use tobacco products, and this should be curtailed based on her overall situation.  If she already has vascular compromise, she should not continue to poison her system in this fashion.

. . . .

Lastly, I feel that involvement in this case at this time is somewhat like trying to step on a moving freight train, and this caught me somewhat offguard.


In September 2000, the employee had an psychiatric evaluation by Eugene Klecan, M.D., at the employer’s request, which included MMPI testing.  Dr. Klecan testified at hearing and his findings are outlined below.


On June 20, 2001, the employee was referred by Dr. Kirkpatrick to Brad Johnson, M.D., a vascular surgeon at the University of South Florida College of Medicine.  Dr. Johnson’s report states, in relevant part:

She reported to me that her blocks had improved her pain from a 10 prior to 8 post in the right lower extremity and 10 prior to 5 post on the left.  This remains for two to three hours on each side.

I discussed with her at length the indications and results of lower extremity sympathectomy along with the complications.  It appears that she has reached a Stage 2 of RSD given that she has developed decreased range of motion of her right lower extremity and does have blanching and erythema of bilateral lower feet.

Of note also, while she does not have palpable pedal pulses, she does have triphasic singles which would suggest that her lower extremity arterial supply is normal.

She wishes to think about surgery and will decide in the next couple of months.


Dr. Chandler referred the employee to psychologist Michael Rose, Ph.D.  In his initial report dated September 27, 2001, Dr. Rose diagnosed Dysthymic Disorder (DSM-IV 300.4), a type of chronic depression, and a pain disorder associated with both a psychological and general medical condition.  He recommended a cognitive-behavioral approach to pain management, including biofeedback.  


In his January 14, 2002 letter to the employee’s attorney, Dr. Rose explained in greater narrative detail his findings and recommendations following testing performed the month before.  

There appears to be a strong psychological component to her physical and somatic difficulties in that 10 significant levels of depression are present, and she tends to convert these symptoms and other stressful emotions into somatic complaints.  While there are indications of depression, there is also evidence of symptom magnification.  She appears to be “somatizing” stress such that worry, anxiety and disappointment are being converted into somatic problems and complaints.  This is not to say that her problems are purely psychogenic, but there is a strong psychological component to her problems.


Relying on the February 2000 and October 2001 reports by Drs. Ochoa and Bell, and the September 2000 report by Dr. Keclan, the employer again controverted all benefits.  (October 31, 2001 Controvertion).  The controversion states, in its entirety:

Per the 2/13/01 (sic) and 10/1/01 EME reports of Dr. Ochoa, the employee reached medical stability of 2/15/00; no permanent impairment has resulted; the employee can return to her job at time of injury without restriction; no further medical treatment is required for the injury of 4/13/99, and the invasive procedures and use of narcotic medications were not and are not reasonable, necessary or within the realm of acceptable medical options for the 4/13/99 injury.  Per the 9/11/00 report of Dr. Klecan, the employee is malingering.  Regarding the alleged 7/28/01 back injury, per Dr. Ochoa, the claim was picked up by Cambridge and the employee was paid benefits; the LIER [Last Injurious Exposure Rule] applies.
  Further, per Dr. Ochoa, the alleged give-way weakness of the right leg is not due to the 4/19/99 injury; the employee may have suffered a minor back strain, which should have resolved within a few days or weeks, but there is no objective evidence of any ongoing problems or disability; the employee is medically stable from what might have been a minor muscular strain of the back; further treatment is not reasonable or necessary.


On November 5, 2001, Dr. Chandler wrote Dr. Levine.
  His letter states:

I saw Ms. Nave today, who you have reviewed in the past.  I would appreciate it if you could review her chart again.  She continues to deteriorate and is being run around by the insurance company and Dr. Ochoa, with a diagnosis of complex regional pain syndrome being nonexistent.

Her right leg is now severely in the throes of the secondary and tertiary stages of CRPS, and she now has migratory disease into her left extremity.  She has been denied the diagnosis by Dr. Ochoa.  I think we will be going to court in February 2002 and hopefully we will be able to get something done to get Dr. Ochoa eliminated from the independent medical evaluations done in the State of Alaska at that time.  I have written letters and spoken to lawyers about it I would appreciate your input at this time.  If you would like to see her again, I will refer her for reevaluation, since you were one of the founding physicians who evaluated her, as this has been ongoing.


Dr. Levine’s December 5, 2001 letter to Dr. Chandler states, in part:  

I agree that much of her presentation seems to be that of complex regional pain syndrome.  . . I have had several patients [evaluated by] Dr. Ochoa and in each case there has been complete report that it is a somatoform disorder, and there has yet to be a diagnosis of complex regional pain syndrome.  Some of these cases, I believe, were fairly classic for complex regional pain syndrome and he was the only one saying it was not such problem.

I think there may be an overestimation in the amount of complex regional pain syndrome by certain physicians; however I do not believe this is the case in Ms. Nave’s situation.

Her findings were fairly classic on my evaluation as well as some of the other information.  I cannot fully comment on all of Dr. Ochoa’s findings, but I think having her see one of the other experts on this might be reasonable and not just someone who is going to stamp out a report that says she does not have any problems.

Testimony and Evidence Offered by the Employee at Hearing

John Carlson.  John Carlson, the employee’s brother-in-law, was scheduled to testify.  He accompanied her to the October 2001 EME with Drs. Ochoa and Bell and the psychiatric evaluation by Dr. Klecan.  He then wrote an unflattering investigative report about his observations during the process, particularly Dr. Ochoa’s conduct.  


The employer objected to the introduction of the report, and Mr. Carlson’s testimony.  Because the report, and his testimony, was in the nature of rebuttal, we decided to defer any decision on the matter until after Dr. Ochoa testified and had been cross-examined.  In the interim we heard the employee’s testimony regarding her perceptions of the EMEs, which to a large extent, mirrored the observations made by Mr. Carlson in his report.


At the prehearing conference on January 31, 2002, the parties were advised they each were allotted three hours to present their respective cases.  At the conclusion of Dr. Ochoa’s testimony, the employee’s time had run.  We accepted Mr. Carlson’s report into evidence, over the employer’s objection, in substitution of his testimony.  We consider it solely for the purpose of determining the weight we should attribute to Dr. Ochoa’s hearing testimony, Dr. Bell’s deposition testimony, and the February 2000 and October 2001 EME reports they authored.


Having reviewed Mr. Carlson’s report, and considered the employee’s and Dr. Ochoa’s testimony relating to it, we find there was an antipathy between the employee, Mr. Carlson (who is not medically trained) and Drs. Bell and Ochoa during the EME process.  


We are very aware that the nature of this system is adversarial.  Moreover, and quite obviously, Dr. Ochoa and the employee’s treating physician, Dr. Chandler have significant philosophical differences.  However, this system, and the differences of opinion regarding the interpretation of evidence, do not automatically translate into a blanket determination that either party, their representatives, and or witnesses, would intentionally deceive each other or the Board.  Therefore, we conclude Mr. Carlson’s report has little to no effect on the weight we attribute to the opinions expressed by Drs. Ochoa and Bell.


Tammy Nave.  The employee testified on her own behalf.  She has been married for 27 years and has two adult children.  The employee acknowledged she suffered chronic sexual abuse in childhood(from the age of 5 and 15 years old) by her father.
  


In the 80’s, she testified, she “fractured” her ankle while working at Zales, a jewelry store.
  In 1996, she broke her left arm, and in 1997 her broke her right arm in non-industrial accidents.  As a young child, she testified, she fell out of a tree while her brother was “teaching her how to fly,” resulting in a crushed elbow.  More recently, while her “husband was gone” she broke her nose when she hit it on a bathroom cabinet after falling asleep on the toilet.  Finally, the employee had a hysterectomy.  In each case, she testified, she recovered quickly and without difficulty. 


On April 13, 1999, while moving an entertainment center with a co-worker, the cabinet fell on both her feet, predominantly on the right.  There was immediate swelling and pain.  She self-treated by keeping her feet elevated and soaking them in hot water.  A week later, she sought attention with Garth Reid, PA-C.  The clinic prescribed crutches and altnernating hot/cold foot baths.  


The employee testified she was referred to podiatrist Dr. Coyne who prescribed a TENS unit and physical therapy.  Later, as indicated above, she underwent lumbar spinal blocks by Dr. Gleason.  Before seeing Dr. Gleason, the employee testified her feet were “purple” “ice blocks.”  Further, the hair on her feet had become dark and course.  Her toenails became “rivited” and she was walking on the heel and side of her right foot.  


The employee described the efficacy of Dr. Gleason’s course of treatment as follows.  The first block provided an hour of relief, warming her feet and reducing the pain to an imperceptible level.  The second block turned her feet “cherry red” and she enjoyed three pain free hours of relief.  The remaining blocks provided no change in her condition, or relief from pain.  The employee was then referred to Dr. Chandler in late September 1999, and his course of treatment is outlined above and below.  Dr. Chandler prescribed the orthotic boot she usually wears.  


When the spinal blocks failed to provide more than temporary relief, the employee testified she began researching her condition on the Internet.  Eventually, she found the names of two RSD experts in Florida, including Dr. Kirkpatrick, and asked Dr. Chandler to refer her out for an evaluation. 


The employee was currently seeing Dr. Rose for biofeedback therapy.  According to the employee, Dr. Rose assures her “its not all in [her] head” because she has both physical findings and psychological conditions.  The employee testified the MMPI administered by Dr. Rose took in excess of two hours, while the MMPI during Dr. Klecan’s evaluation lasted only about 30 minutes.  


The employee testified she returned to work for the employer last year, part-time, working two days on / two days off, four hours per day.  She continued working until she fell, when her right leg gave-out, and hurt her back.  Her claim was accepted by the employer’s new carrier, Cambridge.  


Currently, the employee described her symptoms as pain so severe it interferes with sleep.  She can sleep only two to three hours a night, and can not be with her husband.  Her left leg is also bothering her. 


On inquiry from the Board regarding her ability to understand the proceedings at the hearing, given the level of narcotic medication being taken, the employee testified she quit taking her medications “cold turkey” two days prior to the hearing, so she would be clear headed.  On further inquiry from the Board, she denied experiencing (and we failed to observe) any discomfort normally associated with drug addiction withdrawal.  


The employee testified that she asked Dr. Chandler to help prepare for hearing after Dr. Kirkpatrick “lost it” during his deposition.  On inquiry from the Board, the employee said the deposition “was ugly.”  Dr. Chandler arranged to have Dr. Bedder review her records and author the January 2002 report above.  The employee testified she met with Dr. Bedder for a “few minutes” but that he did not examine her.

 
The employee attended the February 2000 EME unaccompanied.  The first day was spent testing and talking.  The second day, involved administration of the above described placebo spinal block testing.  The employee said the first block (saline) had no effect, the second only made her sick, and the third had no effect on her symptoms.


At the conclusion of the two day evaluation, the employee said she was very disappointed when Dr. Ochoa, an alleged “expert” in RSD, told her RSD does not exist.  Therefore, when she was asked to return for a follow-up EME with Drs. Ochoa and Bell and the psychological evaluation with Dr. Klecan, she insisted her brother-in-law accompany her.  The employee expressed frustration about the EME process, and also felt the evaluation report by Dr. Klecan was inconsistent with her recollection of the interview they had.  In summary, the employee was “mad” about the conclusions expressed by the EME physician’s in their reports, because they discount her symptoms.


At the close of the employee’s testimony, the Board asked to see her foot.  We observed a nicely manicured foot which looked normal in color, and did not appear to be swollen.  With the Board’s permission Dr. Ochoa asked the employee to wiggle her toes and flex her foot.  The employee declined these requests, and also a request to touch her foot, asserting pain.  


As she replaced her sock and boot, we noticed she was physically capable of both wiggling her toes and flexing her foot.  We also observed her walk slowly, and with some apparent difficulty, from the witness table.


Leon Chandler, M.D.  Dr. Chandler graduated from Indiana University School of Medicine in 1967.  He is an anesthesiologist specializing in pain management.  He is not Board certified.  Dr. Chandler founded AA Pain Clinic.  


Dr. Chandler analogized RSD / CRPS to a computer system which is out of whack.  Nerve blocks perform the function of rebooting the body’s nervous system.  If nerve blocks are successful, the nervous system will be placed back in balance.  The symptoms of RSD / CRPS include a burning pain, cold extremities, skin discoloration, osteoporsis, and enhanced emotional problems.  In a worst case scenario, the patient may loose the affected limb.  Additionally, because the pain is so extreme, the patient often suffers from sleep deprivation, which may lead to insanity, and suicide.  


Based on his initial evaluation in September 1999, Dr. Chandler said he diagnosed the employee’s condition as classic RSD / CRPS Type II, meaning the injury was directly to the nerve in her foot.  He prescribed physical therapy with Dr. Levine, and attempted placement of an epidural catheter which proved unsuccessful because follow-up care was difficult given that the employee lives in Soldotna.  Finally, Dr. Chandler prescribed a trial of Nuerontin (later replaced with Gabatrol) and hydrocodone.  


At hearing, Dr. Chandler testified that he and his colleagues have “done everything possible,” except implanting a spinal stimulator for which they have been unable to obtain authorization from the private carrier which insures the employee.  Additionally, Dr. Chandler said it is standard protocol to evaluate a patient prior to implanting a spinal stimulator to determine whether it is reasonable to proceed.  Dr. Rose’s evaluation warned against proceeding with an invasive treatment modality until her psychological issues are in remission.  For this reason and the employee’s allergy to metal, Dr. Chandler thought it was unlikely he would proceed with the stimulator implantation.


Throughout his testimony, Dr. Chandler expressed his fundamental dislike of Dr. Ochoa personally.  Moreover, Dr. Chandler testified about his philosophical disagreement with Dr. Ochoa about the existence of RSD / CRPS.  Dr. Chandler testified that the blind placebo tests Drs. Ochoa and Bell performed have no current credibility, and that the procedure has been outdated since the 1960s.  Finally, Dr. Chandler believes that Dr. Ochoa has unfairly labeled some of his patients as malingerers or psychotics, when these people are actually suffering real pain.  In his practice, Dr. Chandler testified, he warns his patients they will probably be in pain for the remainder of their lives, and they have to accept this.  Philosophically, Dr. Chandler tells his patients that they must come to “peace with pain” and therefore, the labels which Dr. Ochoa places on RSD sufferers only undermines their ability to cope.  Dr. Chandler said the same thing happens when pharmacists and co-workers chastise his patients and question the validity of their pain complaints. 

Testimony and Evidence Offered by the Employer at Hearing

Jose Ochoa, M.D.  Dr. Ochoa testified at hearing.  Although the Board long ago accepted Dr. Ochoa as a “world-renowned expert in neurology who has extensively researched RSD,”
 we reiterate his qualifications herein.  Dr. Ochoa was born, raised, and educated in Chile.  He graduated from medical school in 1961.  Dr. Ochoa speaks four languages.  


In 1966, he joined the faculty at the London Institute of Neurology (LIN).  In 1970, he received a doctorate degree in Human Nerve Pathology.  


He left the LIN in 1974 to become a professor of Neurology at Dartmouth Medical School in the United States.  In addition to his teaching responsibilities, he also performed clinical work and maintained a patient practice.  In 1980, he went on sabbatical to Sweden to study and research “abnormal touch” responses generated by the human brain.  The University of London bestowed a Doctor of Science degree (D.Sc.) on Dr. Ochoa in 1983 for his contributions to the field of neurology.  


Dr. Ochoa briefly taught at the University of Wisconsin in Madison, before moving to Portland, Oregon where he accepted a research position at Good Samaritan Hospital (GSH), where he continues his work today.   During his time at GSH, he received research grants from the National Institute of Health to study irritable nerve receptor syndromes, RSD, pain relief from placebos, and psuedo-nueropathies.(pain which is psychologically generated).  


At hearing, Dr. Ochoa gave a slide presentation to show the importance of differentially diagnosing patients who have been told they have RSD.  His presentation consisted of five people.  All were diagnosed as having RSD.  All had sympathetic blocks.  Three underwent sympathectomies.  None were cured.  All had escalating symptoms.  


Of the three who had sympathectomies, Dr. Ochoa diagnosed the physiological source of the pain.  Unfortunately, in all three, the sympathectomies caused different pain.  The most glaring example was an Alaska workers’ compensation case which involved a simple knee injury when a torn meniscus was not differentially diagnosed before the sympathectomy was performed.  Although the surgery eradicated the knee pain, it simulataneously resulted in excruciating and intractable right testicular and femoral pain.


The fourth and fifth patients were differentially diagnosed with psychogenic disorders.  Both were put through a battery of tests similar those described by Dr. Bell in her deposition.  


The fourth patient suffered an ankle injury while dancing.  Her objective symptoms and pain continued to increase.  At the time of the evaluation, there was a 5 degree centigrade difference between her right and left foot.  Additionally, a bone scan was abnormal.  Ultimately, these objective symptoms were explained to be from disuse.


Based on these symptoms, however, the fourth patient had been diagnosed with RSD, even though Dr. Ochoa’s tests showed no organic damage to her nerves, brain, or muscles.  Because she had a positive placebo effect, however, Dr. Ochoa concluded that her brain was probably misinforming her about the sensory perceptions she should have.  Dr. Ochoa suspected an unconscious somatoform (conversion) disorder.  He recommended psychiatric treatment.  Within three months, the patient was completely healed.


The fifth patient, also an Alaska workers’ compensation claimant, had injured his left hand.  Surveillance, however, showed that the symptoms relied on by his physicians to diagnose RSD, were intentionally self-inflicted, such as wearing a ligature on his wrist prior to the examination, to cool his hand.  


Thus, Dr. Ochoa concluded, psychogenic disorders may either be unconscious (such a conversion disorder) or intentional (malingering).  In all cases which have been RSD diagnosed, Dr. Ochoa testified that a differential diagnosis is important to avoid unnecessary, and sometimes dangerous invasive procedures.


In the employee’s case, Dr. Ochoa testified the employee has a bona fide peripheral nueropathy of unknown etiology which is worse in her left foot than the right.  Additionally, Dr. Ochoa testified that she suffers from a psuedoneuropathy based on her “display of phenomena” which are explicitly inconsistent.  For example, the employee says she can not voluntarily move her ankle, but when walking she dorsiflexes.  
By self report, the employee claimed no sensory differentiation to warm and cold immersion testing, yet she complained of extraordinary pain.  Dr. Ocha testified that the limbic and sensory brain do not operate in this manner.  Finally, rather than improving, by the second evaluation her symptom were worse and had metastasized to the left leg, despite normal knee reflexes,


With regard to Mr. Carlson’s report, Dr. Ochoa said his perception of the events is misplaced.  For example, when Dr. Bell and he discussed their findings with the employee they were surprised by her reaction.  “The good news,” Dr. Ochoa paraphrased at hearing, “is that you don’t have an incurable condition of sympathetically maintained pain.  Therefore, you can stop the nerve blocks and narcotics.”  Dr. Ochoa testified that he would have never told the employee she was “crazy” or that it was in her head.  However, he probably did give her some articles he had written about the limbic system, PET scans, and biofeedback therapies which would help warm her feet.  


With regard to placebo testing, Dr. Ochoa testified that according to his understanding blind placebo testing is the “gold-standard.”  Without determining whether a patient is a placebo responder, the person may undergo an unnecessary sympathectomy surgery and be harmed.


With regard to concept of pain generally, Dr. Ochoa testified that the natural course is to have pain from a single incident or trauma disappear gradually with time.  Pain, he explained, can not persist forever because pain receptors “fatigue.”  Therefore, when pain expands, he testified, it usually arises from unconscious somatization or is being intentionally, but falsely, claimed.  Sometimes, Dr. Ochoa testified, malingering evolves into somatization because the person begins to believe their own lies.  For example, what starts as intentional disuse becomes habit, and the body part actually begins to atrophy or show other observable signs of disuse. 


Finally, Dr. Ochoa testified that the employee’s testimony that she quit taking her narcotic medication just two days before the hearing, but was suffering no withdrawal symptoms, “unbelievable.”  Instead Dr. Ochoa testified, such symptoms would be “escalating.”


Eugen Klecan, M.D.  Dr. Klecan testified he was a general practitioner and emergency room physician before he completed a four year residency in psychiatry at long term mental hospital in Texas during the late 1970’s.  He is Board certified in psychiatry.  Thereafter, Dr. Klecan privately practiced psychiatry until 1996, when he obtained certification in forensic psychiatry.  Dr. Klecan testified he has never met, or worked with Dr. Ochoa in the past.  


Dr. Klecan said he conducted his evaluation of the employee in the same manner he does all evaluations.  First, he performs an extensive interview to obtain a subjective history, and then reviews the medical records for comparison.  A review of medical records is “crucial” because the person may be unaware of some condition, s/he may not remember an event, or may simply not want the doctor know.  Also, a records review is critical to making an accurate differential diagnosis.


In his private practice, as well as in his work a forensic psychiatrist, he has evaluated people who have been diagnosed with intractable pain syndromes.  The truth is often difficult to determine because as a doctor, he can not know with certainty whether the person is experiencing pain or just expressing pain.  Therefore, he reviews records to investigate the person’s ability to remember and disclose medical events in their life.  He also questions the various motivations a person might have to determine whether they have an unconscious somatiform disorder or are intentionally malingering.


In the employee’s case, her migrating and expanding symptoms are classical for both conversion disorders and malingering.  Therefore, to differentiate, more investigation is required.  With the employee, Dr. Klecan said, he was also struck by the animosity she has for Dr. Ochoa as compared to the reverence she has for Dr. Chandler.  Dr. Klecan said this is typical pattern in people who “castigate” those physicians who do not support their quest for continued disability in order to receive money, or narcotics.  For example, both Dr. Chandler and Dr. Ochoa have told her she can change the temperature of her foot and its color through bio-feedback.  Yet, only Dr. Ochoa was criticized for saying the ability to perform this is in her head.  


Another example is the praise she has for Dr. Chandler who has not helped her get better, and who presents a scenario of life long pain, potential loss of her limb, and insanity, while Dr. Ochoa’s diagnosis could ultimately rid her of her pain and need for narcotics.  Thus, Dr. Klecan testified, the employee’s statements indicate she is making judgements about treatment that are not driven by a desire to improve her health, but instead to allow her continued deterioration.  Therefore, Dr. Klecan testified, the forensic psychiatrist must ask what benefit is the person hoping to obtain through continued poor health.  In the employee’s case it may be a combination of factors. 


The “sad, horrific, reality” is that the employee was probably the victim of intentional violence as a child, and that this is probably responsible for the secondary diagnosis of conversion disorder.  Dr. Klecan said it is “very common” for children who have been abused to develop pain syndromes in adulthood.  However, Dr. Klecan testified that this alone would not account for the employee’s resistance to treatment recommendations by Dr. Ochoa and her “voluntary participation” in behaviors and statements which are blatantly false, even on the day of the hearing.  In any event, Dr. Klecan testified that the April 1999 injury was not a substantial factor in causing or aggravating any underlying somatization disorder from which she may also suffer.


Dr. Klecan testified about the employee’s claimed inability to wiggle her toes and flex her foot at Dr. Ochoa’s request, only to observe these very activities as she rebooted and walked across the hearing room.  Dr. Klecan also testified that the employee’s claim that she quit taking narcotics just two days before the hearing without withdrawal symptoms (sweating profusely, extreme agitation, shakiness, diarrhea) is “medically impossible.”  Therefore, the employee was either continuing to take the narcotics
 prescribed, and was lying about having quit, or she not been taking the narcotics for an extended period of time.  


If the first scenario is the truth, then she also suffers from a narcotics addition.  This condition, Dr. Klecan testified, would not prevent her from returning to work, and can easily be cured, by gradual weaning, without placement in a rehabilitation facility.  Dr. Klecan said that if her addiction is not dealt with first, physical treatment modalities will have no effect.  To do that, Dr. Klecan explained, is to ask the person to give up something they need chemically.  Thus addiction blocks treatment, because fixing the pain equates to the loss of narcotics.


If the second scenario is the truth, then the employee is not addicted at all, but is claiming pain to obtain the drugs prescribed, and then giving them away.  Up until the employee’s hearing testimony, Dr. Klecan thought the employee was primarily malingering to obtain money and narcotics for her own addiction.  


In closing, the Board asked Dr. Klecan about the timing of the employee’s condition now as opposed to when she had the work-related ankle sprain.  Dr. Klecan thought the difference may have been in the treating physician’s approach.  Many of the same complaints of pain were made in the aftermath of the ankle sprain, including a reluctance by the employee to return to work.  Her physician, however, would not support her position and told her to go back to work.  In this case, Dr. Chandler has supported the employee’s claim that she is in such terrible pain, she can no longer function.

On February 5, 2002, the Board heard the employee’s claim for benefits (Nave II) in Anchorage, Alaska.  Attorney Joseph Kalamarides represented the employee.  Attorney Shelby Nuenke-Davison represented the employer.  The Board closed the record the next day after receiving the employee’s supplemental affidavit of attorney fees and costs.  



On September 17, 2002 the Board issued Final Decision and Order No. 02-0187 (“Decision”).  The Board concluded in that Decision that, based on a preponderance of the evidence, specifically from the testimony provided by Dr. Ochoa, Dr. Bell Dr. Klecan, and Dr. Sawyer, that the employee is not disabled; is and has been medically stable from the April 13, 1999 injury since February 15, 2001; has suffered no permanent impairment, and does not require retraining.  Accordingly, we ordered the employee’s claims denied and dismissed. 


Hearing Officer Rhonda L. Reinhold, the designated Chairperson for the February 5, 2002 Hearing left employment of the Division of Workers Compensation after issuance of the September 17, 2002 Decision and Order.


Employee timely filed a Petition for Reconsideration of the Decision and on October 7, 2002.  The same Board members as issued the September 17, 2002 Decision and Order (John Abshire and Marc Stemp), sitting with Hearing Officer Darryl Jacquot as Designated Chairman issued AWCB Decision No. 02-0204 granting reconsideration only on the issue of whether the employee is entitled to any PPI or vocational reemployment benefits.  The decision in Nave II was affirmed in all other respects.  

 
At the February 4, 2002 PreHearing Conference parties agreed to limit reconsideration to whether the employee is entitled to any award of PPI and attorney’s fees and costs.  Parties stipulated to a hearing on the written record and submitted written briefs. 


Hearing Officer David Arthur Donley was assigned this matter as Designated Chair and Board members John Abshire and Marc Stemp continue to serve as the Board members in this matter.  Hearing Officer Donley’s  review of the record included listening to the recordings of the February 5, 2002 hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The presumption of compensability under AS 23.20.120 applies to the question of causation, continuing disability,
 continuing medical care,
 especially during the first two years following the injury,
 degree of impairment, and the need for retraining.
  However, in order to enjoy the presumption, the employee must first establish a preliminary link between the condition/disability, need for medical treatment, or retraining and the employment.  We find this is a medically complex case
 which requires a physician’s opinion to attach the presumption. Wolfer v. Veco, 693 P.2d 865 (Alaska 1985); Gibbs v. Parker Drilling International, AWCB Decision No. 02-0002 (January 7, 2002 at 8).  


We find the employee has attached the presumption she suffers RSD / CRPS as a result of the April 13, 1999 injury with the opinions expressed by Dr. Coyne (a podiatrist), Dr. Gleason (an anestheiologist), Dr. Levine (a physiatrist), Drs. Kirkpatrick, Chandler and Bedder (pain specialtists).  We find that with the June 19, 2000 “Evaluation” of Dr. Lenine the employee has attached the presumption for her claim for permanent partial impairment under AS 23.30.


Once the link is established, it is the employer’s burden to overcome the presumption by presenting substantial evidence that the condition is not work related, or that continued medical care or retraining are unneeded.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  The rebuttal evidence proffered can either provide an alternative (non-work) explanation for the condition, or the evidence can affirmatively exclude the work as a cause of the disability, and need for the medical treatment, or retraining.  Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 922 (Alaska 1991) and Adamson v. University of Alaska, 819 P.2d 886 (Alaska 1991).  Occasionally, the testimony of a witness provides both.  Letasky v. Air Van Lines, AWCB Decision No. 02-0150 (August 6, 2001).


In any event, we find, based on the opinions of Drs. Lichtner, Sawyer, Ochoa, Bell, and Klecan, the employer has offered substantial affirmative evidence the employee is medically stable, has no impairment and does not need retraining.  Based on the opinions expressed by these same physicians, we find the employer has presented substantial affirmative evidence the employee suffered only a temporary condition (swelling and bruising), as a result of the April 13, 1999 injury; that such condition has resolved; and that the condition did not evolve into organic RSD / CRPS or result in PPI.  


We further find, based on Dr. Klecan’s testimony and report, that the employer has also presented substantial evidence which offers an alternative explanation for the employee’s complaints.  Dr. Klecan testified the employee is most probably malingering.  However, he also thought the employee may secondarily be suffering from a conversion disorder arising from the violence and sexual abuse she sustained as a child and teenager.  Finally, Dr. Klecan testified that the employee may be continuing to suffer “pain” to psychologically justify her addiction to narcotics, if in fact she is really using the medications prescribed by Dr. Chandler, and not giving them to someone else.  Dr. Rose’s evaluation corroborates all of Dr. Klecan’s opinions, except malingering because he believes the employee is simultaneously suffering from a “general medical condition” which would provide an some organic basis to support for her otherwise psychogenic condition. 


If the presumption is rebutted, the employee must then prove all the elements of the claim, on a more probable than basis, by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, we do not find it necessary to resolve the philosophical dispute between Dr. Chandler and Dr. Ochoa.  Medical science is ever finding new methods for diagnosing and treating disease.  Therefore, we do not find that RSD / CRPS does not exist as a condition per se.  We do find, however, that Dr. Ochoa’s approach to a condition diagnosed as RSD or CRPS is correct.  Extensive diagnostic testing should always be conducted in order to differentially diagnose the symptom complex so often labeled as RSD / CRPS.  As Dr. Ochoa testified, a condition diagnosed as RSD / CRPS may in fact have a very identifiable physical cause which, when properly treated, resolves the problem entirely. 


The  PPI rating the employee is relying on is the “Evaluation” dated June 19, 2000, given by Dr. Levine.  This rating is dependent on the Employee’s subjective complaints.  Within the June 19, 2000 Evaluation when asked:

“6.  If medically stable, has Ms. Nave sustained a permanent partial impairment from her injury per AMA Guides 4th edition?”

Dr. Levine notes: 

“At this point a rating would be difficult.  She had trauma to both feet.  There is no particular joint deformity to account for her situation.  There is no gross arthritic-type issue to account for her condition.  Nonetheless, she does have an altered gait and I believe this is considered a ratable impairment based on her overall situation.  

She had no problems prior to being hit on bilateral feet by the bookcase and then developed this problem.  There have consistently been issues noted in her feet, and this has been noted by Dr. Ochoa.  The question is whether she is volitionally setting this off.  The patient denies it, and I must respect her input in this matter.  She describes pain secondary to the injury, and I see nothing that would make me completely discount this. 

Based on this fact, the closest rating I could render in relation to her overall situation would be for alteration in gait pattern.  Again, she does not have significant hip, knee or alteration in gait most appropriately assesses her situation.

As per table 36, page 76, she would have mild severity issues, including antalgic limp which represents 7% whole person impairment.”


Additionally, Dr. Levine conceded that the causes of the employee’s condition were beyond his area of expertise and he would defer to Dr. Ochoa and other experts.

“1.  What is your diagnosis of Ms. Nave’s right and left foot conditions?  As stated before, I felt fairly comfortable with a diagnosis of complex regional pain syndrome.  This has been fully evaluated by Dr. Ochoa and apparently she does not have this.

We still have the situation in that she had no foot problems prior to being hit by the bookcase.  Thus, I believe there is some relationship, although further evaluation by one of the experts might be a reasonable approach.  This certainly seems to be well beyond my level of expertise, and I would have to defer to Dr. Ochoa and other experts.”

(See  the June 19, 2000 Evaluation.) 


Dr. Levine’s 7% impairment evaluation is in conflict with the section of the AMA Guidelines he utilized to reach that evaluation.  The AMA Guides to the Evaluation of Permanent Impairment Fourth Edition Chapter 3.2b “Gait Derangement” Page 3/76 Table 36 states:

“Antalgic limp with shortened stance phase and documented moderate to advanced arthiritic changes of hip, knee or ankle”

Dr. Levine noted in his the June 19, 2000 Evaluation “There is no gross arthritic-type issue to account for her condition.”  Chapter 3.2 further states:

“Section 3.2b does not apply to abnormalities based only on subjective factors such as pain or sudden giving way. . .” (Page 3/75)

but Dr. Levine acknowledges his evaluation is based on subjective factors:

“Again, she does not have significant hip, knee or ankle pathology to typically use the Guides in a straightforward fashion . . .”

Accordingly we find the preponderance of evidence weighs against Dr. Levine’s evaluation and in favor of a finding of no PPI.


Nevertheless, we agree with Dr. Levine that the employee may have an as yet unidentified physical problem which is responsible for her complaints of pain, in addition to any psychological conditions from which the employee obviously suffers.  Therefore, we find that while Drs. Ochoa and Bell performed an extensive evaluation, they may have, based on the current limitations of medical science, been unable to determine a physical cause for the employee’s problems.  However, law requires the employee to prove, on a more probable than not basis, that her condition is either physically manufactured from the injury sustained on April 13, 1999, or that the injury caused or aggravated her underlying psychological condition, or both, by a preponderance of the evidence.  We find the employee has not sustained her burden of proof.


Sadly, as Dr. Klecan testified, the employee probably suffers from a psychological condition caused by the abuse she suffered in childhood.  Nevertheless, as Dr. Klecan testified, the April 13, 1999 industrial accident did not cause this condition to surface in the form of a conversion disorder, or aggravate it.  Instead, we concur with Dr. Klecan’s diagnosis of malingering for secondary gain.


We arrive at this conclusion based on our finding that the employee is not credible.  AS 23.30.122.  Despite the employee’s claim she recovered without incident following her work-related ankle “fracture” (which was in fact only a sprain), we find her course of recovery was inordinately extended.  Yet, the employee had non-eventful recoveries from true fractures in her foot, nose, and each arm, all of which were not work-related.  Thus, we find that the employee’s recovery in work-related accidents are suspect for malingering. 


Additionally, we find based on the medical evidence, that the employee’s break-way weakness on strength testing is entirely inconsistent with her ability to walk.  This position is further corroborated by Dr. Sawyer’s findings.
  Further, her claims that even the slightest touch to her foot causes pain, to be inconsistent with her ability to wear the orthopedic boot, which the Drs. Ochoa and Bell attribute to her atrophied calf muscles.  Moreover, based on the observations of the two Board members at the February 5, 2002 hearing, we find the employee tried to convince the Board of her disability on even the smallest scale.  For example, when Board members asked the employee to show the Board her foot, the Board members did not see any discoloration or swelling.  Then when she was asked by Dr. Ochoa to merely wiggle her toes and flex her foot she refused, ostensibly because of pain, and yet was quite capable of both maneuvers when distracted.


Finally, the most compelling evidence about the employee’s efforts at deception involved her response to the Board’s inquiries about her narcotic use at the hearing.  Although none of us are medically trained, the two Board members present at the February 5, 2002 hearing have in the past witnessed injured workers attempt to testify under the influence of narcotic medication.  Based on  those two Board member’s observations of the employee’s demeanor at the hearing, they were surprised by the very articulate manner in which she responded to questions from her attorney, opposing counsel, and the Board, given the relatively high doses of Oxycodone and Methadone she was prescribed.  Therefore, the two Board members present at the February 5, 2003 hearing do not believe she could quit “cold turkey” just two days before the hearing and not experience obvious symptoms of withdrawal. 


Thus, the Board is left with the very same observations made by Drs. Ochoa and Klecan.  The employee was either continuing to take the narcotics prescribed, and therefore she lied to the Board about having quit “cold turkey” just two days earlier; or she has been filling her prescriptions but not taking them for some extended period of time. 


Consequently, we find the employee is not credible and is more probably than not malingering for the purpose of obtaining the narcotic medication prescribed by Dr. Chandler.  Given the reliance the employee’s treating physician’s have placed on the employee’s subjective complaints; which we have now found are not credible, we accordingly give less weight to their opinions.  We find medical treatments (performed or recommended) after the March 2001 controversion are not reasonable, necessary or within the realm of accepted medical options.  We again conclude, based on a preponderance of the evidence, specifically from the testimony provided by Dr. Ochoa, Dr. Bell Dr. Klecan, and Dr. Sawyer, that the employee is not disabled; is and has been medically stable from the April 13, 1999 injury since February 15, 2001; has suffered no permanent impairment, and does not require retraining.  Accordingly, the Board again orders the employee’s claims denied and dismissed. 


Because the employee was not successful in obtaining any benefits through the February 5, 2002 hearing on the compensability of her claim or through the April 3, 2003 hearing on the written record, attorney fees or legal costs are not appropriate under AS23.30.145(b).


ORDER

The employee’s claim for PPI benefits is denied and dismissed.



Dated at Anchorage, Alaska this 2nd day of May 2003.





ALASKA WORKERS' COMPENSATION BOARD





__________________________________________                                




David Arthur Donley, Designated Chairperson





__________________________________________                                




John A. Abshire, Board Member





__________________________________________                                  




Marc Stemp, Board Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TAMMY D. NAVE employee / applicant v. K-MART #3623, employer; INSURANCE CO OF STATE PA, insurer / defendants; Case Nos. 199908210; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of May 2003.








Robin Burns, Clerk
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�At the February 4, 2002 PreHearing Conference parties agreed to limit reconsideration to whether the employee is entitled to any award of PPI and attorney’s fees and costs and not dispute the denial of reemployment benefits.


� Nave I was AWCB Decision No.  02-0007 where the joinder of AWCB Cases Numbers 199908210 and 200118798 was denied.


   





� RSD is, and will in this decision be, used synonymously with Chronic Regional Pain Syndrome (CRPS). 


� Dr. Sawyer dep. at 4.


� Id., at 38.


� Id., at 24.  In their report, Drs. Lichter and Sawyer recommended a multi-disciplinary pain management evaluation.


� Id., at 22-23.


� Id., at 27.  Dr. Sawyer did not have a complete copy of Dr. Chandler’s records at the time of the deposition.


� Id., at 25.


� Id., at 28.


� Id., at 4.  “The extremity is swollen, blue, cold, and visual. . ..They can’t put pressure on it or walk on it.”


� Id., at 6 and 8.


� Id., at 11.


� Id., at 17.


� Id., at 9.


� Id., at 10-11. “That’s basically inconsistent with the idea that she is physically incapable of moving her toes.


� Id., at 14.


� Id., at 32-33.


� Id., at 15.


� Id., at 11-13 and 19.


� Id., at 18.


� Id., at 35-36.


� Id., at 37.


� Dr. Chandler testified in person at hearing.  His testimony is summarized separately below.


�  Medical records indicate the employee has smoked her entire adult life and has been advised to quit given her condition.


� Eugene Klecan, M.D., a psychiatrist, evaluated the employee at the employer’s request on September 11, 2000.  Donna Wicher, Ph.D., a psychologist, administered the MMPI-II test on which Dr. Klecan relied in formulating his opinions.  Dr. Klecan testified at hearing and his opinions are set forth separately below.  


� Drs. Ochoa and Bell reevaluated the employee on October 1 & 2, 2001.  The reevaluation included a review of medical records generated subsequent to their initial evaluation, including Dr. Klecan’s psychiatric evaluation.


� Dr. Bell January 28, 2002 dep. at 3. Dr. Bell testified she has no financial investment in the outcome of this claim; she works on a salary and was not paid to perform the EME. Id., at 55.


� Id., at 4-5.


� Marshall Bedder, M.D., practices with Dr. Chandler.  He performed a records review at Dr. Chandler’s request, without an examination of the employee, just before the hearing.  (Dr. Bedder letter dated January 15, 2002:  Ex. 1 Employee’s Hearing Brief.)  We allowed the report into the record over the employer’s objection because we found the experts called to testify had an opportunity to review and comment on it.  Nevertheless, we give it very little weight, as it was accomplished at the eleventh hour apparently for litigation purposes, after Dr. Kirkpatrick “lost it” during his deposition, according to the employee’s testimony.


� Id., at 5.


� Id., at 8-9 and 13-14.


� Id., at 10.


� Id., at 11-12 and 16.


� Id., at 12 and 14-15.


� Id., at 18-21.


� Id., at 21.  Dr. Chandler testified at hearing that such diagnostic procedure is antiquated.


� Id., at 22-23


� Id., at 24-25.


� Id., at 31-32.


� Id., at 33.  Dr. Bell thought she might also have a mild peripheral nerve injury unrelated to her injury arising from a systemic problem such as diabetes, alcohol abuse, or a vitamin deficiency.


� Id., at 38.


� Id., at 42.


� Id., at 43.


� Id., at 45.


� Id., at 55-56.


� Id., at 47.  But for the employee’s allergy to metal, Dr. Chandler proposed implantation of a spinal stimulator; and on referral from Dr. Kirkpatrick, vascular surgeon, Brad Johnson, M..D. recommended a sympathectomy.


� Id., at 47-48.


� Id., at 49-53. 


� Id., at 56-57.


� Id., 57-58.  In any event, Dr. Bell testified the employee’s psychiatric condition (whether it is intentional malingering, an unconscious conversion disorder, or both) is not work related.  Id., at 71-72. 


� Id., at 64. 


� Id., at 65.


� “Attention, narcotic medications, relief from other responsibilities.”  Id., at 72.


� Id., at 71-72


�  Dr. Chandler testified at hearing that he referred the employee to Dr. Kirkpatrick so she could visit him for an evaluation while she was in Florida on other business.


� Dr. Kirkpatrick’s deposition was taken, but not transcribed.  


� We note the employee has apparently been receiving some health insurance coverage for her claim through her husband’s corporately sponsored health plan.  (April 7, 2000 letter to Phillips Claims Office).  Furthermore, the September 27 and November 7, 2001 reports by Dr. Rose (the employee’s treating psychologist) indicate the employee continues to use Oxycodone, Methadone, Soma, Effexor and Nuertinon or Gabatrol.  Finally, at hearing, the employee testified she quit using the narcotic medications just two days before.


�  Cambridge was temporarily joined in the claim. 


� Had Dr. Levine been called to testify at hearing, the Board would have questioned him about his state of mind regarding the intimidating nature of Dr. Chandler’s correspondence.  Specifically, was Dr. Levine concerned about his own professional standing in the Anchorage medical community if he either refused to respond, or responded in a manner Dr. Chandler felt was inappropriate?  We raise this concern based on our perception that Dr. Levine appears to have retreated from the position he took 18 months earlier in response to the very level, non-confrontational, and reasoned questions posed by the employee’s attorney.


� Additionally, Dr. Klecan testified the employee was probably also the victim of intentionally inflicted violence based on his review of records and diagnostics showing multiple fractures about which the employee seemed unaware.  On questioning from the Board, the employee denied she has ever been the victim of domestic violence.





� Medical records indicate the injury was actually a sprain for which she had a surgical repair.  Her course of recovery was about two years in duration.


� Rexwinkel, supra., at 5.


� Narcotics, Dr. Klecan testified, “train the brain” to experience pain even when there is no physical insult to the body.  Dr. Klecan concurs with Dr. Rose.  The employee should be weaned from further narcotic use.


� Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986).


� Municipality of Anchorage v. Carter, 818P.2d 661 (Alaska 1991).


� Weidner & Assc. v. Hibdon, 989P.2d 727 (Alaska 1999).


� Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991).


� Rexwinkel v. State of Alaska, AWCB Decision No. 96-0448 (November 22, 1996).


� See, supra. herein, at 5-6.
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