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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	TRACEY L. HYDER,  

                                                  Employee, 

                                                            Applicant,

                                                   v. 

JAYNE S. FORTSON, M.D.,

                                                  Employer,

                                                   and 

STATE FARM FIRE & CASUALTY 

COMPANY,

                                                  Insurer,

                                                            Defendants.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200301411
      AWCB Decision No. 04-0053  

       Filed with AWCB Anchorage, Alaska 

       On March 2, 2004



On February 25, 2004, in Anchorage, Alaska, we heard the parties’ dispute regarding 

which physician should perform the Second Independent Medical Evaluation (SIME ) which was previously agreed to by the parties.  Attorney Chancy Croft represented the employee.  Attorney Trena L. Heikes represented the employer.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.


ISSUE

Who will perform the employee’s SIME?


SUMMARY OF THE EVIDENCE

The employee worked for the employer, a physician, as a certified medical assistant.  The physician is a paraplegic dermatologist.  On February 10, 2003, the employee was injured when the employer ran over the third digit of the employee’s right hand with the employer’s wheelchair.
  The accident occurred when the employee was down on her hands and knees inspecting numbers on a tank in the employer’s office.  The employee continued to work for the remainder of the day but was then seen for medical care by Don Smith, a physician assistant at the Wasilla Medical Clinic.  He diagnosed a contusion and recommended elevation and Ibuprofen.
   X-rays did not show a fracture.  Review of the employee’s condition one week later showed continued swelling.  A bone scan or MRI
was recommended if the condition persisted.
  


The employee then consulted with Linda I. Glick, OTR/L, CHT at Alaska Hand Rehabilitation in Anchorage at the recommendation of Ross Brudenell, M.D.  Her Initial Evaluation was performed  March 6, 2003.  She found “significant hand pain that limits active flexion of all digits except the thumb” and other symptoms including “chilling and blanching of the right hand,” “paresthesias and numbness in the fingers,” variable mild edema of the fingers and hand” and “impaired sensation of the ulnar three fingers with diminished protective sensation of the volar tip of the middle finger…”
 Ms. Glick recommended treatment 2-3 times a week for 4-6 weeks.

From the time of the injury through treatment by Ms. Glick, the employee wore various types of splints to address her finger and wrist conditions.  Dr. Brudenell prescribed Neurotin and steroidal anti-inflammatories for the employee.


Dr. Brudenell also referred the employee to Leon Chandler, Jr., M.D., of the A.A. Pain Clinic in Anchorage. Dr. Chandler performed stellate ganglion blocks and prescribed a self- administered physical therapy program.
  Dr. Chandler also diagnosed “right hand CRPS.”
 Between March 14, 2003 and June 9, 2003, Dr. Chandler performed a series of cervical epidural blocks to attempt to relieve the employee’s condition.  


On March 31, 2003, the employee was seen by Michael G. McNamera, M.D. after being referred by Dr. Brudenell.  He diagnosed “right hand early regional pain syndrome, very focal with primary of the long finger involved from a crush injury” and  “…early stenosing tenosynovitis at 2nd, 3rd, 4th and 5th…”
 Dr. McNamera recommended that the employee continue therapy, desensitization and continue with pain care provided by Dr. Chandler.  He also ordered a MRI to rule out tendon injury.
  The MRI was negative.


On April 7, 2003, the employee was seen by Timothy Baldwin, M.D., an associate of the A.A. Pain Clinic.
  He reviewed her medical history and performed a physical exam.  He diagnosed, among other things: 

Complex regional pain syndrome of the right hand with the lateral four fingers currently involved with pain extending up through the right hand and sometimes into the right arm and shoulder.  The patient has had a good response to stellate ganglion blocks, but the pain is returning and it has not, up to now, completely interrupted the cycle.

He went on to recommend a repeat stellate ganglion block or another series with a possible temporary spinal cord stimulator if the blocks were unsuccessful in alleviating her condition.
 


On April 24, 2003, Dr. Baldwin again saw the employee and noted that she continued to experience “…constant right hand cramping, burning and stabbing pain” which was “stinging and prickly also.”  He noted that her “right hand CRPS is progressing” and was now “…pretty much involving the entire hand.”  He also recommended a stimulator.


On April 29, 2003, Dr. McNamera saw the employee again and noted improvement in her index and small finger.  However, he was concerned that she had developed a neuroma which might require resectioning.
  The employee was seen by Dr. Baldwin May 12, 2003.  He  noted  “constant right hand pain that is stabbing, burning and throbbing.”

He recommended another series of stellate ganglion blocks and possible surgery.
  Dr. McNamera saw the employee on May 13, 2003 and gave her right long finger and forefinger and dorsal radial hand additional injections.
 On May 15, 2003, the employee asked Linda Glick whether CRPS could spread as she was noticing problems with her left hand.
  


The employee continued her treatment with her providers but with little improvement.  On June 2, 2003, Dr. Baldwin reduced her work week.  The employee was now complaining of problems with her right and left hand and with swelling in both lower extremities and increasing difficulties functioning at work due to CRPS.
  An MRI of the cervical spine performed June 5, 2003 showed “mild cervical spondylosis and minimal disc protrusions at several levels but without evidence of nerve root compromise and central canal stenosis.”
  On June 11, 2003, the employee was taken off work by Dr. Chandler’s clinic.
  On June 12, 2003, the employee was again seen by Dr. McNamera who recommended neuroma excision of the long finger radial digital nerve and ulnar digital nerve with possible seuronerve graft.


Because the employee had extensive treatment with little improvement, the employer scheduled an evaluation by neurologist Lynne Bell on June 27, 2003.  Dr. Bell evaluated the employee and reviewed her medical history.  She also performed a physical examination.  She concluded that the employee’s right index finger crush type injury had resolved, that the employee suffered from a somatoform pain disorder with probable conversation symptomatology and found no evidence of CRPS.  She specifically recommended against additional treatment through invasive means and recommended psychiatrically based treatment.  Dr. Bell did not consider the treatment provided to the employee to be reasonable and necessary and rejected the proposal to implant a cervical stimulator.  She opined that the employee could return to work if her psychiatric issues were addressed.  She found no permanent partial impairment.


The employer subsequently controverted all surgery for the employee on July 15, 2003 based on Dr. Bell’s report.
  However, the employee did subsequently undergo temporary implantation and removal of a nerve stimulator.
  She also had surgery for neuroma removal.
  In subsequent months, the employee was seen at the employer’s request by several more physicians, including Dr. Klecan and Dr. Ochoa, who rendered opinions challenging the appropriateness of a diagnosis of CRPS for the employee.


At the prehearing conference held February 3, 2004, the parties were in agreement regarding the need for a SIME.  However, they disagree as to selection of the SIME physician.
  The matter was set for hearing on February 25, 2004.


At the hearing, the employer argued that as there is a physician on the Board’s approved list who is impartial and has not treated the employee in the past and is knowledgeable about CRPS, the Board is not required to select another physician with expertise in CRPS.  The employee maintains that there are two doctors who have expertise in CRPS, Dr. Levine of Anchorage and Dr. Pitzer of Englewood, Colorado.  As one of the doctors (Dr. Levine) who has expertise in CRPS is not available due to a conflict of interest in this case, the Board should select another physician with expertise in CRPS so that the Board can make a choice between experts with knowledge about CRPS.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The parties have stipulated to an SIME in this case because there are a number of medical disputes.  We find that the opinions of the employee’s treating physicians including those of Dr. Chandler, Dr. Baldwin and Dr. McNamera are in disagreement with the opinions of the employer’s doctors including Dr. Ochoa, Dr. Bell and Dr. Klecan  regarding the causation and the reasonableness and necessity of medical treatment regarding the employee’s CRPS and her right hand and other related conditions.  We agree with the parties that the disputes are significant and an SIME would assist the Board in resolving the issues.  We will therefore exercise our discretion under AS 23.30.095(k) to order an SIME on the disputed issues.  AS 23.30.095(k) provides, in pertinent part:

          
In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

While the parties have stipulated to an SIME in this case, they do not agree as to who should perform the SIME.  The Board’s list of doctors with expertise in CRPS includes two physicians, Larry Levine, M.D. a physiatrist practicing in Anchorage and  Neil Pitzer, M.D.,

a physiatrist in Englewood, Colorado.  We find that the prehearing conference chair at the February 3, 2004 prehearing did not designate a physician to conduct the SIME but set the matter for hearing.  Therefore, we do not review the prehearing conference chair’s decision under the abuse of discretion standard.  Instead, we find that the parties have two doctors to choose from in evaluating the employee’s claim of CRPS.   Dr. Levine has been disqualified due to a conflict of interest.  That leaves Dr. Pitzer.  We find that he is unbiased and fully qualified to evaluate CRPS and to perform the SIME.  According to our records, he has not treated the employee.  We choose Dr. Pitzer, pending his acceptance, to perform the SIME, provided no subsequent conflicts are discovered.  We further find that the provisions which allow selection of another physician to perform the SIME under 8 AAC 45.092(f) are not triggered in this case as there is an impartial physician with the specialty, qualifications and experience to examine the employee, i.e. Dr. Pitzer.
  We direct our Board designee, Workers’ Compensation Officer Joireen Cohen, to arrange the SIME with the parties in accord with 8 AAC 45.092(h).


ORDER

1. An SIME shall be conducted by Dr. Pitzer regarding the employee’s hand, right upper extremity and CRPS conditions and the reasonableness and necessity of continued medical treatment.


2.  The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h) as follows: 


A. All filings regarding the SIME shall be directed to Workers’ Compensation Officer Joireen Cohen’s attention.  Each party may submit up to five questions within 20 days from the date of this decision.  These questions may be used in the letter to the SIME physician.  The questions should relate to the issues currently in dispute under AS 23.30.095(k), listed in number 1 above.


If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page, and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to include these issues. 


B.  The employer shall prepare two copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  This must be done within 20 days from the date of this decision.  



C.  The employee shall review the binders.  If the binders are complete, the employee shall file the binders with the Board within 30 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with the Board, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with the Board.  The employee shall serve the employer and file the binders within 30 days from the date of this decision.


D.  If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the Board, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with the Board within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the Board, within seven days after receipt. 


E.  The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer within 30 days from the date of this decision.  The employer shall review the list for completeness.  The employer shall file the list with the Board within 40 days from the date of this decision.


F.  Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s offices about the examination, neither party shall contact the SIME physician, the physician’s offices, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the Board. 


G.  If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Joireen Cohen.



Dated at Anchorage, Alaska this 2nd day of  March, 2004.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rosemary Foster, Designated Chair







______________________________                                






S. T. Hagedorn, Member
RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

              I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TRACEY L. HYDER, employee / applicant v. JAYNE S. FORTSON, M.D., employer, STATE FARM FIRE & CASUALTY CO., insurer / defendants; Case No. 200301411; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of March, 2004.

                             
_________________________________

                                                                                     Shirley A. De Bose, Clerk
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