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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ROBERT J. VAUGHN, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ENVIRONMENTAL HEALTH SCIENCES ALASKA, INC.,

                                                  Employer,

                                                   and 

AIG CLAIM SERVICES,

                                          Carrier/Adjuster,

                                                            Defendants.
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	DECISION AND ORDER

AWCB Case No.  200026927
AWCB Decision No.  04-0130

Filed with AWCB Anchorage, Alaska

June 4,  2004


On May 13 and 14, 2004, in Anchorage, Alaska, the Alaska Workers' Compensation Board ("Board") heard the employee’s claim for additional benefits.  Attorney William Erwin represented the employee, Robert J. Vaughn.  Attorney Shelby Davison represented the employer and its insurer (“the employer”).  The record closed on May 14, 2004.
ISSUES

1. Was the employee injured in the course and scope of employment?

2. Is the employee entitled to Permanent Total Disability (“PTD”) benefits from September 26, 2001 and continuing?

3. Is the employee entitled to medical costs and benefits from October 5, 2001 and continuing?

4. Is the employee entitled to interest on benefits due and not paid?

5. Is the employee entitled to attorney’s fees and costs?


SUMMARY OF THE EVIDENCE


The employee worked for the employer from January 4, 1999 until August 31, 2001, as an AutoCad Operator/Building Inspector.  In December 2000, while driving his personal vehicle on company business, the employee was involved in an accident when another vehicle lost control on the ice and slid into employee’s car.
  The employee struck the left side of his head and left shoulder.
  The employee was seen at the emergency room with complaints of numbness around the left side of the face where he hit the window, as well as stiffness in his neck.
  The employee was able to return to work.  However, the employee’s condition gradually spiraled out of control: he suffered complaints of dizziness, vision problems, vertigo and excruciating pain.  He was referred to David D. Beal, M.D., who saw him on July 19, 2001.  Dr. Beal diagnosed a possible perilymphatic fistula, delayed, and a possible central vestibular processing problem, delayed, secondary to his on-the-job car accident.
  On August 31, 2001, William Fell, M.D., performed a fistula surgery.  After the surgery, the employee began treating with Dr. Chandler for pain.  There are significant disputes regarding the employee’s medical condition, need for treatment and ability to work

A.
Prior Medical History

In October 1983, the employee was admitted to the hospital on two separate occasions for seizure activity.  The first admission was in Missouri on October 22, 1987, where Richard Breeden, M.D., treated the employee.
  The History of Present Illness section of Dr. Breeden’s report stated:

This is a 22 yr old white male with a history of closed head injury in August of 1983.
  The patient had been evaluated and treated by Dr. Gary Myers in St. Louis, Missouri.  Diagnosis was post-traumatic syndrome, secondary to the above head injury.

At the time of Dr. Breeden’s initial neurological examination, the employee was completely within normal limits as were all admitting lab data and x-rays.  The employee was diagnosed with seizure disorder, left focal motor pattern with secondary generalization and his status post closed head injury in August of 1983 was mild cerebral concussion and suspected right frontal injury.
  Discharge medications were Dilantin and Tylenol #3.  The second admission was on October 26, 1983, following recurrent episodes of suspected seizures.
  The History of Present Illness on this occasion stated: 

This 22-year old white male who had been recently discharged after hospitalization for evaluation for focal motor seizures.  The patient had been treated with Dilantin and developed recurrent symptoms, therapeutic anticonvulsant levels.  The patient’s symptoms were felt to be atypical for seizure disorder and he was admitted for re-evaluation and treatment.

Again, Dr. Breeden treated the employee.  At the time of admission, vital signs, general physical examination and complete neurological examination were all within normal limits.
  Treatment during this admission included tapering and discontinuing Dilantin.  This resulted in no change in frequency of symptoms.
  The employee was then given normal saline injections at the time of onset of symptoms and in each case symptoms were completely aborted.
  Dr. Breeden noted pseudo seizures as an impression and a psychiatry consult as a course of action.
  During the course of hospitalization, the frequency of symptoms improved after discussion of the probable etiology.  Discharge medications were Elavil and Traxene for anxiety or headache.
  The final diagnosis was hyperventilation syndrome, status post closed head injury with mild post concussion syndrome manifested by headaches and dizziness.
  


Alan P.K. Wild, M.D., of ENT Associates evaluated the employee on June 19, 1997.  The employee went to Dr. Wild with a complaint primarily of right-sided otalgia since May 1997.
  Dr. Wild noted that the employee’s symptoms began gradually but finally produced such severe pain that he was seen in the Urgent Care Center and diagnosed with trigeminal neuralgia.
  Dr. Wild’s examination showed no particular abnormalities in the ears, nose and throat with the exception of some tender bilateral lymphadenopathy.
  An audiogram demonstrated hearing losses in both ears above 4,000 cps, an MRI scan of the brain was normal, the employee’s Tegretol level was 8.6, his T4 and TSH levels were normal, and the complete blood count done by Muhammad Ali, M.D., failed to show any abnormality.
  Dr. Wild was unable to suggest an explanation for the employee’s difficulties, but suggested that recurring cervical lymphadenitis that causes pain referable to the ears was possible.
  Dr. Wild stated he was uncertain of the trigeminal neuralgia diagnosis and recommended that the employee be referred to a neurologist.


Gary H. Myers, M.D., of Metropolitan Neurology, saw the employee for a neurological consultation on July 3, 1997 at the request of Dr. Ali.  The referral was made after the employee experienced a sudden onset of head pain on May 22, 1997, and subsequent itching in his ears.
  On May 31, 1997, the employee had increased pain in his right ear, was seen at an Urgent Care Center, and told no infection was found, although he had numerous complaints including being tired, having poor balance, poor coordination when reaching for objects, his hand-eye coordination was diminished and he had an unsteady gait. 
  Dr. Myers commented, “He was apparently diagnosed with trigeminal neuralgia.”
  The employee was treated by several physicians and due to a continuation of complaints, was seen by Dr. Wild for an ENT evaluation.  After discussion with Dr. Wild, Dr. Myers’ impression was not trigeminal neuralgia, but rather, possible herpes zoster infection of the seventh cranial nerve, known as Ramsey-Hunt Syndrome.
  


On September 29, 2000, William S. Roberts, M.D., reported to Michael Moser, M.D., that he identified a large gallstone in the employee’s gallbladder.
  
Dr. Moser referred the employee to Dr. Senta at Valley Surgical for gallbladder surgery.

B. History of December 27, 2000 Workers’ Compensation Injury and 


Medical Reports


On December 27, 2000, the employee was involved in a motor vehicle accident at approximately noon.  Michael Hall, M.D., treated the employee in the Providence Alaska Medical Center Emergency Room approximately two and a half hours after the accident.
  At the time of the accident, the employee was wearing his seat belt when a car slid and hit the employee’s vehicle on the driver’s side.
  The employee banged the left side of his face against the window.
  The employee went to the emergency room due to numbness around the left side of the face where he hit, as well as stiffness in the neck.
  Dr. Hall’s impression was facial contusion with localized numbness, probably secondary to blunt trauma, and mild cervical strain.
  The employee was prescribed Flexeril and Vicodin and advised that his tingling and numbness would resolve on its own, but, if not, he was to follow up at the Family Practice Clinic.


After the accident, the employee began experiencing dizziness and forgetfulness, which persisted.  He had gall bladder surgery in January 2001 and passed a kidney stone in February.  He testified he attributed his dizziness to these medical conditions.


On April 11, 2001, the employee treated with Meg Hills, ANP, for trouble with his right ear similar to an episode the employee experienced a few years back that was diagnosed as Ramsay-Hunt syndrome, a facial or cranial nerve expression of herpes zoster.
  The employee told Ms. Hills that the problem was only in his right ear, the one affected previously in 1997, he had no nausea or vomiting, he experienced ever so slight dizziness, slight concerns with his field of vision, and that his face was very painful and the ear was painful to touch.
  At this time the employee’s left ear was clear; the right ear showed erythema in the distal portion of the canal close to the tympanic membrane and closer to the outer ear there was a possible blister-like lesion on the ear canal; no herpes lesions were noted anywhere else on the upper thorax.
  The employee was prescribed an anti-viral medication since it was within 48 hours.
  The employee testified his right ear condition resolved shortly thereafter. 


In May 2001, the employee took a trip to Barrow, Alaska for work.  About nine days later he experienced disequilibria.  In June 5, 2001, the employee went to Kirk Moss, M.D., at the emergency room when, after talking on the phone and hanging up, the employee got violently dizzy and experienced nausea with movement.
  Dr. Moss diagnosed vertigo and suspected viral labyrinithitis.
  Dr. Moss prohibited work and driving until the issue was resolved.
 


On June 6, 2001, the employee saw Jordan Greer, D.O.  Dr. Greer identified the problem as vertigo and tinnitus, etiology uncertain, though the acute onset suggested benign positional vertigo; the middle ear appeared abnormal in the left ear.
  Dr. Greer suggested further evaluation with Andrew R. Pulliam, M.D., of otorhinolaryngology was warranted.


In the end of June 2001, the employee took another work trip to Barrow.  11 days later, while singing in church he collapsed because of disequilibria.  Dr. Pulliam examined the employee on July 5, 2001.  It was Dr. Pulliam’s impression that the employee was not making much progress and Dr. Pulliam had not identified any particular etiology for the employee’s dizziness.
  Dr. Pulliam suggested an evaluation with Dr. Beal for more diagnostic testing and treatment.


David D. Beal, M.D., conducted his initial evaluation of the employee on July 19, 2001.  Dr. Beal reported in his history of present illness:

Robert comes in today with complaints of dizziness.  He has been having significant problems with disequilibria without true vertigo, but disequilibrium to the point that he has total agitation of the vomit center leading to vomiting.  This has occurred on a couple of occasions.  He has been treated empirically with medicine, valium, and Phenergan, things of that nature which have abated the process but it doesn’t seem to have cured it.  He has had tinnitus in both ears secondary to acoustic trauma.  He gets some changes with this tinnitus at times but he can’t tell if it’s one ear or the other, or whether it’s related to this balance disturbance.  This balance disturbance is significant enough that he can’t carry out his occupation as a building inspector, so it has been a handicap.  He gives us a report that he had an automobile accident in January in which he bumped his head to a significant degree but did not have any onset of dizziness or balance problems after that, or hearing change.  However, this seems to have started in June, kind of abated, came back in July, and now seems to be sort of an ongoing problem.  Not at the intensity of the original episodes, but significant enough to make him unsure of his ability to carry out walking on high beams, etc., and then having good balance.  One of the jobs that this gentleman has requires him to fly a lot and he has had a lot of pressure changes in his ears and things of that nature over the past few months, but nothing that has precipitated a sharp one-to-one response attack deal.  So, we have a kind of problem with these ongoing things.


His impression was possible perilymphatic fistula in the left ear, delayed and possible central vestibular processing problem secondary to the accident, delayed.
  Based upon the initial evaluation, Dr. Beal conducted further diagnostic tests.  The findings of the Balance Master Test, conducted on July 27, 2001, revealed the employee was unable to do standing tests with his eyes closed; he failed on both of those with a comprehensive failure on all tests; on unilateral stance, he was unable to do well on his left side; on limits stability, problems were noted in reaction time, endpoint maximum excursion, and movement velocity; on rhythmic weight shift, the left to right control at high speeds was not right; sit to stand was within normal limits; walk across was normal; tandem walk was normal; step/quick turn time was normal; step up/over an eight-inch curb was normal; and forward lunge distance was normal.
  Dr. Beal interpreted the Balance Master Test.  His impression stated, “This is an abnormal balance master test showing some significant balance disturbances.”


The EquiTest Balance Platform, conducted on July 27, 2001, showed abnormalities in several test situations, indicating a vestibular defect.
  Dr. Beal interpreted the test results as indicating a peripheral vestibular lesion and possibly a central long-loop syndrome as well.
  Fistula testing was carried out on the EquiTest Balance Platform and the results of the test did not give a positive indication for a fistula in either the left or right ears.
  The employee also underwent an electromystagmography (“ENG”) test.  The test revealed a 42 per cent unilateral weakness in the left ear, which indicates a left peripheral lesion of significance.


In a letter dated August 1, 2001, written by Dr. Beal, he stated:

Robert Vaughn has a significant otologic vestibular problem that is going on, probably secondary to an accident that occurred last December.  This gives him significant disequilibrium and balance disturbances, and the possibility of a perilymphatic fistula.  Because of the perilymphatic fistula, he should be restricted to lifting anything over 20 pounds and should not fly in airplanes unless on an emergency basis.  Secondarily, the patient should be, basically, bound to the ground and not be climbing on ladders or anything which requires balance and equilibrium until this is corrected.

In Dr. Beal’s report dated August 1, 2001, he states

Robert comes in today to review balance testing.  He had an automobile accident on December 27, 2000 and, subsequently, sometime after that time, he started developing symptoms that brought him in here which are dizziness and disequilibrium to the point of agitation, nausea and vomiting, and significant tinnitus.  Audiometric studies show that he has bilateral hearing loss, a 25 degree level in the left ear and 20 degree level in the right ear, speech frequencies. . . .   

Based upon the results of the balance evaluation, Dr. Beal concluded there was a left lesion and he was suspicious that there was a left perilymphatic fistula with left hydrops.
  He recommended an exploration of the left ear with closure of the fistula areas, even though there was not an absolute positive test; he believed there was enough going on to suggest it, and at the same time, placement of a shunt for the hydrops.
  Dr. Beal noted the more complex problem of ongoing vestibular signs such as disequilibria.


Dr. Beal wrote a letter to the employer on August 10, 2001.  He stated that the employee was injured in an automobile accident in December 2000, and began having problems with his balance system in January and February 2001, that can be directly related to this injury.  Dr. Beal expressed his belief that the employee had a significant injury to his balance system that involved both the peripheral lesion, such as the perilymphatic fistula, and a significant hydrops in his left ear.
  Dr. Beal addressed the employee’s ability to work:

This gentleman has tried hard to stay in the workforce, but has not been able to, and was finally put down by this disease.  This should be recognized, and it should be certainly applied under the workman’s compensation operation from his employment.  Because of this fistula that this patient developed somewhat after his accident, he has had significant abnormalities of the balance system, which would preclude him from work on a daily basis.

Dr. Beal referred the employee to William Fell, M.D., for surgical correction of the ear defects.
  Dr. Beal stated that he was very suspicious that the employee had injured the balance system centrally, and indeed might need to have significant physical therapy to get that entirely straightened out.
  Dr. Beal expressed he was hopeful that with the surgical correction and physical therapy the employee would be returned back to the work force.


The employee returned to Dr. Pulliam on August 6, 2001, for follow-up.  Dr. Pulliam noted the results of Dr. Beal’s evaluation were that the employee had symptoms and testing suggestive of a left perilymph fistula and left-sided hydrops.


Dr. Fell included in the employee’s history that the employee suffered barotrauma to this left ear when he was flying back and forth between Barrow and Anchorage,
 and had somewhat of an upper respiratory tract infection leading to extreme difficulty equalizing the pressure in his left ear during airplane descent and, immediately after this, the employee began to note sensations of vertigo.
  Dr. Fell added:

He did describe true whirling environmental motion that persisted for a number of hours.  The patient also had some sensation of fullness in his left ear.  The patient then had some slight initial improvement.  He had had gallbladder surgery two months earlier and the family wasn’t sure whether or not it was related to that, so at that time, no further evaluation was done.  For several weeks he had chronic disequilibrium.  He is very active and his balance is apparently very important to his occupation.  He was having difficulty as a result of this.  However, he continued to see if it would get better on its own.  In the interim, he had a kidney stone and with the balance symptoms persisting, the family was concerned that perhaps the kidney stone and the problems associated with that were contributing to his balance disturbance problem.  However, he is now recovered from that and continues to be relatively incapacitated by his balance disturbance problem.


Dr. Fell noted the fistula test was not indicative of a fistula, but the history was the most important, and he had posturography and balance master tests, which did confirm definitive balance disturbance.
  Dr. Fell found the employee had the usual complaints of memory problems and concentration problems associated with incapacitating balance disturbance.
  Dr. Fell concluded the employee had been through an adequate observation time period to see if the balance disturbance would improve on its own.
  In Dr. Fell’s assessment and plan he states:

A 40-year-old male with a post barotrauma incapacitating balance disturbance.  Vestibular function tests support a problem with the left peripheral balance system.  The choleric weakness and positive ECOG certainly supports a diagnosis of endolymphatic hydrops.  Additionally, the history is certainly suspicious for a perilymphatic fistula because of the associated definitive history of barotraumas. . . . I think it is definitely appropriate to consider surgical evaluation to try and get him into a better situation so that he can get back into gainful employment. . . . Based on the ENG, I would agree with Dr. Beal that an endolymphatic sac shunt procedure should be considered, as well as oval window and round window grafting for the probable fistula in the left ear.  Otherwise, I think you have to offer this patient something because time alone has not helped him and we do have tests that clearly reveal a significant problem.


Dr. Fell decided to operate on the employee’s fistula.  His Operative Report dated August 31, 2001 stated that over the last eight months, the employee had been dealing with a post-traumatic incapacitating balance disturbance that was related to barotrauma and was a work related injury.
  Dr. Fell described the onset of the balance disturbance as follows:

The patient’s problems initially started after an airplane flight during an airplane descent.  The patient noted pressure and fullness in his left ear and immediately afterwards noted an incapacitating balance problem and vertigo.  He has been through eight months of observation and treatment, as well as diagnostic tests.  This has been primarily managed by Dr. Beal.  All of his evaluation has revealed evidence of a peripheral vestibular weakness on the left side with evidence of an elevated SP/AP ratio on his ECOG.  Additionally, history is certainly suggestive for a left perilymphatic fistula.  The patient has been through observation and medical therapy without benefit.  He has not noted improvement over the last several months.  He is unable to work at this time and thus has elected to pursue surgical intervention with the hope that it might provide some benefit.  The patient is aware that balance disturbance problems are extremely complex and that surgical intervention via the above named procedures is in no way a guarantee that his balance disturbance will be resolved.

Once involved in the surgical process, Dr. Fell noted there was clear fluid welled up around both the oval window and round window, but there was no possible way to confirm whether or not there was a fistula.
  Therefore, he proceeded with the grafting procedure with the hope that the employee’s balance disturbance would resolve.
  Both the preoperative and postoperative diagnoses were left endolymphatic hydrops/Meniere’s disease and left oval window and round window perilymphatic fistula.


The employee testified this surgery initially gave him relief.  However, on September 6, 2001, the employee was treated in the Valley Hospital Emergency Room for extreme vomiting.  Mark D. Lee, M.D., emergency room physician, found post-surgical vertigo, pain and nausea and ordered a follow-up with Dr. Fell.
  Dr. Lee’s final diagnosis was status post inner ear surgery, now having pain, nausea and vertigo.


During follow-up with Dr. Fell on September 6, 2001, the employee’s wife reported that the employee told her that something changed or popped in his ear the night before and after that occurred, the pressure in his ear was gone, but he began to get nauseated and started vomiting.


At the request of the employer, Charles A. Mangham Jr., M.D., reviewed the employee’s medical records and responded to questions posed by Wilton Adjustment Service, Inc. on September 4, 2001.  He did not examine the employee.  Dr. Mangham’s response does not indicate the records he reviewed to come to his conclusions.  Dr. Mangham provided the diagnoses of vestibular neuritis left side and noise induced hearing loss, right side.


Dr. Mangham stated that hydrops is the pathological condition that causes Meniere’s disease, and determined that the employee did not fit any published criteria for Meniere’s disease.
  Dr. Mangham found no objective evidence that the employee had an ear disorder that was related to any injury; found it unlikely that the employee had hearing loss related to head trauma; and opined the most likely cause of his high frequency loss on the right side was preferential noise exposure to his right side.
  


The employer asked, if there had been an injury, was the mechanism of the motor vehicle accident the type to cause such an injury or would it cause a perilymphatic fistula or imbalance problems.
  Dr. Mangham responded that, based upon animal models, there are two mechanisms of head injury that can effect hearing and balance function:  brain injury to the brain stem, cerebellum, and temporal lobes, and acoustic trauma from sound pressure of the head injury being transmitted through the skull base to the inner ear.  Further, based upon the animal models, Dr. Mangham stated there is no evidence that head injuries cause perilymphatic fistulas.


When discussing whether flying in a plane could cause injury to either ear, the symptoms the employee complained of, or a perilymphatic fistula, Dr. Mangham stated a cause of ear trauma is pressure change; a rapid decompression of cabin pressure could cause ear injury.
  Further, he stated that based upon animal studies, the most common pathological findings are inner ear bleeding which would be associated with loss of hearing and balance function in the involved ear, but that there is no evidence that barometric change can cause a perilymphatic fistula.


Dr. Mangham opined the cause of the employee’s imbalance difficulties was evidenced by the results of the ENG that showed a 42 per cent reduction in caloric responses on the left side, and the most likely cause of this loss of function is vestibular neuritis.
  Dr. Mangham stated that on a more probable than not basis, he did not think that the employee’s condition was related to the December 27, 2000 injury or the airplane trip to Barrow, and the most likely explanation was that the employee had an episode of vestibular neuritis, a selective viral inflammation of the vestibular nerve.
  He did not believe the surgery the employee had was necessary.
  In providing a prediction regarding when the employee would reach medical stability Dr. Mangham stated, based upon his experience with patients who have surgically lost their balance function as a result of removing balance nerve tumors, their balance continues to improve for up to 24 months after surgery, but patients compensate by six to twelve months after surgery.


In response to the question, “Will Mr. Vaughn be physically able to return to his job as a building inspector?  If so, when do you predict that will occur?” Dr. Mangham responded:

Assuming that Mr. Vaughn does not need to work at heights or in conditions where a loss of balance would cause injury to himself or others, he could likely resume his activity now.  If a loss of balance would risk himself or others, he may not ever be able to return to his present job.

Dr. Mangham opined that the employee did not suffer a permanent partial impairment as a result of either the injury of December 27, 2000 or from the airplane trips to Barrow.


After reviewing Dr. Mangham’s report, Dr. Beal wrote a letter to Delores Delacruz-Washington on October 16, 2001, in which he stated:

I received a copy of a report that was done by Dr. Mangham in Seattle.  Dr. Mangham contradicted everything that we thought about Robert Vaughn.  I question whether his judgment was completely unclouded due to a previous experience with him.  Dr. Mangham and myself are very knowledgeable surgeons.  I was required to testify for a patient against him in a malpractice case in the 1980’s, of which was successfully pursued by the plaintiff.  I believe that he has been significantly angry with me ever since.  I thought this might be of interest to you in this Vaughn matter, as I do not believe his findings are correct.


Dr. Beal rechecked the employee on November 1, 2001.  At that time Dr. Beal noted the employee had multiple problems.  Specifically, he stated:

He had some improvement after his initial surgery, which was a shunt and fistula test, then all of a sudden he began to have more tinnitus in the left ear and more pain in the left ear.  He had an onset of pain with surgery and has not been controlled since that time.  He has been on several drugs to try and control the pain, but it has been a significant problem.  About four days following surgery he developed significant nausea and vomiting with a bubble that went through his ear, and he has had the disequilibrium and nausea since then, which comes in waves.  The hearing may have gone down in that ear a bit and there is a little bit more tinnitus.

Upon examination, Dr. Beal found the tympanic membrane and the ear looked fine with no inflammation; the postauricular wound was well healed and looked good, and no other problems were noted.
  Dr. Beal suspected that several things were going on; pain control was an issue and a question of a reopened fistula was present.
  A fistula test was carried out on an EquiTest balance platform and, although the patient had symptoms of dizziness, there did not appear to be a left perilymphatic fistula -- it seemed to be well healed.


Dr. Beal referred the employee to Leon Chandler, M.D.  Dr. Chandler conducted an initial evaluation of the employee on December 19, 2001.
  During the evaluation, Dr. Chandler took a history of the present illness and performed a physical exam.  He noted in the history of present illness that the initial injury occurred on December 27, 2000 during a motor vehicle accident.  When the employee went to the emergency room, he was noted to have numbness in the left side of his face and in the distribution of the facial nerve and/or trigeminal nerve, including numbness of his tongue on the left side and the face that lasted about three days.
  Dr. Chandler noted that subsequently the employee became dizzy and had vertigo for which he went to see Dr. Beal and was diagnosed with a perilymphatic fistula for which the employee underwent surgery.
  Dr. Chandler further noted that after surgery for the perilymphatic fistula the employee’s condition improved, but the employee now has facial pain that was not present prior to the surgery.
  He stated, “His pain really started after the surgery was done with the tic douloureux.”
  


During the physical exam, Dr. Chandler observed the employee moved from the table with dizziness, had difficulty standing and quick movements caused him to lose his balance and he required holding on to things.
  The sensory exam showed decreased sensation to the left side of the face and left side of his tongue, and pain over the left ear and face with rotation of his neck to the left.
  The laboratory data, a DMX evaluation, showed a C5-6 translocation and dizziness with movement in a rotational fashion.
  


Based upon Dr. Chandler’s examination, his impressions were:  Neuropathic pain, left side of face, trigeminal neuralgia, vertigo, secondary to middle ear injury, post emdolymphatic shunt and cervicogenic translocation C5-6 secondary to primary injury in motor vehicle accident.
  Dr. Chandler’s recommendations were:  DMX and trial stimulator placement with dizziness lab study with trial in place for objective findings, and reevaluation when the employee was scheduled for surgery.
  Dr. Chandler’s prognosis was guarded.


The employee was referred to Thomas M. Gormley, ANP, for evaluation for competence to comply with the requirements of a neural stimulator to manage chronic pain.  In the January 18, 2002 psychiatric evaluation, Mr. Gormley noted the medications the employee was taking as Neurontin, Tegretol, and doses of hydrocodone plus Tylenol for breakthrough pain.
  Mr. Gormley included in the employee’s medical history the employee’s 1983 head injury and an endoscopic cholecystectomy in October 2000.
  Additionally, Mr. Gormley included the following:

He denies that he had any difficulties with maintaining his balance or with pain in the affected area (the distribution of the trigeminal nerve) until after it be a motor vehicle accident in question which occurred in December 2000.  Reports that after his recent ear surgery, he used his martial arts learned concentration and relaxation skills “too well,” and didn’t give much outward evidence of the pain and discomfort he was feeling so that he was released home “too soon” and his resulting trigeminal problem went unrecognized for some time afterwards.  Feels he can handle more pain than the average person due to his martial arts training.  Thinks that, other than under reporting his pain level, he took adequate care of himself afterwards, and received support from his spouse and family.


In reporting the employee’s vocational history, Mr. Gormley includes the following:

Since coming to Alaska he has been engaged primarily as an inspector of buildings for hazardous materials but finds that since the accident, and the dizziness, he can no longer do that job.


In the mental status portion of the report Mr. Gormley noted that the employee was able to complete the paperwork only with the help of his spouse because reading made the employee dizzy.
  Mr. Gormley noted the following:

He appears to be in a considerable physical discomfort and this is aggravated by laughing especially, which he does at times during the interview, and states that he enjoys it (the feelings of pleasure he gets from laughter and humor) so much that he is willing to tolerate the discomfort for awhile.  He establishes rapport easily and is pleasant and completely free of defensiveness in discussing his current situation or how it has affected his life.  His judgment appears to be intact and his insight appears good.  His concentration at times is impaired by the onset of an acute left facial pain, but he does not lose his train of thought and resumes the conversation with minimal intervention.


Mr. Gormley’s impression of Axis I through V was provided as follows:  Axis I: Adjustment Disorder with mixed features, mild; Axis II: No Diagnosis or Condition on Axis II; Axis III: Vertigo, Trigeminal Neuralgia; Axis IV: Physical problems, employment problems; Axis V: GAF 70 (Current).
  His opinion was that there appeared to be no psychiatric cautions or contraindications to the planned surgical procedure; the employee gave every indication of coping well with sudden, debilitating injury/illness; the employee had no historical instances of difficulties after surgery in the past; the employee had a thorough understanding of the pending procedure to implant a stimulator device, and gave a credible summary of possible outcomes, complications, and estimated the possible amount of pain reduction realistically.


On February 18, 2002, Dr. Chandler placed a trial C2 epidural stimulator over the thoracic vertebrae of the employee at approximately the T4-T5 area.  The purpose of the trial stimulator was to see if the anticipated response could be achieved.
  After placement of the trial stimulator, the employee was to go back to Dr. Beal’s lab for further testing.
  Once the trial stimulator was in place, stimulation occurred behind the left ear to the top of the head and portions of the left side of the face; excellent coverage for the first round of stimulation was felt to be present.
 


On February 25, 2002, Dr. Beal conducted the Balance Master Test one week after cervical stimulator placement.  With the stimulator, the employee’s results showed a perfectly normal balance master test with no significant abnormalities.
  That same day the cervical stimulator was removed.
  Without the stimulator, the Balance Master Test was conducted again on March 1, 2002.  The results of this test indicated significant degeneration of balance function after removal of implant.


John Godersky, M.D., of Anchorage Neurosurgical Associates, Inc., conducted an outpatient consultation of the employee on March 13, 2002.  Dr. Godersky obtained a history from the employee and his wife.  Dr. Godersky noted that according to the employee’s wife, the employee had experienced memory problems since the motor vehicle accident of 2000.  Dr. Godersky recorded the employee’s history after the accident as follows:

In June of 2001, he was on a plane trip to Barrow.  He developed acute vertigo.  This improved over four days.  He took a second flight about a month later and the vertigo recurred and has never subsequently abated.  He was seen by Dr. Pulliam and then Dr. Beal.  He underwent surgery for a perilymphatic fistula with placement of a shunt in August of 2001.  After awakening from this operation, he has experienced severe pain.  This begins in the region of his left ear and spreads out into his face on the left side.  He experiences numbness in the region of his nose and lips.  The pain also occurs in the back of his head and radiates up to the top of his head.  He has persistent problems with neck pain since his operation.  His vertiginous symptoms have persisted.  He fatigues easily.  Even fine motor movements in his hands tend to make him fatigue.


At the time of the outpatient consultation with Dr. Godersky, the employee was taking the following medications:  Neurontin, Tegretol, Kadian, Hydrocodone/Acetaminiphen for pain, Meclozine for dizziness and Prilosec for stomach upset.
  Dr. Godersky noted the cervical spine cord stimulator trial and the patient’s report that with the stimulator, there was a decrease in facial pain, a decrease in use of pain medications, improved balance and increased ability to participate in day-to-day activities.


In conducting a physical examination, Dr. Godersky found the following:  range of motion in the neck was markedly limited in all directions and done with discomfort; pain on touching the employee’s face just in front of his left ear; the employee was anxious and had relatively poor eye contact; ocular motility was normal, the employee’s facial sensation was diminished in all divisions of the trigeminal nerve on the left to touch; decreased hearing on the left side; normal hearing on the right; palate elevated normally; tongue protruded in the midline; shoulder shrug was normal; no pathological reflexes were present; Romberg was positive; and the employee could not walk tandem, or heel or toe walk.
  Dr. Godersky reviewed the employee’s MRI of the cervical spine and reported that it appeared normal without evidence of cervical stenosis or degenerative disc disease; and his alignment was normal.


Dr. Godersky opined that the employee had chronic regional pain syndrome involving his head, neck and face on the left side, and has had good response to the spinal cord stimulation trial.
  Dr. Godersky stated the plan was for the employee to undergo placement of a C1-2 cervical spinal cord stimulator in conjunction with Dr. Chandler.


Dr. Chandler saw the employee on March 19, 2002, to discuss the placement procedure for the retrograde C2 stimulator placement.  Dr. Chandler noted that the trial stimulator was very successful, provided the employee with total pain relief, but since its removal the employee had passed out due to pain and required emergency room treatment.
  Dr. Chandler stated:

Bottom line is we need to move forward rapidly to get better control of his deteriorating trigeminal neuralgia/tic douloureux.  He has increasing auditory changes in his left ear and continued atypical facial pains with lancinating pain causing him to pass out.


The stimulator was placed in the employee at Alaska Regional Hospital on April 1, 2002.  Dr. Chandler was the surgeon and Dr. Godersky was co-surgeon.
  Dr. Chandler notified Dr. Beal that the employee had the implant and a cervical stimulator and was doing quite well; that he was starting to reduce his medications and overall he was significantly improved; they would continue to titrate his medications down as best they could; and the employee was up all day long and functional where, as before, he was in bed most of the time.


Dr. Chandler updated Dr. Beal again on January 9, 2003.  Dr. Chandler reported that since receiving the implant, the employee had good coverage for the trigeminal neuralgia on the left; he was now functional and able to live his life; he was still on narcotic therapy for support, but overall his life was totally changed, he is a different human being now that he has good pain coverage.


The employee treated on a regular basis with AA Pain Clinic, Inc.  His chief complaints upon reevaluation reports and Patient Comfort Assessment Guides were typically constant aching in the left side of the face, throbbing, nagging pain in the left ear and left head, constant sharp left ear pain, pain that was shooting, stabbing, sharp, exhausting, tiring, penetrating, nagging, gnawing, tender, miserable and unbearable, pain worse in the evenings.
  On June 3, 2003, the employee reported his life was much improved since the stimulator.


At the request of the employer, Jose L. Ochoa, M.D., reviewed the medical records of the employee, a nine-page letter from counsel for the employer including legal standards and eight questions regarding the case.  In his report dated October 15, 2003, Dr. Ochoa reviewed the records, summarized the findings he found relevant, provided his comments and responded to the questions posed.  Dr. Ochoa did not conduct a physical examination of the employee; his opinions were based upon his review of the employee’s medical records.  


Dr. Ochoa’s comment to the September 6, 2001 medical record in which Dr. Fell reported that the employee’s wife called stating that the employee had a difficult night with vomiting, nausea, and pain, and the employee told her something changed or popped in his ear, the pressure in his ear was gone, but he began to get nauseated and started vomiting was, “Substantial new symptoms post-surgery.”


Dr. Ochoa commented on the November 1, 2001 medical record of the employee’s follow-up visit with Dr. Beal.  The record dealt with Dr. Beal’s impressions of the employee’s multiple problems after surgery, including uncontrolled pain, and the question of a reopened fistula.  Dr. Ochoa’s comment was, “Could he have developed a defect from surgery?”


Dr. Ochoa commented, “Dr. Beal now invents a trigeminal neuralgia in the patient,” to the December 12, 2001 record of the employee’s follow-up visit with Dr. Beal in which Dr. Beal stated the patient has trigeminal neuralgia, something that happens on rare occasions.


Dr. Ochoa commented on the report Dr. Chandler provided to Dr. Beal on December 19, 2001 informing Dr. Beal that the employee has a tic douloureux of the left trigeminal nerve and the plan was to put the employee on a trial stimulator as follows, “Approaching cumulative diagnostic quackery.”


Dr. Ochoa commented upon Dr. Godersky’s April 2, 2002 discharge summary of the surgical implant of the stimulator and Dr. Godersky’s note that the employee would follow up with Dr. Chandler for programming of the stimulator, as follows, “Appalling standards of practice.  Complete disdain for scientific medical standards.”


Dr. Ochoa’s overall comment regarding the employee was:

An extraordinary example of pseudoneurological dysfunction in a man with a conversion disorder, whose symptoms have been used by unscrupulous doctors for personal (tertiary) gain, while inflicting colossal iatrogenic damage.


Dr. Ochoa diagnosed the employee with pseudoneurological psychogenic conversion-somatization with recorded attacks of anxiety, pseudoseizures, pseudo-Meniere’s, pseudo-trigeminal neuralgia, atypical facial pain, and likely narcotic addiction.
  Dr. Ochoa opined that the employee’s symptoms, including pain in his left ear, facial pain, vertigo and balance problems, were more likely related to a recurring preexisting condition, and stated:

However, the relationship consists of the existence of a common psychogenic causation for the pseudoseizures and the present pseudoneuropathy of the face.  There was never evidence of cranial zoster infection nor an inner ear fistula.


Dr. Ochoa stated that the shingles infection the employee suffered in April 2001 had no significance to the symptoms he reported in June 2001; the shingles were hypothetical in April 2001 and three years earlier; the vertigo was subjective and its cause not clarified; and Ramsey-Hunt does not affect the vestibular system of balance.
  When asked, if the employee had preexisting trigeminal neuralgia, could his current condition be a natural progression of this disease process and unrelated to the accident of December 2000, or any alleged barotraumas, Dr. Ochoa responded:

Everything is possible.  However, there is zero evidence that Mr. Vaughn has or had a trigeminal nerve problem.  Dr. Chandler invented this, thus trespassing neurological boundaries beyond his qualifications.


Dr. Ochoa stated he could eliminate the December 27, 2000 injury and the employment with the employer as a substantial factor in aggravating or accelerating the employee’s condition and need for treatment and disability from June 2001 to the present and added:

This man’s medical complaints are clearly the result of psychiatric conversion-somatization.  The psychiatrist appointed by Dr. Chandler (to bless his unnecessary surgery) flunked his diagnostic obligation.


When asked, Dr. Ochoa provided an explanation that excluded work-related factors as a substantial cause of the disability from June 2001 to the present, based upon the following:

Preexisting personality and psychosocial factors acting as risk factors for opportunistic transformation of stress into false medical illness.


It is Dr. Ochoa’s opinion that the following treatments provided to the employee were not reasonable or necessary as a result of the work injury of December 27, 2000:  Otologic surgeries, narcotics, spinal stimulator, and pain clinic appointments.
  In Dr. Ochoa’s opinion, the employee’s inability to return to work is completely unrelated to his December 27, 2000 injury or his employment with the employer.


On October 16, 2003, Dr. Ochoa reviewed and commented on the deposition of Dr. Beal.  Dr. Ochoa’s overall comment was, “Folk medicine has prevailed in diagnosis, treatment, and attribution of causation in this case.”
  


Dr. Ochoa also reviewed and commented on the deposition of Dr. Chandler on October 16, 2003.  Dr. Chandler’s overall comment was, “Poor performance by Dr. Chandler at the levels of rigorousness of diagnosis, judiciousness of treatment, and background information on the psychobiosocial person of his client.”


On October 31, 2003, at the request of the employer, Dr. Mangham, of the Seattle Ear Clinic, again reviewed the file of the employee and tailored his detailed report to address thirteen questions posed by the employer.
  Dr. Mangham’s diagnoses of the employee’s condition was vestibular neuritis, made on the basis of Dr. Greer’s June 11, 2001 clinic note describing the new onset of vertigo of one day duration, and the ENG of July 30, 2001 that showed a 42 per cent weakness of the balance portion of the left inner ear.
  Dr. Mangham describes vestibular neuritis as the sudden onset of vertigo without hearing loss that lasts days and resolves over a period of weeks.
  Additionally, Dr. Mangham provided a differential diagnosis of vestibular neuritis, comparing it to a perilymphatic fistula, Meniere’s disease, and acoustic tumor, ruling these three diagnoses out in the employee’s case.
  


Dr. Mangham opined that, because Dr. Beal could not get a positive fistula test, the surgery done by Dr. Fell was not reasonable and necessary or within the realm of medically accepted options.
  Further, in Dr. Mangham’s opinion, on a more probable than not basis, the employee’s condition is unrelated to the motor vehicle accident of December 2000 or any barotraumas.
  


Dr. Mangham did not find any relationship between the 1983 suspected seizure disorder, the treatment for Ramsey Hunt syndrome and trigeminal neuralgia, or the herpes zoster infection of 2001 and the employee’s current condition.
  Dr. Mangham added that organ systems beyond the ear are not within his realm of expertise and that he could find no ear disorder that could account for the employee’s pain problems.
  


Dr. Mangham stated that trigeminal neuralgia is beyond his area of expertise, when asked if the employee’s current condition could be a natural progression of a preexisting condition of trigeminal neuralgia.
  Dr. Mangham opined there is no relationship between barotrauma and trigeminal neuralgia.
  


Dr. Mangham stated that the need for a cervical stimulator implant is outside his area of expertise, and added that there is no relationship between barotrauma and need for implantation of a cervical stimulator to control pain.
  


Dr. Mangham was asked, in his opinion, had the medical treatment rendered to date been reasonable and necessary as a result of the December 27, 2000 motor vehicle accident, or was it rendered for some other condition unrelated to the work injury?  Dr. Mangham responded:

Mr. Vaughn’s treatment for pain control is outside my area of expertise.  I can render opinion on Mr. Vaughn’s treatment for his ear disorders.  In my opinion, there was inadequate basis for making a diagnosis of endolymphatic hydrops or making the diagnosis of perilymph fistula.  For that reason, there was an inadequate basis for performing an endolymphatic sac shunt and performing an oval and round window graft.

Dr. Mangham opined that vestibular neuritis is an alternative explanation that would exclude work related factors as a substantial cause of the disability from June 2001 forward.
  Dr. Mangham went on to state that, in his opinion, the shingles infections the employee suffered in April 2001 had no significance to the symptoms the employee reported in June 2001, and, in fact, Dr. Mangham stated he found no evidence that the employee had herpes zoster oticus, Ramsey Hunt syndrome, or shingles involving the face.


At the request of the employer, Dr. Ochoa assessed Dr. Mangham’s October 31, 2003 record review on the employee.  Dr. Ochoa’s overall comment was, 

This is an evidence based report, articulated intelligently and reasonably.

None of the arguments by previous providers of Mr. Vaughn approaches Dr. Mangham’s level of thoroughness and knowledge.

In particular, one of his detractors, is out-argued impeccably by Dr. Mangham.


At the request of the employer, on February 20, 2004, Dejan Dordevich, M.D., and Paul Williams, M.D., of Star Medical, Independent Medical Exams and File Reviews, conducted an independent medical evaluation of the employee.  The employee’s current issues were listed as:  problems with his left ear; pain spreads to the face when tired; extreme dizziness and nausea; has spinal stimulator in place, implanted for pain control; problems with vision, problems with fine motor skills; fatigue, he spends a lot of time in bed, fatigue is activity related; lifting over 30 pounds causes employee to faint; memory loss.
  The doctors noted that until August 31, 2001, the day of surgery on his ear, the employee was able to continue to work.
  In conducting the evaluation, the doctors did not conduct any x-ray or imaging studies, nor did they think that such studies were necessary.
  The doctors’ impression was that the employee has somatoform disorder.  Specifically, they stated:

Somatoform Disorder.  The claimant’s ongoing complaints of vertigo, dizziness, nausea, and left-sided facial pain, in our opinion, do not have a disease-based pathological explanation.  It is our opinion that psychological issues are the motivating force behind Mr. Vaughn’s complaints.

The doctors noted that they found no documentation to suggest perilymph fistula, injury to the spine or trigeminal neuralgia.
  


Drs. Dordevich and Williams opined that the employee has taken his subjective issues to the extreme and has turned a rather minor problem via subjective magnification into complete disability that has no objective basis.
  The doctors agreed with Dr. Ochoa’s opinion that minimal, if any, evidence exists that the employee has a trigeminal nerve problem.
  The doctors also agreed with Dr. Ochoa that the December 27, 2000 injury and employment with the employer can be eliminated as a substantial factor in aggravating or accelerating the claimant’s condition and need for treatment and/or disability from June 2001 on, and that none of the medical treatment rendered to date had been reasonable and necessary because the employee, in the doctors’ opinion, at no time from December 2000 until February 2004 did the employee have any solid objective disease-based evidence of pathology.
  Additionally, the doctors concurred with Dr. Ochoa’s opinion that there was no objective medical evidence that supports the need for a cervical implant as a result of the December 2000 motor vehicle accident or barotraumas and that the employee’s inability to return to work is completely unrelated to the work injury of December 27, 2000 or the employee’s employment with the employer.
  


At the request of the employer, Eric Goranson, M.D., Psychiatrist, of Impartial Medical Opinions, Inc., conducted a psychiatric evaluation of the employee in Anchorage, Alaska on April 26, 2004.  Dr. Goranson prefaced his report by stating he was sent a substantial number of documents to review related to the employee’s claim, including medical records that go back as far as 1983, and contain primarily materials that are not of a psychiatric nature and are beyond the scope of his practice to comment on.
  Dr. Goranson gave a brief history from the December 2000 accident to the employee’s surgery to implant the nerve stimulator, and summarized the content of the medical documents he reviewed.
  Dr. Goranson added:

In addition to the medical documents, I was sent several documents from Jose Ochoa, M.D., a neurologist in Portland, Oregon.  Dr. Ochoa reviewed extensive medical records relating to Mr. Vaughn on 10/15/03.  I regard his review of the records as being extraordinarily complete and thorough, which is why I am not going to recapitulate a review of the records in my own report.  Dr. Ochoa was of the opinion that none of the alleged diagnoses that were being put forth had any objective basis.

I was also provided with an article by Dr. Ochoa called, “Iatrogenic Neurology.”  Dr. Ochoa contributed a chapter in this book entitled, “Neuropathic Pain in Iatrogenesis,” which was 14 pages long.  Dr. Ochoa also reviewed the depositions of two of Mr. Vaughn’s treating physicians and repeated his disagreement with their diagnoses.  He also reviewed the deposition of an independent medical examiner who had not evaluated Mr. Vaughn but had previously reviewed records.  Dr. Ochoa agreed with this doctor’s conclusions.

Dr. Ochoa made critical comments about the appropriateness of the treatment that had been provided for Mr. Vaughn and stated that most of his complaints were iatrogenic.

Dr. Goranson’s report goes on to summarize and quote the February 20, 2004 report of Drs. Dordevich and Williams.


Dr. Goranson conducted a mental status exam during which time the employee maintained good eye contact with Dr. Goranson.  Dr. Goranson noted:

The most notable thing about Mr. Vaughn was his rather bland, nonchalant attitude when describing all his many allegedly severe and serious complaints of pain (including complaining of having a pain level of 7/10), and showing no evidence of any discomfort with vigorous movements of his head, neck, and upper extremities.  He also was extremely focused on his many claims of disability and would often go off on a tangent explaining these to me, even though I had not asked him about them at the time.  There is no evidence of disorder of thought, such as delusions or hallucinations.


After reviewing the records and interviewing the employee, Dr. Goranson gave his assessment as follows:

What is fairly obvious is Mr. Vaughn’s focus on somatization, somatic symptoms, and his “hysterical” presentation, that is nonchalantly describing severe, debilitating, disabling symptoms and his behavior, while at the same time he was freely able to move his head, neck, and upper body without evidence of discomfort.  From a psychiatric standpoint, this would qualify as a somatoform pain disorder.  That is, he has complaints of pain that are not explained by organic process.  This has been commented on in great deal by Drs. Ochoa, Dordevich, and Williams, and I am in complete agreement with Dr. Ochoa’s assessment of the situation.


Dr. Goranson stated that other diagnoses considerations might be malingering and factitious disorder, but that in both of those disorders there is a conscious and fraudulent production of symptoms in order to obtain financial compensation or excuse from adult responsibilities with malingering, or, with factitious disorder, to maintain the patient role.
  Dr. Goranson added that these two diagnoses are difficult to make on the basis of a single interview and surveillance and/or neuropsychological testing aimed specifically at symptom amplification or magnification are often helpful.
  Dr. Goranson stated that the employee comes off in a straightforward manner, which is atypical for a malingering diagnosis, and he does not feel the employee is malingering based upon his review of the records and examination.
  


Dr. Goranson’s gave the employee a primary diagnosis of somatoform pain disorder, explained as an unconscious process that is out of Mr. Vaughn’s awareness.
  Dr. Goranson gave the employee a second primary diagnosis as an axis II diagnosis, mixed personality disorder with primarily histrionic and compulsive feature.
  Dr. Goranson opined that the major contributing cause of the employee’s somatoform disorder is not work related.


At the employer’s request, Dr. Ochoa reviewed the April 9, 2004 deposition of Dr. Williams, neurosurgeon.  Dr. Ochoa summarized portions of Dr. Williams’ testimony, including the diagnosis of somatoform dysfunction, and made the overall comment, 

I agree with Dr. Williams.  I further note that some psychiatric conditions are best diagnosed on the basis of neurological and neurophysiological testing.

B.
Witness Testimony

Robert J. Vaughn


The employee testified via deposition on two occasions and at the hearing.  The first deposition was taken on January 17, 2002, the second May 14, 2003.


During the January 17, 2002 deposition, the employee was taking medications including Neurontin, Tegretol and a pain medication the name of which he could not remember.  The employee testified the pain medication interferes with his ability to understand and remember events.  


He testified that his wife was in the military, which brought them to Alaska from 1987 through 1991.  The military then took them to Louisiana when his wife was transferred to the England Air Force Base.  His wife got out of the Air Force while she was stationed in Louisiana in 1992.  While they were in Louisiana, the employee was hired by Warner, and was sent to a four-week truck driving school.  After working for Warner, he was employed by Cenla Concrete to drive a concrete truck.  He did this until he was laid off because the concrete season ended. 


From there he and his family moved to Asheville, North Carolina for a few months.  They then moved to St. Louis, Missouri where the employee worked for his brother’s business, MRV Accurate Temperature Control, as the office manager/dispatcher.  In this position, the employee used computers, and occasionally drove pick-up trucks, vans, or a two-ton flat bed and made deliveries.  He worked for his brother for less than a year and took a break to work for Manpower, a temporary service as a laborer.  He later went back to work for his brother.  When his brother’s business closed, the employee worked for J.B. Hunt driving tractor trailers long haul.  He worked for J.B. Hunt for approximately five months and quit because he was being given too many back-to-back runs where he would drive for 10 hours, be off eight, drive 10, be off eight.  He testified he earned good money, but he felt that type of schedule was very dangerous.  He then went to work for Duraflex in Wentzville, Missouri.  Duraflex was a small box manufacturing company.  He started out as a laborer and, after a month or so, the owner made him the plant manager.  As plant manager he supervised 12 employees and helped design boxes and ordered all materials.  It was light-duty work, not physical labor.  He only worked for Duraflex for three months.  The job ended because the owner wanted the employee to fire someone who was overweight.  He did not agree with that directive because the individual was a good worker.  He and the owner decided it best that they part ways.  He then started working for Quality Heating and Air Conditioning as a draftsman and truck driver.  He drove both a two-ton and a ten-ton flat bed, but only short distances, and loaded and unloaded air conditioning and heating supplies.  As a draftsman he laid out duct work.  He convinced the employer to upgrade to AutoCad.  He worked for Quality Heating and Air Conditioning for a total of five years.  Consolidated Electrical and Mechanical offered him a job that paid considerably more than he was earning with Quality Heating and Air Conditioning.  He accepted the position under the impression he would be doing CAD work and design work for them, but his first day on the job they changed his position to purchasing manager.  He worked for the company for about eight months.  Quality Heating and Air Conditioning wanted him back and offered him more money, so he went back.  Shortly after he went back, he took on the duty of service manager, did not do as much truck driving, and still did CAD work for them.  This position ended when the employee and his wife decided to move back to Alaska.  


Upon returning to Alaska, the employee worked for Raj Bhargava Associates, an electrical/mechanical engineering firm, as an AutoCAD operator, for three months.  He was then offered a better job with Environmental Health Services Alaska (“EHS”).  He worked for EHS from January 3, 1999 until just a couple of days into August of 2001.  From the beginning of July until August he worked off and on, sometimes half days.  He was kept on the payroll until August 22, 2001 and was then placed on unpaid medical leave.  His employment with EHS ended on November 1, 2001.  


When working for EHS, the employee’s job title was AutoCAD operator/building inspector.  He did all the AutoCAD for the company in addition to inspections of buildings, looking for hazardous building materials like asbestos and lead.  He was trained and received a 40-hour worker card for asbestos and a 24-hour building inspector’s card.  


Part of the employee’s duties included flying to outlying locations to conduct building inspections.  He did this several times a year.  He flew on Alaska Airlines to Barrow at the end of May 2001 and the end of June 2001.


The employee completed 83 hours towards an aerospace engineering degree.  He never went back to complete school due to finances


The employee testified he had shingles in his right ear, it lasted five weeks and then it was over.  He saw quite a few doctors during that time because they did not know what it was.  The last doctor he saw knew exactly what it was.  The symptoms included sharp pain and discomfort in his right ear, with blisters in the ear canal.


When working for EHS, hearing tests were conducted regularly and he had to have a physical every year.  The employee testified that he has had long-standing tinnitus since he was a kid.  He testified that he has also been diagnosed with some hearing loss in both ears.


In 1983, when he was working for UPS, he was hit on the head by a piece of steel.  He was unloading packages in the back of a trailer and steel slid off the top of the load and struck him behind the left ear.  He did not go unconscious, but developed complications sometime after the first day.  He had headaches and could not understand what somebody talking to him was saying.  He could hear, but could not understand.  He did not have vertigo, but a few weeks after the injury he collapsed at his parents’ from weakness.  He had been prescribed muscle relaxers and testified his doctor basically gave him too many.  


He testified he received treatment from other doctors because he was diagnosed with posttraumatic syndrome, basically something one has after a bump on the head.  He became incoherent, was very weak and unable to do anything.  He was treated for this in the emergency room at Phelps County Hospital in Rolla, Missouri, and then hospitalized for a few days.  His symptoms then recurred.


He went back to work right after the injury, and then the problems happened; then he went back to work again.  He does not recall how long he was off work.  A couple of years after the incident he received a settlement of approximately $2,400.00.


He does not recall the names of the doctors who treated him; he does not think they were psychologists or psychiatrists.  The doctors treated his symptoms and the symptoms went away.  He was uncertain how they treated him, except that the doctors gave him some medication.  He does not recall any follow up after being released from the hospital.


The employee testified that prior to the 2000 injury he had not been treated for headaches, but had been treated for pain in his ear when he had Ramsey-Hunt.  The first time was when he was in St. Louis and the second time after he came to Alaska, he had a short bout.  He was working for EHS at the time.  He was given anti-viral medications right away, it never got bad, and he never missed any work.  Peg Hill, a physician’s assistant treated him.  When he had Ramsey-Hunt the first time, he saw a neurologist only once.  


He testified he does not recall ever being seen by a psychiatrist or a psychologist for any reason, nor does he recall ever being seen by an orthopedic doctor, besides for his knee.  He has been seen by a chiropractor.  He has never been institutionalized or had any treatment for drugs or alcohol.


The employee testified that he was involved in an auto accident while working on December 27, 2000.  Brian Morgan was riding with the employee.  They left the job to get a pick because they were unable to break through the ground.  They were traveling in the Post Road area.  They turned right onto a street, went across a set of railroad tracks and the road turned left.  As he started the left turn, he saw a man coming in the other direction.  He noticed the other driver slammed on his brakes, but the other driver hit him on the left side.  The other driver hit him at the front of his driver’s door.  The employee testified that he felt like somebody had “rung his bell”; he felt a little incoherent, imbalanced and shook up.  


Brian Morgan was in the passenger seat.  The employee testified that Mr. Morgan pointed out to the employee that he made a greasy spot on the driver’s window.  The employee testified that was because his head hit the driver’s window.  He did not recall what part of his head hit, it all happened so fast.


He testified that the other driver was at fault.  He does not recall if he and Mr. Morgan ever got the pick.  He recalls that Mr. Morgan took over driving because the employee did not feel he could drive after the accident.  At some point, the employee testified, he had Mr. Morgan take him to the emergency room because the whole left side of his face had gone numb and he was not feeling very well.  He testified that he did not lose consciousness.  Within three days the numbness went away, he felt fine, and testified he went back to work.


He testified he noticed other little things, but just wrote them off to other things.  On his job he had to climb ladders and hang off ladders and reach out to take samples.  He testified he had to have good balance to do that kind of work.  He noticed that he was not as steady as he originally was, but wrote it off to other things.  


Then he had a June 5, 2001 incident of vertigo while working in the office at EHS.  The employee testified that he does not remember too much of what he said to Dr. Moss because he was not coherent.  He testified he was in bad shape by the time he got to the emergency room.  He testified he was talking on the phone and was not having any problems, then he hung up and the room started deforming, everything around him was deforming.  He testified it was not vertigo; Dr. Beal calls it fistibular imbalance.


He testified that an industrial hygienist said something to him and he replied that he was not feeling too well.  He was not unconscious, but he was on the floor.  He recalls one of his co-workers telling him he looked yellow.  He felt nauseous, but did not start throwing up until after the car ride to the hospital.  


On June 6, 2001, he went to see Dr. Greer for follow-up.  He made no mention of the December automobile accident because he was told he had a virus and it would go away within a couple of days, and it did.  He went back to work.  


The employee testified Dr. Greer referred him to Dr. Pulliam, an ear, nose, and throat specialist.  He saw Dr. Pulliam on June 11, 2001.  Dr. Pulliam told him that his problems were not related to the Ramsey-Hunt.  He testified Dr. Pulliam told him Ramsey-Hunt does not jump from one ear to the other.  However, he testified Dr. Pulliam told him it may be a virus, and wanted to see him for an appointment a month later.  If he got better and did not have any more complications, he was to call and cancel the appointment.  He testified he called in and canceled the appointment because he got better; he was even working overtime and doing okay.


And then, he testified, it was not until the second time he flew up to Barrow and back that they kind of put it together that maybe it had something to do with flying.  He testified that the second time he flew up to Barrow and back it was like the first time, when he collapsed.  He collapsed nine days after the flight the first time and he believes it was nine or 11 days the second time.  He testified he thought it might have had something to do with the air pressure in his ear because it happened after each of the two flights.  When he shared this with Dr. Pulliam, he testified Dr. Pulliam referred him to Dr. Beal.  


He testified that after surgery they expected the symptoms to improve.  He had not had any pain before the surgery, and right after the surgery he thought it was the pain of surgery, but it never went away.  In fact, he testified, it had been getting worse.  Since the surgery he still has difficulty with imbalance, but not as much; he does not get as nauseous as he used to; but now he has a lot of pain.


The employee testified the fistula has been repaired and they put in a shunt; now they are just trying to treat the pain.  He testified that if they could get the pain taken care of, he would then have physical therapy.  He testified that they knew after surgery he would probably have to have physical therapy because when the two ears do not give the same information to the brain stem, the brain stem gets damaged.  He testified they were expecting to have to provide him with retraining to train his balance system after the surgery.  However, they have not been able to do that retraining because of the pain he has.


The employee testified he mentioned the vehicle accident to Dr. Pulliam and does not know why Dr. Pulliam did not include mention of the accident in the employee’s history or the notes.  The employee testified it might not be in Dr. Pulliam’s records, but he did mention it to Dr. Pulliam. 


He testified he cannot drive because the medication cautions against it; he cannot sit up in a chair for more than four or five hours because the pain gets to be too much; he cannot send e-mails because writing or typing make his head worse; he cannot read because even if he holds the paper still, it is as if it is still moving, making it difficult to follow the lines and words; he cannot do any chores at home.  He testified that when riding in a car he gets sick and he cannot imagine being in an airplane.  He testified he is unable to lift much of anything because when he lifts, it applies pressure and causes the pain to increase.  He cannot lift a gallon of milk without it hurting.  The maximum he lifts is light books and things like that.  He tries not to lift anything if he can help it.  If he forgets and lifts, he pays the price.


The employee’s second deposition occurred on May 14, 2003.  When on the record there was discussion of the problems the employee may encounter in traveling and the need to obtain Dr. Chandler’s opinion regarding the employee’s ability to fly to Seattle and then to Portland over a three-day period for the employer’s independent medical examinations.


The employee testified that he was awarded Social Security Disability benefits since his last deposition, and that Social Security did not require him to see a Social Security physician.  He testified that his wife handled his application; there was a period of time when he was incoherent, just prior to the implantation of the spinal stimulator.  


He testified that at the time the stimulator was implanted, Dr. Chandler took on the responsibility financially because he did not expect the employee to live another week.  He testified he was about to die from the pain; he was passing out every 15 minutes.  He testified his daughter said it was more than that.


He testified that he did not have any pain in his left ear before the surgery for the fistula.  He came out of surgery in extreme pain.  He testified that a little bit of pain was expected from the surgery, but nothing he was given took care of the pain.  When he was sent home, he had severe pain in his left ear.  He testified after the surgery, the pain slowly got better for a few days, and then one night he got very sick, was throwing up, and from that point on, the pain just came back and never got better.  The pain continually got worse and he was given medication, but nothing worked.  It was then that Dr. Chandler spoke to him about the implant because it was something new for this type of pain.  The employee testified that the implant saved his life.


He testified he had surgery for the fistula on or about August 31, 2001.  His wife rented a luxury car to take him home because his pain was so severe, and their car is a Kia Sephia and its ride causes vibrations.  He started vomiting on September 6, 2001, and was taken to the emergency room.  When he was at the hospital, he testified he was in bad shape.  He testified the stabbing pain started the day the vomiting started.  


He testified the next time he could get in to Dr. Beal was December 2001, so that was why it was not until December 2001 that Dr. Beal mentioned the extreme pain in the left ear following surgery and the possibility of him having trigeminal neuralgia.  


He testified he believed his wife has done some research on trigeminal neuralgia, but that he has not read anything about it because he has not been able to read, even before the surgery.  The more he reads, he testified, the more nauseous he gets.  


He testified even after the stimulator, he takes Zofran, the strongest anti-nausea and dizziness medication on can take.  He is also on Kadian, 60 mg, which is a morphine derivative, and Neurontin to slow down his neuropathways.  He testified that both Kadian and Neurontin state they create nausea and dizziness, and so does the stimulator because it is implanted in his first two vertebrae up against his spinal cord and sends electric impulses to the left side of his face.  It puts a vibration in his left ear that causes dizziness and nausea.  


The employee testified regarding his understanding of trigeminal neuralgia, the three nerves that come down the side of the face.  He testified Dr. Godersky explained to him that the nerve causing his problems is the one that travels across the ear sac.  When that nerve gets bad, it sets off the trigeminal neuralgia


He testified that he has five children, his oldest two, Christiane and Stevan, were being home schooled.  He served as the adult required to be at the home.  He was able to answer some of their questions, but does not review their paperwork.  His son was on a computer-based program; the computer does all the grading of his work.  The employee may answer math questions for his son, and if he cannot, his son waits for the employee’s wife to come home.  His other three children attended public school, but he and his wife hoped to home school Bethany and Melody the next school year, with the computer-based program.


The employee testified that anything he does that puts pressure on his spine, like lifting or walking, puts pressure on his ear and causes pain.  Basically, everything he does increases the pain, and all he can do is use his stimulator and medication to control it.  The way Dr. Chandler described it to him is that the medication and stimulator simply cover the pain, not get rid of it.  Consequently, his body still suffers from the pain.  His pain increases the more he does and he has learned to know his limits.


He testified he can lift approximately 15 pounds.  If he lifts over 15 to 20 pounds, it hurts too much.  The pain is in the ear, always in the same spot.


The employee testified that talking is another thing that causes the pain to increase.  The more he talks, the greater the pain and he has to turn up the stimulator to counteract the pain.  He explained there are a lot of different settings on the stimulator from mild to very, very strong.  If his pain is nine to nine and a half on a scale of one to ten, he turns the stimulator all the way up.  


He testified that the times that he rises and goes to bed vary; some days are better than others.  Some days he does not have the energy or ability to get out of bed; other days he can do quite a bit.  If he can push harder, he can withstand more.  He testified that he does almost no housework.  His wife and daughter get mad at him when he does, because he gets very grumpy and hard to live with when he does housework because the pain level gets higher.  


During the winter of 2002 to 2003, he testified he used his ATV to plow a little snow.  The ATV has an electric winch so he can plow some snow.  He considers it therapy because it is enjoyable.  The time he plowed his snow and his neighbor’s it took him about an hour and a half and he was pretty well exhausted after that.


He testified that he does not do yard work; it is too hard for him.  Anything that is repetitious is too hard.  He did ride the riding lawn mower for a little bit.  


He testified that he likes to fish.  When he goes fishing, his kids get the boats in the water.  He has a 16-foot johnboat with a trolling motor and three Scanoes, some with trolling motors.  He does not get in the Scanoes; they are for the kids; they are too tipsy for him and he gets nauseous.  He cannot launch the johnboat, but he can drive it.  He and his family go to Kepler campground for fishing and camping.  They catch trout. He finds fishing very relaxing and could spend up to eight hours in the boat.  He testified if he spends a day or two fishing, then he has a day or two when he cannot do anything else.  If he pushes himself one day, then the next day he pays the price.  The more he does, the more exhausted he gets.


The employee testified that he will only go shopping by himself if he is buying one little item and he can carry it.  If there is shopping to be done, he doesn’t go by himself; he takes one of his children because they have to lift the items off the shelf.


He testified the longest distance he can drive is to Anchorage from his home, but he never goes to Anchorage by himself.  He always has someone drive with him, because he can only drive one way.  The farthest he’ll drive alone is to Wasilla from his home and back.  He has not made any trips outside of Alaska, nor has he flown.  He testified he is afraid of flying.


He testified that for his second bout with Ramsey-Hunt, Peg Hills and Dr. Moser treated him on April 11, 2001.  The first neurosurgeon he went to told him Ramsey-Hunt travels the same nerve and always goes to the same place.  Since he felt it in his ear, he told Peg Hills what he thought it was.  He testified she looked it up in a book, looked in his ear and said, yes, that’s what it is; and then Dr. Moser confirmed it.  He testified that even though they wrote his symptoms included pain in the ear and his face was very painful and the ear pain was painful to touch, what he told them was the pain was in his ear.  He was prescribed the right antiviral medication, and the pain went away, within a few days.


On February 1, 2001, the employee testified that he had a kidney stone for which he went to the emergency room at Valley Hospital.  He was prescribed pain medication.  He testified he did not remember the name of the treating physician; names are one of the things he testified he has a very hard time remembering.


The employee testified that since 2000, he has not had any subsequent injuries, nor did he file a third-party lawsuit against the person who hit him, the statute of limitations ran on that.


The employee also testified at the hearing.  After the December 27, 2000 accident, he was losing balance and felt nauseated, and the entire left side of his face and head were numb.  His work partner drove him to the emergency room.  The emergency room doctor told him he had a bruised, damaged nerve and that his symptoms should go away in a few days, and they did.  He had no problems for a time and at the time the problems started, he was not sure where they were coming from.


At the end of May 2001, the employee testified he was sent to Barrow and back for the company.  Eleven days after that he collapsed in the office and went to the emergency room.  The flight changed the pressure in his ear.  At the end of June he went to Barrow and back again and nine days later, he collapsed at church while singing.  Both times he noticed a balance problem.  He went to Dr. Greer who asked the employee if he had bumped his head.  Dr. Greer referred him to Dr. Pulliam.  Dr. Pulliam asked him the same questions.  Dr. Pulliam referred him to Dr. Beal because he was a dizziness specialist.  He was slowly getting worse; pressure changes in the weather would make him nauseous and sick.  Dr. Beal wanted to run some tests.  


The employee testified he would get sick when the air pressure changed.  When Dr. Beal put the pressure in his left ear, he testified he got nauseous and the left side of his face went numb.  The employee testified this was the first time he reported to his employer that his problems were related to his work accident because when Dr. Beal put the pressure in his ear the left side of his face went numb, just like it did after the automobile accident.


The employee testified that Dr. Beal explained the lapse in time from the accident to the time when he felt the symptoms of perilymphatic fistula and central vestibular problems as follows, when he hit the side of his head in the accident, it created a fistula, although not large enough so that the employee felt the effects.  However, as time went on, and he took the flights to and from Barrow, the fistula slowly increased in size.  The increase in size could have been caused by the pressure changes.  He then felt the effects.  He testified that his wife actually noticed the symptoms before he did.


The employee testified Dr. Beal referred him to Dr. Fell.  He testified that he felt terrible and wanted the surgery.  He had surgery on August 31. 2001, and after the surgery, he had serious pain.  After the surgery, the employee testified his balance came back for about three days.  At the same time, he testified he felt a bubble in his ear.  He became severely nauseated and threw up violently.  He believes that throwing up caused him to blow out his fistula patch.


The employee testified he uses a palm pilot to assist him in keeping track of his medications.  His wife programs the palm pilot for him.  He demonstrated at the hearing how he uses the palm pilot.  He testified that he is able to use it because it does not require a great deal of reading, it simply notes his medication and when each is to be taken.

David D. Beal, M.D.


Dr Beal testified via deposition on May 7, 2003.  He testified that he has been licensed to practice medicine in the State of Alaska since 1970.  His specialty is otolaryngology, which is an ear, nose and throat specialist, with a sub specialty in otoneurology.  He testified that otoneurology is the study of dizziness and balance problems in patients; it has largely to do with brain and inner ear problems; complicated problems of the balance system.  He was board certified in otolaryngology in 1966.  He is also a Board Second Independent Medical Evaluator.


Dr. Beal testified that he saw the employee as a patient and the initial visit was July 19, 2001.  The employee was referred by Dr. Pulliam, an otolaryngologist in the Mat-Su Valley, with a complaint of dizziness.  The employee’s complaint was dizziness and disequilibria, without vertigo, and significant nausea with vomiting at times.  Dr. Beal testified that the employee’s work up showed some abnormalities.  Dr. Beal was suspicious at the time that the employee had a peralymphatic fistula and some central vestibular problems.  


With regard to central vestibular problems, Dr. Beal testified that when people have had significant trauma to the head in an accident they often have symptoms of closed head injury and some of that is related to whether there’s been some manipulation of the brain and brain stem areas where the balance centers are centered.  He testified that occasionally those are disturbed as well as, at times, pressure is put on to the ear system and that creates the fistula.  


Dr. Beal testified there are two mechanisms of testing for a fistula.  One puts pressure into the ear, both a positive and a negative pressure.  If the patient responds to that and begins to have significant trouble with balance, the patient has a positive fistula.  A fistula, he testified, is an unnatural opening between the inner ear and the middle ear.  The inner ear is a fluid filled mechanism that faces directly on to the middle ear cleft, which is filled with air.  In the middle ear cleft there is air and the ossicles and some nerves and vessels, but basically the middle ear is the drum.  The tympanic membrane is the cover of the drum, which is really the middle ear.  The tympanic membrane is the membrane over the space called the drum cavity, and that space is filled with air.  There are two windows that go from the inner ear to that space.  One is the oval window.  The stapes footplate, the third little bone transmitting sound, is in the oval window.  When there is a system that is solid, one cannot put pressure on it and make a wave, so there is a window on the other side called the round window, which has nothing in it.  When you push on the one window, the other window can give.  This will let the wave travel through the inner ear and that is the mechanism.  The two windows are sealed by very thin membranes.  The membranes are thinner than the tympanic membrane that is the eardrum, so these can rupture when pressure is put in through the spinal fluid area.  This will occur when the brain is moved back and forth in an accident, with a whiplash, or an actual trauma.  He testified that the fluid pressure will then press on the fluids in the inner ear, and they will rupture into the middle ear.  If there is a leak of that fluid, patients complain of disequilibria, some dizziness that causes imbalance.


Dr. Beal testified that the semi-circular canal relates to balance because it reports annular acceleration.  He testified the balance system is a complicated system made up of vision and the ear system.  The ear system reports two things:  turning or annular acceleration of the semi-circular canals and linear acceleration, which is back, forth, up, down or tilting.  That is reported from the vestibular labyrinth in two mechanisms called maculae.  The maculae sit in there and have a layer of nerve cells, a layer of gelatin, and a layer of crystals on top of that.  As the crystals are moved on that platform, they tell whether a person is going back and forth, up and down.  The third mechanism of balance is the spinal cord system and legs, which report what the body is doing against gravity.  Gravity is always trying to suck the body flat to the earth and the body is always trying to move against that.  The body uses a visual report, what can be seen, where the body is going.  This matches what the body is doing in space as reported by the ear.  It is then finally worked in with the legs and spine and what the body is doing against gravity.


Dr. Beal testified that everything coordinates in the brain in two places.  The first place is the brain stem.  The brain stem is a vulnerable area because it is a stalk sitting at the top of the spinal cord.  It can have tension on it when the brain swings back and forth.  In some accidents, where there is whiplash, we see disarrangement of function in that area.  The second most important area is the cerebellum, which is the posterior brain.  The brain stem integrates these three areas.  The signals from the eyes, the ears, and the legs into the right and left side, he testified, have to match in any way that is happening; if one is going to the right, the left side has to ease up so one can go to the right.  The moderation of function to make them all work together comes from the cerebellum.  Dr. Beal testified it is believed that the cerebellum can actually have been disturbed in some closed head injuries.


At the time Dr. Beal saw the employee, he testified, he initially made a diagnosis of perilymphatic fistula and central vestibular damage.   He used equipment to conduct tests that separates out the eye component, the ear component, the leg component and the brain component.  He testified that when these tests were done on the employee in the balance laboratory, the results confirmed the original diagnosis.


Dr. Beal testified that the employee had a pain component.  This was not part of the initial complaint, but came later.  When the pain component appeared, it was diagnosed as trigeminal neuralgia.  However, the initial diagnosis was perilymphatic fistula and central vestibular damage.


Dr. Beal testified the treatment he recommended for the employee was surgical closure of the perilymphatic fistula, followed by physical therapy to correct the central vestibular problem.  Dr. Beal referred the employee to Dr. Fell for the surgery he does not do surgery.


After the surgery, Dr. Beal testified he saw the employee again on February 25, 2002.  At that time, a temporary implant had been put in the employee to see if anything would work, and that made him feel remarkably better.  With the temporary implant, the employee had a perfectly normal balance test with no significant abnormalities.  Therefore, Dr. Beal testified, he assumed the employee made significant recovery following the surgery.    


When the temporary implant was pulled out, Dr. Beal retested the employee on March 1, 2002.   At that time the employee did not do so well.  He testified that what was found was the implant was making the employee much better.  Dr. Beal testified that the surgery fixed the fistula because the employee no longer complained of balance disturbances and had not been back to Dr. Beal for that complaint.  Dr. Beal testified that the reported automobile accident was responsible for the employee’s need for surgery.


Dr. Beal testified he received a note from Dr. Chandler dated January 9, 2003, that stated the implants had been in for several months and the employee had good coverage for his pain and was doing quite well.  Dr. Beal testified that he had not seen the employee, but based upon that note, it would appear that the employee was medically stable; and based upon the note, Dr. Beal testified he did not see a reason the employee could not go back to work.


Dr. Beal testified that to surgically repair a fistula, the surgeon takes some tissue and puts it around the areas of leakage and seals the leak.  Dr. Beal conducted a study on the surgical repair of perilymphatic fistulas when he was doing surgery.  From 1988 to 1998 he studied 650 people in automobile wrecks, whiplashes and head traumas, massive deliveries with other things, severe coughing, all kinds of things that can cause fistulas, including diving incidents with pressure in diving, and airplane incidents with severe pressure changes.  These things can all create fistulas, testified Dr. Beal.  Dr. Beal was convinced that 150 of the 650 individuals he studied had a fistula.  He operated on 135 of those individuals, the other 15 chose to go to bed for six weeks.  Half of the 15 healed just by going to bed.  Of the 135 he operated on, there was an 85 per cent success rate.  The other 15 percent failed post operatively mainly because of behavior problems; they did things that created intarsia pressure and blew the patch on the fistula off.  He testified patches can be blown off if one lifts over 20 pounds or increases his intra-abdominal pressure and spinal pressure.  Typically, Dr. Beal placed his patients on restricted lifting for one month, and after they are healed, there is no reason for lifting restrictions.


Dr. Beal explained how the employee’s June dizziness problems were related to the December automobile accident when he did not have any of the symptoms in December.  Dr. Beal testified that sometimes fistulas are not onset related.  In the case of the employee, he had nothing else but the accident to give a precipitation of a fistula by history.  Further, he testified that there are a couple of reports of spontaneous fistulas, but those are very skeptical.  He testified that something has to happen; so fistulas are usually related to an event.  


Dr. Beal further testified that the length of time between and accident and a fistula varies.  Sometimes it is immediate and sometimes it is delayed quite a while.  He testified it is not understood how much the fistula must increase in size before the individual become cognizant of it or how much leak is required to create the sensation.


Dr. Beal testified that a trauma does not have to be significant to create a central vestibular problem; the trauma can be very mild.  He testified the reason for this is that there is a cochlear aqueduct that goes between the cerebral spinal fluid directly into the inner ear fluid.  In some people it is extremely tiny and has a circuitous route.  In other people it is wide open; and in these people it takes very little pressure to cause the problem.   The other people can be whacked around and it never bothers the inner ear.  Therefore, he testified, it depends on the individual’s anatomic make up.  He testified if the employee has a wide-open aqueduct, all it would have taken was a simple back and forth movement to cause the problem.  


Dr. Beal testified that he physically examined the employee to check the cranial nerves; he looked at the seventh and fifth nerves to see if there was anything that looked different.


Dr. Beal testified that he did a fistula test on July 30, 2001, which did not give a positive indication for a fistula in either the left or right ears.  However, Dr. Beal testified that he referred the employee for surgery based upon the direct pressure test he did in his office.  It was the direct pressure that made Dr. Beal suspicious.  


Dr. Beal testified that other causes for similar symptoms of vertigo and dizziness besides a perilymphatic fistula are stroke, disease, infections and neuronitis labyrinthitis.  Dr. Beal testified he had a list of 78 things that can cause dizziness.  He testified that viral infection was ruled out because with it there is usually deafness, which was not the case with the employee, so it was not labyrinthitis.  He testified one could have a neuronitis, which is just imbalance, but is does not come and go like it did in the case of the employee, with good days and bad days.  Rather with neuronitis is comes and stays, so that was out.


Dr. Beal testified that he was aware that the employee had previously had a Ramsey-Hunt diagnosis.  He testified that it could effect the employee’s left ear and cause similar symptoms to what he saw.  However, he testified that upon examination of the employee that was not one of the things precipitating the employee’s difficulties.  Dr. Beal testified that, in his opinion, the automobile accident and the trauma from the accident is most likely what precipitated the employee’s difficulties.
Leon H. Chandler, M.D.


Dr. Chandler is licensed to practice medicine in the State of Alaska.  He is an anesthesiologist practicing in the sub-specialty of pain management.  He testified via deposition on two occasions, the first time on May 8, 2003.


Dr. Chandler testified that he has treated the employee since December 19, 2001, when Dr. Beal referred the employee to A.A. Pain Clinic for atypical facial pain after Dr. Beal treated the employee for trauma.  He testified that he diagnosed the employee with trigeminal neuralgia.


Dr. Chandler described trigeminal neuralgia as the nerve in the facial area that has a ganglion located very near the ear.  He testified the nerve could be injured in trauma situations and causes pain that is lancinating in nature; covers the face on the side that is involved, one or the other.  Dr. Chandler explained the trigeminal nerve has a distribution that has three branches, and one, two, or all three can be involved in trigeminal neuralgia.  Dr. Chandler testified that his determination that the employee’s trigeminal nerve was injured was based upon the patient’s description of the pain, and through use of a diagnostic block, he was able to determine which of the branches were involved.  


He testified that trigeminal neuralgia is also called tic douloureux, meaning the pain of the devil.  He testified it is very severe, the worst pain one can imagine, pre-suicidal type pain that can be so severe patients are not able to survive with it.  


Dr. Chandler testified he conducted an initial evaluation of the employee on December 19, 2001.  He testified regarding the history of how the employee’s pain appeared as follows:  The employee was involved in a motor vehicle accident resulting in the injury; he was taken to the emergency room at the time of the injury at which time he had numbness in his tongue and the left side of his face that lasted about three days; the employee became dizzy, had vertigo.  Dr. Chandler testified the employee then saw Dr. Beal and ended up having perilymphatic fistula surgery.  He testified that after the employee had the surgery, he continued to have facial pain that was severe, suffered from stumbling, and falling, and was then diagnosed with tic douloureux.


Dr. Chandler testified regarding the causes of a trigeminal nerve injury.  He stated the injury can be caused by trauma or a viral infection of the nerve itself.  He testified that viruses of any kind can attack the nervous system causing inflammation of the nerve that causes it to fire more frequently than it normally would.  Further, he testified the viral infections most common to this type of injury are shingles, herpes, and chicken pox.  He testified that viral infections such as herpes of the face usually involve the facial nerve, not the trigeminal nerve.


Dr. Chandler testified that he was unaware of any infections the employee had, but if the records showed that he had an infection, it was possible the employee’s trigeminal nerve could have been affected.  Dr. Chandler testified that if the employee had preexisting shingles of the face involving the seventh nerve, it could play a role in his trigeminal neuralgia.  He also testified that based upon the employee’s history, the most likely cause of the injury to the trigeminal nerve is trauma from the work related motor vehicle accident.  


Dr. Chandler testified about the course of treatment he prescribes for injury to the trigeminal nerve.  He testified that a combination of narcotics and anti-epileptic drugs, like Tegretol and Neurontin, are prescribed first.  Dr. Chandler testified the employee was already on these medications.  If the oral medications are not successful, Dr. Chandler testified the next course of action is more invasive things like blocks to try to interfere with the nerve conduction itself, or implantation of stimulators to interfere electrically.  He testified a retrograde C2 stimulator was used with the employee.  This is an electrical stimulator paddle placed over the arch of C1 below C2 at the spinal cord level which stimulates the cauda nucleus, which is where all the nerve fibers come together that cause headaches, migraines.  There are three nerves that go to the face, the acoustic nerve, facial nerve, and trigeminal nerve.  Further, he testified that all these nerves, including the trigeminal nerve, have input from the cauda nucleus.  He explained that if that area is stimulated, in turn providing input to the three nerve areas, it would interfere with the pain at a brain level.


Dr. Chandler testified that treating the employee with stimulation at C1 and C2 worked very well for approximately one year.  He testified that is has changed the employee’s life from being suicidal to being able to function.


Dr. Chandler testified the employee could probably go back to part-time work.  However, he testified, the employee’s problem is that significant stimulation causes increases in the firing of the sensory nerves and causes more pain.  Consequently, the more activities the employee does, the more likely he is to have more difficulties.  Dr. Chandler further testified that he does not know if the employee’s condition has improved to the point where he can go back to work and the employee might have to try to go back to work to see whether he can tolerate it.


Dr. Chandler testified that when he first saw the employee he was suicidal; there was no doubt in Dr. Chandler’s mind that the employee was not going to survive.  Dr. Chandler testified the employee was psychologically evaluated prior to treatment with the retrograde C2 stimulator, to determine if he was a candidate for such treatment.  However, despite the employee’s anger and depression, Dr. Chandler testified he did not refer the employee to a psychiatrist because a psychiatrist cannot help a patient like the employee with such severe pain.  Dr. Chandler testified that if he could not resolve the patient’s pain, the psychiatrist could not resolve it either.  Dr. Chandler based his opinion upon his experience with 19 patients who committed suicide, some of whom had trigeminal neuralgia.


Dr. Chandler testified that the employee continues to have nausea, despite the stimulator and having had the lymphatic leak repaired.  He testified these are not good signs.  With the dizziness and difficulty with nausea, Dr. Chandler thinks the employee will have on-going problems for a long period of time.


Dr. Chandler testified that the employee’s injury, and the diagnosis of trigeminal neuralgia, was caused by the automobile accident and the trauma of the employee striking his face against the window.  Although Dr. Chandler was unable to guarantee that the trauma from the accident caused the injury to the trigeminal nerve, he swore that it was more likely than not that it had.  Further, Dr. Chandler testified that Dr. Beal should determine if the fistula and trigeminal neuralgia were caused by the motor vehicle accident and trauma or if it was a viral infection.


Dr. Chandler’s second deposition was taken on September 29, 2003.  He testified he did not have even a vague recollection of his May 8, 2003 deposition, nor did he have a copy of it, or an opportunity to review it.  


Dr. Chandler testified that the employee was placed on an ANS stimulator; a neuromodulation system.  The user’s guide for the ANS stimulator is just one piece of information he keeps in his office for his patients; he also has videos, and other information such as, “A Guide to Spinal Cord Stimulation,” “A Comprehensive Guide for Spinal Cord Stimulation,” ANS “Life Gets Better” brochures, and “Discharge Instructions for Patients” forms.  The resources are updated as Dr. Chandler gets more information.  


Dr. Chandler testified the employee had not had his stimulator reprogrammed; it had been working consistently, but the employee had some medication changes, particularly for depression.  The employee’s medication had been changed from one to another due to increased sedation.  The antidepressant medications caused the employee to sleep more, he was tired and having more drowsiness.  The employee was prescribed Provigil to enhance his awakeness and his alertness.  The employee’s medication narcotic level had been unchanged because the employee refused to change it, despite his pain level.


Dr. Chandler testified the employee uses the stimulator 24 hours a day; he never takes it off.  Dr. Chandler testified that when one wears a stimulator, he should not drive, or operate heavy equipment because the stimulator paddle leads lie above the dura.  The spinal cord lies within a fluid filled sac, the fluid filled sac has another layer above it and that is the dura.  The volume of fluid determines the space between the spinal cord and the stimulator.  As the volume of fluid is compressed with movements, the proximity of the stimulating leading to the spinal cord can be increased or decreased, causing shock, particularly of the leads get close to the spinal cord.  This can cause increased stimulation, the patient can get shocked and that can cause him to jump.  It is permissible to ride as a passenger, the difference being the response to shock


Dr. Chandler testified he had had one patient using a stimulator who was knocked out when going between the metal detectors at the Anchorage Airport.  The patient was knocked unconscious because of a download between the two electronics, and it broke the patient’s stimulator.  Dr. Chandler testified this is a problem with the new metal detectors; they create a cross-shock between the two.  Therefore, this is a concern for one who is traveling.  


Another concern he has for the employee in traveling is that the employee will experience a significant problem with baroreceptors and pressure from going up and down which will cause an increase in headaches and pain for the employee.  But, he testified, Dr. Beal would be much better at talking about this, and he would defer to Dr. Beal.


Dr. Chandler testified that traveling is a problem for the employee because one component of a man who has a serious injury, like the employee, is changing his environment.  Dr. Chandler worries about environmental and psychological factors and support levels for the employee.  He testified the employee is a man who is on the very edge of disaster and so the more support he has with him, the better.  Therefore, he testified, that regardless of the type of travel be it flight or ferry, the employee is at risk of exacerbating his symptoms when he is taken out of his environment.  


Dr. Chandler further testified that the employee, as long as he is accompanied, could fly on a plane or travel via ferry.  If traveling via plane, he must be able to enter through the exit to get to the gate so he does not have to go near the metal detectors.  Taking him out of his environment is risky.  Dr. Chandler testified that what this means is the employee can go, but if he does it he could end up in the hospital in ICU or commit suicide.  Dr. Chandler testified the employee has a very high, high risk of increasing his symptoms when he is taken out of his environment.  He testified he based his opinion upon his experience with the people who have tic douloureux and the employee’s high risk because his pain ranges from 1 out of 10 to 10 out of 10.  If you take any person out of their surrounding who is very borderline in their ability to cope, the person is put at a high risk.  

Dr. Chandler testified, in reviewing the employee’s records, his pain is everywhere from a 10 over 10, which is suicidal, to a 1 over 10.  He testified they are doing everything they can and he still has exacerbations.


Dr. Chandler testified he is treating the patient for atypical facial pain, which includes trigeminal neuralgia.  He testified the employee has pain that is in this region and fits the trigeminal nerve.  The employee has several nerves that are being stimulated by the injury he has had.  What Dr. Chandler is trying to do is cover the area of the employee’s pain with the stimulation, which covers everything from V1 down.  V1 is the upper brow level, and cannot be adequately stimulated, but from there on down, they can get coverage.  The branch that goes from the superior portion of the forehead cannot be stimulated or covered.

Dr. Chandler testified the employee’s fifth, eighth and seventh nerves are affected.  They are all based from the trigeminal ganglion, which lies at the center where the focus comes from.  Historically, all that has been done to try and help people with this injury has not worked well, including killing the ganglion, dehydrating it, putting in stimulators, and putting in vascular graphs behind.  

Dr. Chandler testified that four different groups of medical providers work with this particular type of pain.  Almost anybody that has experience with atypical facial pain can diagnosis trigeminal neuralgia; those who generally treat tic douloureux, atypical facial pain, and trigeminal neuralgia are the ENT and pain specialists and neurologists.  Psychiatrists are the fourth group that works with patients who have this type of pain.

He testified that if the trigeminal ganglion is inflamed or injured, one can get the symptoms of trigeminal neuralgia.  The cause of that can be stimulation from any source; the most common source for this, he believes, is to have a tooth removed.  It can happen from a fractured jaw, a facial trauma, or drilling into the sinuses for people who have a procedure where they drain the sinuses and stimulate the nerve; all of these things can cause stimulation of the nerve.  He testified that herpes zoster is a virus, and any virus can attack that system.

Dr. Chandler testified he believes it is in the employee’s best interest to be involved in something that is externally stimulating; he needs to find a method of coping with his environment and go into some acceptable work for his self-worth survival.  He testified he thinks the employee should go back to work, because Dr. Chandler believes this will help the employee.  Dr. Chandler testified he believes the employee should do things that are outside of his home life; get some distractions so that he has other things that are important to him.  This will help him survive with the disease that he has.

Paul Williams, M.D.


Dr. Williams testified via deposition on April 9, 2004.  Dr. Williams’ area of specialty is neurosurgery; he is a neurosurgeon.  He was board certified by the American Board of Neurological Surgeons in 1982.  Dr. Williams testified he acquired his license to practice medicine in Alaska approximately two years ago.


Dr. Williams testified he was asked to evaluate the employee in conjunction with Dr. Dordevich.  He testified he was aware that Dr. Chandler indicated the employee had trigeminal neuralgia, but that he and Dr. Dordevich did not specifically address that issue in their report or their exam.


Dr. Williams testified that he and Dr. Dordevich justified the use of the statement somatoform disorder in their report because there were subjective symptoms in excess of what they could objectively document.  Dr. Williams testified that the proof of trigeminal neuralgia is actually the history of the pain that the person describes, and in the case of the employee, he did not describe a syndrome he and Dr. Dordevich felt was indicative of trigeminal neuralgia.


He testified that Ramsey-Hunt syndrome is facial paralysis from a virus.  Dr. Williams testified that he and Dr. Dordevich did not find evidence of a facial paralysis in the records and the employee did not exhibit evidence of facial paralysis.  


Dr. Williams testified he did not recall if he or Dr. Dordevich conducted the physical exam of the employee.  He testified that Dr. Dordevich dictated the report.  He testified if he did not conduct the physical exam, he would have been in the room.


Dr. Williams testified that reviewing the records and talking with the employee, he and Dr. Dordevich found subjective complaints and a great deal of excess objective findings that they could not make an objective diagnosis on.  He testified that the basis of their opinion that the medical treatment the employee received to date was not warranted was that the motor vehicle accident seemed to not have produced significant injuries to the employee; and there was an incident when he had flown in an airplane and had a lot of dizziness, but that was several months later.  He testified that he thinks the percentage of people that fly on an airplane and have vertigo or symptoms several months later is extremely remote.  Dr. Williams testified that he thought another basis for their opinion was that the medical records they read were often very subjective in nature, with a lot of controversy in the consulting physicians as to the cause.


Dr. Williams testified that the medical records indicated that in 1997 the employee had complaints of dizziness and had been diagnosed with viral labyrinthitis.  He testified that he also recalled that diagnosis being made subsequent to the accident, but that it would not have been related to the accident.


Dr. Williams testified that he and Dr. Dordevich did look at the condition of trigeminal neuralgia.  He testified that cervical stimulators are indicated when there is an objective, known cause of pain. An example of that would be a failed surgery.  The patient has had cervical surgery and is left with a painful syndrome; in that case the cause of the painful syndrome, ongoing syndrome, is well known.  He testified that for a condition of well known pathology, a cervical stimulator may be used.  He testified that he and Dr. Dordevich were impressed that the source of the pain in the employee was never well documented, and in that case a cervical stimulator, in their opinion, was not indicated.  He testified that he and Dr. Dordevich felt that psychological issues were the motivating force behind the employee’s complaints, which was further indication that a cervical stimulator was not warranted.


Dr. Williams testified that he recalled a seizure episode in the 1980s, but did not recall the saline being used to abate it.  He was shown the record.  He testified if that was the case, then it was not an anatomical seizure, but more of a psychogenic seizure.  He testified that saline has no therapeutic value in a true seizure and that would indicate psychosomatic influence in the employee presenting with a seizure.


Dr. Williams was reminded that in his report he shared his opinion that, from a physical basis, the employee should be able to return to work, because they did not think he was impaired except by self reporting.  He testified that what was meant by this was that he and Dr. Dordevich found no objective basis for the employee’s subjective complaints; and without an objective basis, they felt the employee was able to work.


Dr. Williams testified that he and Dr. Dordevich noticed that on the day the employee was examined he was shaky, but that they were unaware of any physical basis for his shakiness.  He testified that a Romberg test is to put the feet close together and to close the eyes; then the standing position is totally on proprioception as you close the eyes and remove visual cues; it tests proprioception fibers in the spinal cord.  Dr. Williams testified the results of the employee’s tests were questionably positive because he wavered some but did not fall.  A negative Romberg is when somebody can stand erect and very still without wavering, with their eyes closed.  A questionable one is when one wavers, but never falls because they are able to feel the fall and make corrective movements.  Dr. Williams testified that if someone had a true problem they would just fall on the ground, but the employee was able to catch himself as he was starting to fall over.  He testified that is part of the basis of his and Dr. Dordevich’s belief that there is some psychological issue in this case.


Dr. Williams testified that he has no medical training in psychiatry.  He testified that his comments that the employee’s difficulties are psychogenic in nature and not necessarily physical in nature are derived from his experience as a neurosurgeon, but not of a psychiatric expertise.  


Dr. Williams testified that the cause of trigeminal neuralgia is not understood or known.  There are cases where blood vessels are on top of the trigeminal nerve become compressed, and operations have been designed to move the blood vessel away with some success.  There are cases where tumors grow adjacent to the trigeminal nerve and compress it causing trigeminal neuralgia.  


He testified trigeminal neuralgia effects the fifth cranial nerve.  It provides sensation to the forehead, cheek and jaw.  In his experience, Dr. Williams testified, he does not recall ever having seen trigeminal neuralgia caused by trauma, or from scar tissue forming from a blow.  He testified that trigeminal neuralgia is not a common occurrence in his experience in neurosurgery.  He testified that people tell him that the pain of trigeminal neuralgia is excruciating.  He testified he has heard people with trigeminal neuralgia say if the pain could not be taken care of or reduced, they would rather be dead.


Dr. Williams testified when treating people for trigeminal neuralgia, the first thing he does is try and find a cause such as blood vessels, tumors – then that can result in a surgical treatment.  If he does not find a cause, he testified, he does an MRI.  If it is negative and a neurological work-up is negative, then the first thing he does is conservative management; Tegretol is the first-line drug to use for trigeminal neuralgia.


Dr. Williams testified he has never heard of a spinal cord stimulator being used to control trigeminal neuralgia pain.  He testified the proximity is great; a greater distance than the stimulator could send pulses.


Dr. Williams testified that the diagnosis for trigeminal neuralgia is a clinical one, and it is very specific.  He testified the patient will remain perfectly comfortable until there is a flash of pain in the division of the trigeminal nerve that has the trigeminal neuralgia.  He testified that it can be the cheek; it can be the jaw; rarely, less commonly, the forehead.  If someone tells you they have facial pain all day long, that is not trigeminal neuralgia.  As quickly as it comes, it goes away; but it is very excruciating.


Dr. Williams testified that the diagnosis for trigeminal neuralgia is very specific and he did not see, in reviewing the employee’s records, that the employee gave that specific history.  He testified that, in his opinion, the employee does not have trigeminal neuralgia.


Dr. Williams testified he and Dr. Dordevich do not claim to be psychiatrists, but the reason they used the term “somatoform dysfunction” was because the subjective symptoms were much out of proportion to the objective findings.

Eric E. Goranson, M.D.


Dr. Goranson testified at the hearing.  Dr. Goranson is a forensic psychiatrist, specializing in the interface between psychological and legal issues such as not guilty by reason of insanity, competency to stand trial, and workers’ compensation issues.  He had an opportunity to conduct a psychiatric evaluation of the employee; he did not conduct a physical exam, but spoke to the employee for about an hour and a half.  Dr. Goranson testified he was provided with voluminous medical records, but that he did not consider them all; he felt it would complicate his report to summarize all the records.  He reviewed the records from 1983 and those of pre-existing dizziness and problems prior to the accident.  He testified he focused on the records of treatment by other physicians and wondered whether treatment was provided for effectiveness or, rather, based upon subjective reports.  

Dr. Goranson testified that the employee had a pre-existing somatoform disorder.  He testified the 1983 seizure records showed hysterical or pseudoseizures.  He testified these seizures were behaviorally induced, not electrically induced; that there was no organic basis because the seizures went away after saline was administered.

He testified that pain clinics send patients for psychological exams, pro forma.  He believes this leads to bias, due to financial/business relationship between the two.  Further, he believes the opinion is, therefore, not valid.  He testified he was not impressed with Mr. Gromley’s, psychological work-up of the employee for the purposes of evaluation for the stimulator.  He was suspect because he inferred from the report that Mr. Gromley did not consider the records from 1983.  He testified he did not know if there was a relationship between Mr. Gromley and the pain clinic.

Dr. Goranson testified his diagnosis of somatoform disorder was based upon the employee’s ability to nonchalantly describe his debilitating pain.  It did not make sense to him that the employee moved his head and communicated freely in a conversational tone of voice.  Dr. Goranson testified it was obvious that the employee did not have such pain.  He also based his diagnosis on the fact the employee claimed he could not read because it makes him nauseous, but was able to show Dr. Goranson how he uses his palm pilot.  The diagnosis was also based upon the fact that the employee could share with Dr. Goranson those things he could not remember.  Therefore, Dr. Goranson testified, he does not believe memory is a problem for the employee.  

Dr. Goranson testified his review of the records and the interview he conducted lead him to diagnose:  Somatoform Disorder; Histrionic, nonchalant, superficial verbalizations; and compulsive personality traits, shared details of disability without reserve.

Dr. Goranson testified that he eliminates the December 27, 2000 accident as a contributing factor to the employee’s somatoform disorder; he considers it a pre-existing disorder based upon the fact the employee had a complaint of dizziness prior to the accident.  He testified the accident was not a substantial factor in the employee’s somatoform disorder because he did not start his complaints for six months.  He testified he has never seen a somatoform disorder delayed four to six months.  He testified he does not believe any of the treatment conducted by Dr. Chandler and Dr. Beal was reasonable because there is no basis in medical fact for the treatment provided.  He testified his opinion is supported by those of Drs. Ochoa and Mangham. 

Dr. Goranson testified that with somatoform disorder an individual is predisposed to having more pain and discomfort than is normal for a particular general medical condition.  He testified that in the case of the employee, psychological factors are preeminent and pre-existing, specifically, pseudoseizures, vision problems and dizziness.  He testified somatoform disorder is an actual psychological condition one can be born with it, or it is learned behavior.  Dr. Goranson believes the employee does have a severe disabling condition.  Treatment should be focused on getting the employee back to work.  Because there is no objective pain, Dr. Goranson testified, the employee must act like an adult and go back to work.  

Dr. Goranson testified that somatoform disorder typically requires something to set it off, some illness or injury.  Because the employee has been getting a lot of medical treatment, this may have set it off, but, he testified, it probably started back in 1983.  He testified that after 1983, it became dormant, but could have started again in July or September 2000, but could not have started after the accident because he waited six months to seek treatment.

Dr. Goranson testified that a person can be temporarily disabled from somatoform pain disorder, but the disability must end, and the person must go back to work.  From his opinion, the employee can go back to work.

Dr. Goranson testified it may be possible for minor head trauma to cause somatoform pain disorder.  Typically, he testified, it is caused when a person has a medical problem and then starts focusing on it.

Jose L. Ochoa, M.D.


Dr. Ochoa testified at the hearing.  He is a neurologist.  He has spent his career studying subjects such as nerve disease, irritable pain, sensation, false neuropathy and pseudoneuropathy.  He testified he is not board certified in the United States; it was not necessary because he was allowed to come to the United States based upon his discoveries and knowledge.  Because board certification shows a mastery of neurological medicine, board certification has not been necessary.


Dr. Ochoa testified that the employee’s seizures in 1983 were classic pseudoseizures.  The employee’s neurological display was shown not to be due to any organic reason, but a psychological function alleviated by a sugar pill.  He testified that a propensity for pseudoneurological disorders begins in childhood and belongs in the realm of treatment by a psychiatrist, but the realm of diagnosis belongs to a neurologist.


Dr. Ochoa testified he thinks the employee never had trigeminal neuralgia.  He testified that with trigeminal neuralgia, there are sudden attacks, but no loss of sensation.  A viral condition can cause the condition.  He testified the trigeminal nerve is inside the skull and it is impossible to relieve the pain of trigeminal neuralgia territory in the skull through a spinal cord stimulator.  Therefore, he testified that the employee’s pain relief from use of the stimulator is a placebo effect.


Dr. Ochoa testified that the only correct diagnosis by Dr. Chandler was atypical facial pain.  He further testified that atypical facial pain is psychogenic and the use of wrong treatments such as spinal stimulators and narcotics must be stopped.  Instead, he testified, cognitive, psychological therapy must be instituted.  Dr. Ochoa testified that the treatment by Dr. Chandler was quackery and malpractice.  He referred to the use of a scapegoat – whoever will pay the bills.


Dr. Ochoa testified that pseudoneurologic conditions can surface in adult life based upon a failure to deal with real life situations.  He testified that trauma cannot trigger a psychological disorder of this kind.  


He testified that the doctors are doing the wrong thing in treating the employee.  Drs. Chandler and Beal should have looked to a differential diagnosis prior to surgery and a spinal stimulator and narcotic.  These treatments were unnecessary and harmful.  He testified they should have reviewed the past medical records back to 1983.


Dr. Ochoa testified that his opinions are based upon a substantial degree of reasonable certainty.  In his opinion, the December 27, 2000 incident did not cause or aggravate the employee’s pre-existing condition of somatoform disorder, nor did it trigger the employee’s trigeminal nerve problem.


Dr. Ochoa testified that after the injury of 2000, the employee functioned and then got caught in a whirlwind of medical treatment and attention.  He testified that the employee had an opportunistic onset and the treatment received reinforced the fact that he is disabled.  The employee’s trust in his physicians is misplaced and he has been harmed by malpractice.


Dr. Ochoa testified that Dr. Chandler, in his deposition, criticized Dr. Ochoa because Dr. Ochoa has identified his maltreatment of patients and he is a scam.

Charles A. Mangham, M.D.


Dr. Mangham testified at the hearing.  He reviewed the employee’s medical records.  Dr. Mangham testified that the employee had vestibular neuritis, an inflammation of the inner ear.  He testified that vestibular neuritis is a viral condition that also causes hearing loss.  He found no objective evidence that the employee had a perilymphatic fistula, which is a controversial diagnosis.  


He testified that some doctors think a car accident is sufficient to cause a fistula.  He testified there is no such thing as delayed onset of a fistula.  The employee’s symptoms would have occurred immediately.  He testified a fistula is a tear in the window and would have to be immediate.  He cannot imagine a scenario where it would occur months later.  If there were an onset of fistula, the symptoms would be immediate, with a loss of balance and level of hearing function.  He testified, in the employee’s case, no tests showed a loss of hearing level.


Dr. Mangham testified there is no delayed effect with a fistula.  If the employee had a fistula, there would be no progression.  He testified fistulas do not expand; they tend to heal up right away.  If the employee had a fistula, Dr. Mangham testified, symptoms would have occurred immediately after the accident.  Dr. Mangham testified that a sudden onset of severe symptoms is typical.  However, he then testified that a gradual onset is a possibility.


He testified the diagnosis of fistula was unreasonable because there was no mechanism providing a sudden increase in pressure in the inner ear.  When the employee had the onset of symptoms, he was talking on the phone.  At the time of the accident and the plane decompression, nine and eleven days had passed, these periods of time were too long before the symptoms appeared for the diagnosis to be a fistula.  He testified the employee would have been symptomatic at the time of the injury, not some days later.  


Dr. Mangham testified that delayed onset of fistula -- the fistula starting small and getting larger -- is a mechanism that has been proposed and has not been disproven.  However, to assume a fistula is microscopic and symptomatic is an oxymoron.  The hole has to be at least one millimeter, large enough for the fluid to flow through.  If the fistula was microscopic and not visible, it may be patched with a blood patch, but that is not necessarily needed.  


He testified that based upon review of Dr. Beal’s records, he found no evidence of a fistula.  He found no evidence of a fistula because there was not immediate dizziness and hearing loss.  As a cause of fistula, Dr. Mangham testified he discounted the blow to the employee’s left side of his head and the medical reports of dizziness, vertigo and head pain.  He testified that, perhaps, the symptoms were caused by vestibular neuritis.


Dr. Mangham testified that a fistula can be caused by nose blowing or changing pressure in the ear canal and is often accompanied by dizziness and hearing loss.  In his opinion, microscopic fistulas are not symptomatic.  He testified that fistulas do not increase in size; while it seems plausible, he has not observed it clinically.  He testified fistulas are not typically caused by trauma to the head, except stapis surgery, which is surgery of the third ear bone.  Fistulas caused by trauma seem to be a very rare event.  In his experience, with 20 to 30 patients, he has never seen one.  However, he testified, there are doctors who believe fistulas are caused by trauma.  Dr. Mangham testified that he believes the surgery for the fistula was inappropriate.  

Joy Vaughn


Joy Vaughn testified at the hearing.  Mrs. Vaughn has been married to the employee for 20 years.  On the day of the December 2000 accident, Mrs. Vaughn testified the employee told her he “had his bell rung”, and the side of his face was numb.  She testified the doctor said a nerve was damaged and that it should heal within three days; if not, go to see his family doctor.


Mrs. Vaughn testified that she observed several days after the accident the employee was nauseated.  Ten days after the accident he shared with her that he felt nauseated and had felt that way since the accident.  She attributed this to his gallbladder, which was removed in early January 2001.  Although he had shared that when he was on the ladder at work he felt dizzy, she continually attributed this to his gallbladder problem.  Then he had a kidney stone and passed it February 20 or 21, 2001.  In April he had problems with his right ear.  It was attributed to a virus, he was given anti-viral medication and he felt better in three days.  He continued to feel dizzy and queasy.  In June, he had an extreme episode.  After the second extreme episode, he was referred to Dr. Pulliam.


Mrs. Vaughn testified she always used to lose her keys and the employee always knew where they were.  She testified he used to remember things very well.  In January, after the accident, he could not remember things.  He could not help her with her keys anymore.  She was afraid he had Alzheimer’s.  The fact he could not remember where the keys were was very unusual.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
IS THE EMPLOYEE ENTITLED TO ADDITIONAL BENEFITS?

A. Applicable Laws

The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

B.
The Employee’s Right to Additional Benefits

The employee claims that in the course and scope of his employment he was involved in a motor vehicle accident and has suffered injuries from that accident for which he is entitled to benefits.  The employer claims that the employee has a pre-existing condition, somatoform disorder, and the accident was not the cause of the disorder or any other injury to the employee.  



1.
The Employee’s Pre-August 31, 2001 Surgery Symptoms

The employer contests that the employee had a debilitating medical condition that required surgery on August 31, 2001.  The Board finds the employee introduced sufficient evidence to raise the presumption of compensability that his symptoms prior to and on August 31, 2001 were work related and the treatment necessary.
  The employee testified that after the December 2000 automobile accident he felt nauseated and the left side of his face was numb.  He testified that his balance began deteriorating and his memory started failing him.  His wife corroborated his problems.  The employee testified that he related his problems to his December 2000 automobile accident after Dr. Beal put pressure in his ear.  He testified that when Dr. Beal applied pressure in his ear, the left side of his face went numb, just like it did after the automobile accident.  


Dr. Beal stated the trauma to the employee’s head during the automobile accident caused a perilymphatic fistula and central vestibular problems.
  Dr. Fell stated in both the preoperative and postoperative diagnoses that the employee had left endolymphatic hydrops/Meniere’s disease and left oval window and round window perilymphatic fistula.
  Dr. Fell indicated the employee’s problems existed since his work automobile accident.  Dr. Chandler found the employee suffered numerous complaints, including middle ear injury which resulted in a endolymphatic shunt, related to his car accident.
  Dr. Beal stated the employee was unable to work because of his work injury.  The Board finds this evidence is sufficient to establish a “preliminary link” between the work accident and the employee’s claim for additional benefits.  Following the Court's rationale in Meek v. Unocal Corp.,
 the Board therefore applies the presumption of compensability from AS 23.30.120(a)(1) to the benefits the employee claims.  


The employee having established a presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.  The employer presented evidence that the employee's condition was not work-related.  Dr. Mangham testified the employee likely suffered vestibular neuritis, which was not work-related, and the employee's surgery was unnecessary.  Dr. Ochoa stated the employee's condition was likely a recurring pre-existing condition, unrelated to work 
  Drs. Dordevich and Williams stated the employee's condition was not related to his work injury, since there was no objective evidence of pathology.
  Dr. Goranson stated he did not believe the employee's condition was work-related.
  The Board finds the employer has offered substantial evidence ruling out the employee’s employment as a substantial factor in causing the employee’s pre-August 31, 2001 symptoms, thus rebutting the presumption.
  


The employee must prove his claim for additional benefits by a preponderance of the evidence.
  The Board finds the employee has proven by a preponderance of the evidence that he suffered work-related symptoms prior to and on August 31, 2001, including a left perilymphatic fistula.  The employee testified that after the December 2000 automobile accident he felt nauseated and the left side of his face was numb.  He testified that his balance began deteriorating and his memory started failing him.  His wife corroborated his problems.  The Board finds the employee and his wife are credible and accords substantial weight to their testimony.
  Their testimony and the employee’s symptoms are supported by the objective medical findings of Drs. Beal, Fell and Chandler, the employee’s treating doctors.


Dr. Beal stated the trauma to the employee’s head during the December 2000 automobile accident caused a perilymphatic fistula and central vestibular problems.
  The objective findings support Dr. Beal’s diagnosis.  A Balance Master Test conducted on July 27, 2001 revealed a number of abnormalities.
  Dr. Beal interpreted the Balance Master Test, stating, “This is an abnormal balance master test showing some significant balance disturbances.”


An EquiTest Balance Platform, conducted on July 27, 2001, showed abnormalities in several test situations, indicating a vestibular defect.
  Dr. Beal interpreted the test results as indicating a peripheral vestibular lesion and possibly a central long-loop syndrome as well.
  An ENG test revealed a 42 per cent unilateral weakness in the left ear, which indicates a left peripheral lesion of significance.


Dr. Beal repeatedly related the employee’s problems to his December 2000 work accident.  In a letter dated August 1, 2001, written by Dr. Beal, he stated:

Robert Vaughn has a significant otologic vestibular problem that is going on, probably secondary to an accident that occurred last December.  This gives him significant disequilibrium and balance disturbances, and the possibility of a perilymphatic fistula.  Because of the perilymphatic fistula, he should be restricted to lifting anything over 20 pounds and should not fly in airplanes unless on an emergency basis.  Secondarily, the patient should be, basically, bound to the ground and not be climbing on ladders or anything which requires balance and equilibrium until this is corrected.

In Dr. Beal’s report dated August 1, 2001, he stated

Robert comes in today to review balance testing.  He had an automobile accident on December 27, 2000 and, subsequently, sometime after that time, he started developing symptoms that brought him in here which are dizziness and disequilibrium to the point of agitation, nausea and vomiting, and significant tinnitus.  Audiometric studies show that he has bilateral hearing loss, a 25 degree level in the left ear and 20 degree level in the right ear, speech frequencies. . . .   

Dr. Beal recommended an exploration of the left ear with closure of the fistula areas.
  Dr. Beal wrote a letter to the employer on August 10, 2001, stating that the employee was injured in an automobile accident in December 2000, and began having problems with his balance system in January and February 2001, that was directly related to this injury.  Dr. Beal expressed his belief that the employee had a significant injury to his balance system that involved both the peripheral lesion, such as the perilymphatic fistula, and a significant hydrops in his left ear.
  


Dr. Beal addressed the employee’s ability to work:

This gentleman has tried hard to stay in the workforce, but has not been able to, and was finally put down by this disease.  This should be recognized, and it should be certainly applied under the workman’s compensation operation from his employment.  Because of this fistula that this patient developed somewhat after his accident, he has had significant abnormalities of the balance system, which would preclude him from work on a daily basis.

Dr. Beal referred the employee to Dr. Fell for surgical correction of the ear defects.
  Dr. Beal stated that he was very suspicious that the employee had injured the balance system centrally, and indeed might need to have significant physical therapy to get that entirely straightened out.
  Dr. Beal expressed he was hopeful that with the surgical correction and physical therapy the employee would be returned back to the work force.


Dr. Fell noted the employee’s problems existed shortly after his car accident.  He stated:

He did describe true whirling environmental motion that persisted for a number of hours.  The patient also had some sensation of fullness in his left ear.  The patient then had some slight initial improvement.  He had had gallbladder surgery two months earlier and the family wasn’t sure whether or not it was related to that, so at that time, no further evaluation was done.  For several weeks he had chronic disequilibrium.  He is very active and his balance is apparently very important to his occupation.  He was having difficulty as a result of this.  However, he continued to see if it would get better on its own.  In the interim, he had a kidney stone and with the balance symptoms persisting, the family was concerned that perhaps the kidney stone and the problems associated with that were contributing to his balance disturbance problem.  However, he is now recovered from that and continues to be relatively incapacitated by his balance disturbance problem.


Dr. Fell found the employee had the usual complaints of memory problems and concentration problems associated with incapacitating balance disturbance.
  In Dr. Fell’s assessment and plan he states:

A 40-year-old male with a post barotrauma incapacitating balance disturbance.  Vestibular function tests support a problem with the left peripheral balance system.  The choleric weakness and positive ECOG certainly supports a diagnosis of endolymphatic hydrops.  Additionally, the history is certainly suspicious for a perilymphatic fistula because of the associated definitive history of barotraumas. . . . I think it is definitely appropriate to consider surgical evaluation to try and get him into a better situation so that he can get back into gainful employment. . . . Based on the ENG, I would agree with Dr. Beal that an endolymphatic sac shunt procedure should be considered, as well as oval window and round window grafting for the probable fistula in the left ear.  Otherwise, I think you have to offer this patient something because time alone has not helped him and we do have tests that clearly reveal a significant problem.

Dr. Fell decided to operate on the employee’s fistula.  His Operative Report dated August 31, 2001 stated that over the last eight months, the employee had been dealing with a post-traumatic incapacitating balance disturbance that was a work related injury.
  Both the preoperative and postoperative diagnoses were left endolymphatic hydrops/Meniere’s disease and left oval window and round window perilymphatic fistula.


The Board finds the employee's symptoms and need for surgery were caused by his December 2000 work accident.  The Board finds Dr. Beal presented a logical and consistent explanation of the employee's condition.  Dr. Beal’s specialty is otolaryngology, with a sub specialty in otoneurology -- the study of dizziness and balance problems.  He has been board-certified in otolaryngology since 1966.  He also has been selected as a Second Independent Medical Evaluator by the Alaska Workers' Compensation Board.  He has extensive experience dealing with fistulas.  From 1988 to 1998, he studied 650 people with injuries that potentially caused fistulas.  The Board finds Dr. Beal's explanation of the employee's condition to be very credible and the most plausible explanation of what actually happened to the employee.
  Dr. Fell confirmed in his pre and post operative reports that the employee suffered a left fistula, among other things.  


The employer’s physicians do not dispute the employee suffered genuine symptoms of pain, nor do the employer's physicians allege the employee is malingering.  They do dispute the etiology of the employee's complaints.  Dr. Mangham stated that neither head injuries nor barotraumas are likely to cause perilymphatic fistulas.  This directly conflicts with Dr. Beal's objective findings and testimony.  The Board finds Dr. Beal's explanations regarding the causes of perilymphatic fistulas and the employee’s symptoms more plausible.  


Drs. Dordevich, Williams, Ochoa and Goranson found the employee’s perilymphatic condition nonexistent, based on a lack of objective medical evidence.  However, Drs. Beal and Fell had numerous objective evidence of fistula symptoms.  The Board finds Drs. Beal and Fell to be the more reliable physicians in this instance, since they spent considerably more time with the employee, treating him, examining him, and, in Dr. Fell’s case, operating on him.  Dr. Fell’s post operative report indicated the employee did indeed have a fistula.


Dr. Ochoa accused the employee's treating physicians of inventing diagnoses, "quackery," being "unscrupulous," operating on the employee for "personal (tertiary) gain” and applying "folk medicine."  There is no evidence to support these accusations.  The Board finds Dr. Ochoa to be not credible.  Instead of attempting to assess the employee in a professional, objective manner, Dr. Ochoa engaged in character assassination and made speculative accusations against several reputable Alaskan physicians.  All this while Dr. Ochoa did not examine the employee himself.  Dr. Ochoa assumed the role of advocate for the employer rather then attempting to discern the facts.  The Board assesses no weight to Dr. Ochoa's testimony.


The Board finds the employee suffered a perilymphatic fistula and central vestibular problems, which were related to his December 2000 work injury.  His symptoms prior to, and including his August 31, 2001 surgery are work related.  The employee is entitled to all benefits that flow from that injury, penalties, interest and attorney fees.



2.
The Employee’s Post-Surgical Symptoms

After the employee's August 31, 2001 surgery, the employee's condition spiraled out of control.  The medical testimony in this area is hotly contested.  On the one hand, Drs. Dordevich, Williams, Ochoa and Goranson state the employee does have a psychological condition, albeit not work-related.  It was admitted by the employer that somatoform disorders are compensable in Alaska, if work related.  On the other hand, Dr. Chandler relates the employee's post-surgical condition to his work accident, finds the employee suffers trigeminal neuralgia and there is substantial testimony that a surgical implant corrected the employee's trigeminal neuralgia.  No physician has opined that the employee is malingering, but it is unclear whether the employee suffers an actual physical condition or rather some sort of somatoform disorder.


The legislature has granted the Board the authority to order a SIME to assist in our decision-making process.  AS 23.30.095(k) provides, in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

The Board first considers the criteria under which we review requests for SIME evaluations, specifically:

1. Is there a medical dispute between the employee’s attending 

physician and the EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?


The Board finds significant medical disputes exist between the physicians in this case.
  The Board finds that a SIME physician’s opinion would assist us in resolving these disputes. Under both AS 23.30.095 and AS 23.30.110(g), the Board concludes that the employee should be seen by a SIME physician.


A SIME must be performed by a physician on our list, unless the Board finds the physicians on our list are not impartial.
  The Board finds a medical doctor with a specialty in neurology and/or psychiatry is best suited to perform the SIME and AS 23.30.110(g) evaluation.  A review of the Board’s SIME list reveals there are no physicians in Alaska with these specialties.  There is substantial evidence the employee cannot fly with his condition.  Accordingly, the Board orders the parties to attend a prehearing to arrange for a SIME in Alaska, with a physician that is selected in accordance with 8 AAC 45.092(f).


The Board requests that the focus of the SIME be on whether the employee suffers a somatoform disorder or a physical injury, and whether either of those conditions is related to his work injury; and what can be done, if anything, to improve the employee’s condition so that he may again be a productive member of the workforce.  
ORDER

1. The employee’s symptoms prior to, and including his August 31, 2001 surgery are work related.  The employee is entitled to all benefits that flow from that injury, penalties, interest and attorney fees.

2. A SIME shall be conducted.  The parties shall have a prehearing with Workers’ Compensation Officer Cathy Gaal to arrange for this SIME.

3. The Board reserves jurisdiction to resolve the remainder of the disputes in this matter until after the completion of the SIME.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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