DAVID L. BOLING  v. MUNICIPALITY OF ANCHORAGE

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                           Juneau, Alaska 99802-5512

	DAVID L. BOLING, 

                                             Employee, 

                                                Respondent,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

  (Self-insured)                    Employer,

                                               Petitioner.
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)

)
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200413040
        AWCB Decision No.  06-0011

        Filed with AWCB Anchorage, Alaska

        on January  13, 2006


We heard the employers' petition for review of the Board Designee's protective order on December 14, 2005, in Anchorage, Alaska. Michael Jensen represents the employee. Attorney Shelby Davison represents the employer and insurer ("employer").  We closed the record at the hearing’s conclusion.


ISSUE

Did the Board Designee abuse her discretion in granting the employee’s request for a protective order regarding the employer’s request for psychiatric records?


SUMMARY OF THE EVIDENCE
The employee has had several work-related injuries.  The first occurred in the mid 1990’s in Wyoming when he slipped and fell on ice injuring his left shoulder and right hand.
  He ultimately underwent a successful Mumford procedure and a successful carpal tunnel release.
    He also reported a low back strain in 2001.
 On August 4, 2004, the employee reported injuring his neck and back while working for the employer.
  The employee reported he was collecting residential refuse and operating a side load vehicle when he felt and heard a pop in his neck, resulting in “pain, tingling, numbness through arms and legs.”
   He testified that he was able to get back in the cab of his truck and called his boss who came to take him to the emergency room.
   On April 13, 2005, the employee filed a claim seeking indemnity and medical benefits.  The employer controverted benefits based on its February 22, 2005 report from its orthopedist, Dean Rickets, M.D.  Dr. Ricketts opined that the employee was medically stable and could return to the job at time of injury.  He stated that the employee had no permanent partial impairment and that no further treatment was necessary.

The employer deposed the employee on June 23, 2005.  In his deposition the employee was forthcoming regarding prior psychological counseling that occurred on two separate occasions.
  The employee testified he was treated for depression from April/May 2004 to October/November 2004.  He was also treated for PTSD
 in the late 90’s.  Upon learning of this prior treatment, the employer scheduled an employer’s medical evaluation (“EME”)
 with psychiatrist Eric Goranson, M.D.  The employee timely requested a protective order.  On July 12, 2005, the parties argued this discovery dispute before Board Designee McKenna Wentworth.

The Board Designee set forth a thorough analysis in her prehearing conference summary dated July 18, 2005.  It provides in pertinent part:

Discussions and arguments:

1. Whether to grant the employee’s petition for protective order against the employer’s scheduled psychiatric EME? 

Employee argues that the basis for his claims revolve around a physical injury and has made no claim for treatment or disability for any psychiatric conditions.  Moreover, the employee argues that the employer learned of the mental health treatment the employee had that involved childhood incidents that are generally embarrassing to the employee during the course of his deposition and only asserted a psychiatric evaluation after the deposition. Employee argues the employer’s late request for a psychiatric evaluation is intended to harass the employee and was intended to delay the hearing. 

Employer argues that there is sufficient evidence in the record to demonstrate that a psychiatric evaluation has been recommended by both the employee’s treating physician and the employer’s medical evaluation of 2/22/05 to establish that a psychiatric evaluation is relevant and the employer’s orthopedic examiner with determining whether cervical fusion is reasonable and necessary as well as to assist with the evaluation and causation of the employee’s “chronic pain.” 

2. Whether to grant the employee’s petition for protective order against psychiatric records relating to PTSD and depression from 1995? 

Employee argues that a protective order should be placed on the records pertaining to the PTSD and depression from counseling the employee had in 1995.  Employee argues that the records are particularly sensitive and should be limited or sealed.  Employee outlines that he is willing to disclose the information to the examiner during the course of the evaluation but doesn’t see how the records are relevant.  Employee is further concerned that once the records were released there would be no way to “unring the bell.” 

Employer argues that any record of mental health treatment is relevant to a psychiatric evaluation.  Employer argues that they should be able to get a letter from the psychiatrist supporting their position and argue that they are entitled to independently verify the employee’s history and records. 

Chair found that the fact that the EME specialty is psychiatry doesn’t necessarily automatically open the door for all records relating to PTSD or depression, which are not conditions or diagnoses in dispute.  After applying a balance test, the chair found that the probative value of the records is outweighed by the danger of unfair prejudice or confusion of the issues.  

Chair granted the employee’s petition for protective order with respect to the records the employer is currently seeking.  Employer was advised that after the evaluation has taken place, the employer may renew its’ request for records conditioned upon an offer of proof.

3. Whether the employee should be allowed to audio record the psychiatric EME?

Employee, through counsel, voiced his intent to audio record the EME.  Employer objects to the audio recording and points to persuasive board decisions that does not allow audio recording or the presence of a third party at the evaluation. Employer outlines that an audio recording of the examination could be construed as interference with the examination if it results in the examiner refusing to allow an audio recording. The employee asserts that that an audio recording is not a third party participant and allowable under the civil rules and should not interfere with the exam process. 

Chair found that under the facts of this case, the employee could audio record the EME.  Chair finds that a psychiatric evaluation is distinguished from a physical examination in that there is no objective examination performed where there is a record of physical findings and data used to arrive at the examiners opinion.  Chair finds that the examiner’s sense of the employee’s existing mental or emotional condition at the time of the examination is an exception to the hearsay rule and generally is admissible. Chair finds that if the employee was denied the opportunity to audio recording he would also be to denied the opportunity to rebut any expert testimony intended to be offered by the employer. …

The Board Designee granted the employee’s petition for a protective order regarding the employer’s request for his 1995 PTSD records and denied his petition for a protective order regarding the employer’s psychiatric EME.

On August 8, 2005, the employer’s psychiatrist, Dr. Goranson, evaluated the employee.  While reviewing the records provided by the employer, Dr. Goranson notes that the first time “evidence of pre-existing non-work related psychiatric problems” is found in a chart note from a pain clinic in January 2003, under diagnosis where it is noted “history of childhood physical abuse.”
  Dr. Goranson commented, “anything listed under diagnosis should be confirmed by material that is within the body of the report.”
   

The next reference regarding the possibility of a possible psychiatric condition in Dr. Goranson’s report is in his summary of a February 22, 2005, employer evaluation conducted by orthopedic surgeon Dean S. Ricketts, M.D., who had previously evaluated the employee on September 30, 2004.  Dr. Goranson quotes Dr. Ricketts as opining that “the question of psychosocial factors impeding his recovery is beyond the scope of this examiner’s expertise.  A psychiatric evaluation, in my opinion, would be appropriate, and this is probably indicated prior to making any final decisions regarding surgery. “

Dr. Goranson found it relevant that throughout the employee’s medical history “no psychiatric symptoms, diagnoses, or treatment have been mentioned by any of these physicians, nor was there any evidence that this aspect of his presentation had even been considered.  This is relevant, given what I learned in my evaluation.”
   In his evaluation, Dr. Goranson discovered that the employee was no longer married.  Dr. Goranson’s report describes how the employee was abused as a child, how in 1997 he was unhappy in his job, went to the division of vocational rehabilitation and was referred to psychologist Cynthia Dodge.  His report indicates that the employee saw Ms. Dodge for a year and a half to two years during which time the employee stated that he was treated for depression and PTSD.  Dr. Goranson found it noteworthy that the employee did not volunteer symptoms relevant to the diagnosis of PTSD.    The employee next saw a counselor by court order after he hit his son and child services intervened.  The counselor saw him from February 2004 to November 2004. Dr. Goranson reported that the employee has never been given any psychiatric medications and knows of no family history of psychiatric disorder.  

Dr. Goranson’s report addressing mental status provides in pertinent part:

…He was somewhat jolly throughout the interview often at inappropriate situations (for instance, when telling me about the extensive physical abuse that he received from both parents and regarding his mother’s suicide).  There is no evidence of disorder of thought such as delusions or hallucinations.  He did not appear to be depressed or anxious and, in fact, specifically denied those.  He is not currently suicidal….

His assessment is in pertinent part:

It is clear that Mr. Boling has significant pre-existing non-injury related psychiatric problems that are likely impacting his presentation to healthcare professionals which helps understand some of the non-physiologic responses that his doctors have noted.  He also has non-work related physical problems (primary osteoarthritis, but now also including diabetes, hyper-cholesterolemia, etc.), which would likely make any prudent surgeon somewhat cautious about operating on him.

It would have been helpful to have seen Dr. Dodge’s notes.  If these records are truly missing perhaps she could be persuaded to write a summary of her treatment.  It is my understanding that treatment records need to be kept longer than five years.   Also, perhaps helpful, would be records from his treatment with Wendy Chase and anger management classes if he did them.  

The reasons that these records would be helpful is that they would provide more data to help understand Mr. Boling.  This is especially critical when something of a permanent nature, such as surgery, is being contemplated.  Obviously, surgery will leave scarring and can lead to more complaints of pain and worsening of conditions, especially in individuals with past history of abuse.  Mr. Boling’s past history of abuse sounds particularly egregious, if true.  It would be important to have some form of additional corroboration from Dr. Dodge if that is possible.  (I am not suggesting that Mr. Boling is making this up, but it would be helpful to have the viewpoint of another professional when the work was not done in the context of a Workers’ Compensation claim.)….

There appear to be masochistic character traits in Mr. Boling … Individuals with masochistic character traits are in general poor candidates for surgery because of the pathological interpersonal dynamic that is at play beneath the surface between doctor with patient and the inevitability that complaints of pain lead to further tests, explorations, medications, and the like.  There already has been enough doubt generated about the nature of Mr. Boling’s pain complaints (i.e., whether due to his pre-existing osteoporosis or in some way due to his injury a year ago).  Performing surgery would add a permanent (i.e., scarring factor) that would doubtless complicate this problem.  

I seriously doubt the diagnosis of posttraumatic stress disorder.  Not everybody who has suffered childhood physical abuse gets this diagnosis…in order to make the diagnosis of PTSD, not only does there have to be trauma, but there has to be a constellation of other symptoms.  Mr. Boling has none of those today and it is unclear whether he even had them back when he saw Dr. Dodge.  His complaints at that time sound more like depression.  . . . In this case, Mr. Boling has developed a persona of a jolly fat man who has underneath a lot of anger, which apparently comes out at inappropriate times and, in fact, got him into trouble a year and a half ago to such extent that he was mandated by CSD to get treatment and his wife divorced him ….

Currently, the most reasonable diagnosis for Mr. Boling would be pain disorder associated with psychological factors and a general medical condition.  It would be my opinion that the psychological factors do, in fact relate to his past history of abuse and his poor life adjustment as an adult.  These are not work-related and, in my opinion, the psychological factors would be the major contributing cause of the pain disorder.  Personality factors have been commented on already particularly masochistic ones (i.e., his inappropriately jolly demeanor while talking about his abuse).

… A provisional diagnosis of opiate abuse could be considered.

Dr. Goranson’s final diagnosis was probable pain disorder associated with psychological factors and a general medical condition, no PTSD, and possible narcotic abuse.
  He concluded that the employee had a mixed personality disorder with passive, dependent, and masochistic feature.  

In a prehearing conference before Board Designee Kristy Donovan on October 10, 2005, the employer again requested a psychological release.  The prehearing conference provides in part:

Defenses:

ER’s 5/5/05 Answer (Per 2/22/05 EME report, EE medically stable, can return job at time of injury, no additional PPI has been sustained as a result of the 8/4/04 injury; no further treatment is indicated, cervical surgery is not reasonable).  

Discussions:

Ms. Little states that the Dr. Goranson, who conducted the psychological exam for the employer, stated in his report that Mr. Boling’s past records for counseling are relevant.  ER is asking for a psychological release for PTSD, Chronic pain, Depression from 1995 to present.  

Mr. Jensen states that Dr. Goranson did a very comprehensive evaluation of Mr. Boling without the records, therefore the records are not relevant.  Mr. Jensen states that the nature of the records are very sensitive and the employer just wants to use them to embarrass his client.  The past counseling records are not relevant to the cervical surgery.  

Findings of Fact and Conclusions:

The prehearing chair is given authority under AS 23.30.108 to rule on discovery disputes.  The chair is given statutory authority to rule on medical and rehabilitation releases properly served under AS 23.30.107.  Other release disputes fall under 8 AAC 45.095.  

The employer has provided proof that the release was properly served under AS 23.30.107 and 8 AAC 45.095; thus, the chair has the authority to rule on the release under AS 23.30.108.  The chair makes findings of fact as follows:

Chair review Dr. Goranson’s report dated 8/8/05.  The Chair found that Dr. Goranson was able to clearly diagnose Mr. Boling without prior counseling records.  

Dr. Goranson states that Mr. Boling does not have PTSD nor does Dr. Goranson mention anything about depression in his diagnosis.  

I rule as follows on the release:

Psychological release for PTSD, Chronic pain, Depression from 1995 to present – a protective order is issued.  

Order:

Parties will proceed in accordance with this prehearing conference summary.

Parties stipulated to an oral hearing on December 14, 2005, limited to 10 minutes per side, a total hearing time of 20 minutes, on the issue of whether the Board Designee abused her discretion issuing the protective order for the psychological release. They stipulated to waive their right to have witnesses testify at hearing. No new evidence can be submitted.  The decision by the Board will be based on the records that existed at the time of the PH.  
The employer argues that it is entitled to prior psychological records for several reasons:

1. The employee’s treating physician, Shawn Johnston, M.D., recommended in a May 4, 2005 chart note that the employee undergo psychological counseling to deal with his chronic pain issues;

2. In September 2004, Dr. Johnston noted that the employee’s pain complaints seem out of proportion to the clinical findings; 

3. In his February 22, 2005 report, the employer’s physician, Dr. Ricketts opined that the employee’s subjective complaints were out of proportion to his objective findings; and

4. The employer is entitled to prior psychological records to determine if the employee ever had a chronic pain type syndrome/behavior and/or any recognized psychological differential diagnosis to any pain disorder recognized under the DSM IV.

In support of its request for a psychiatric release, the employer relies upon a recent Board decision, Lucore v. State of Alaska,
 where the Board ordered a psychological evaluation in light of the employee’s chronic pain complaints.  The employer also cited to Tschantz v. Anchorage School District,
 for support.  In Tschantz, the Board determined that the employer should be granted access to mental health records whether or not the treatment was explicitly tied to chronic pain treatment.

The employer argues that the employee does not control what documents are relevant to an issue in dispute.  The employer asserts at pages 4 and 5 of its hearing brief that “[a]mong the experts, it is well known and well addressed that a possible pain disorder is that of a psychological diagnosis and that there are numerous ‘differential diagnosis’ for pain disorder.”  The employer reasons that because the employee testified in his deposition that he had previously received counseling for PTSD and depression, the employer is entitled to obtain these records to substantiate these alleged diagnoses and/or see if there are additional diagnoses that could explain the employee’s chronic pain.

The employer also argues that the Board Designee abused her discretion because prior Board decisions support the release of all prior psychiatric records.  Moreover, the employer argues that Dr. Goranson believes the prior psychiatric records would aide him in his diagnosis and recommendations.  Therefore, the employer reasons under Knight v. NANA/Dynatec JV,
 the records are admissible.  The Employer asserts that the Board Designee’s decision is not supported by established Board precedence.

Finally, the employer asserts that it has shown by a preponderance of the evidence that the prior psychological counseling records are relevant to the current claim.  The employer argues that the employee has not proven that they are not relevant.  The employer asserts the employee’s attending physician agrees that there are psychological issues that are impacting the employee’s current condition. Additionally if the Board does not permit access to these records, the employer asserts it is denied due process of law.

The employee argues that the Board Designee did not abuse her discretion because the records are not relevant to the employee’s cervical injury, because Dr. Goranson was able to render a thorough opinion based upon existing records.  Further, the employee asserts the employer’s request is made for purposes of harassment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. STANDARD OF REVIEW

AS 23.30.108(c) provides that: 

At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.

Under AS 23.30.108(c), we must uphold a decision of the Board Designee absent "an abuse of discretion." Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act. The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions. It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard: 

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.... If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
 

Also, on appeal to the courts, our decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test. Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of a Board Designee's discovery determination.

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order... must be upheld."

II. DISCOVERY DETERMINATION

Under AS 23.30.107(a), the employee must release all evidence "relative" to the injury. Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide-ranging discovery under the Rules of Civil Procedure."
  After it is shown that informal means of developing medical evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
 If an employee unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders, which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
 

On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record. 8 AAC 45.120(e). We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.
 Considering the statutory provisions and case law discussed above, we conclude that a Board Designee deciding a discovery dispute under AS 23.30.108(c) should require the release of all evidence "relative" to a claim. That is, all evidence relevant and necessary to the resolution of the claim. On reviewl, we do not reweigh the evidence or draw our own conclusions, rather we review the record and arguments presented to determine whether the Board Designee had substantial evidence to support his or her decision.

The fundamental evidentiary burden for the parties is to produce affirmative evidence showing the employee's work injury was, or was not, a substantial factor in causing his present symptoms.
 We take administrative notice that discovery of all types of medical evidence within two years before a work injury are readily granted by the Board, with a showing of a low threshold of relevance.
 

In the instant case, the employee is claiming only benefits for a physical injury, and is not claiming benefits for any mental injury. However, the employer's physician, Dr. Goranson, believes that psychological factors are influencing the employee's perceptions of his symptoms. Such psychological evidence may be useful in providing an alternate explanation of the employee's symptoms, possibly providing affirmative evidence eliminating the work injury as a cause of his present condition, or providing affirmative evidence concerning the extent of the injury.

The employer relied heavily upon the Board’s decision in Lucore, however, the Board’s decision was subsequently overturned in Lucore v. State, Dep’t of Health & Social Services, Alaska Super. Ct. No. 3AN-05-12395 CI (December 21, 2005), shortly after the record closed in this proceeding. In Lucore, the court found that an inconsistent physical examination or a disagreement among medical providers on the cause of symptoms is insufficient to establish a need for an independent psychological examination or discovery relating to the employee’s mental health when the employee has not claimed mental distress nor has the employee sought treatment for a mental claim. We find Lucore, addressed the need for and scope of an employer’s psychiatric evaluation of the employee.  Here, the employer’s psychiatric evaluation has taken place and the employer is seeking counseling records from two separate periods of counseling, one in 1997 and one in 2004.  

Based on our review of the record, we find the Board Designee had substantial evidence in the record to support her decision to issue a protective order concerning the psychological records.  Applying the substantial evidence test, a "[reviewer] may not reweigh the evidence or draw its own inference from the evidence. If in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order   . . . must be upheld."
  We find, in light of the record has a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support the Board Designee’s decision that a protective order was appropriate.  We find Dr. Goranson’s evaluation is based upon his review of the medical records and his interview with the employee.  We have reviewed Dr. Goranson’s report and find that when reviewing Dr. Johnston’s May 4, 2005 chart note, Dr. Goranson did not note that Dr. Johnston recommended the employee undergo psychological counseling to deal with his chronic pain issues.  We further find that upon the record presented, he was able to conclude with reasonable medical probability that the employee is a poor surgical candidate and that the employee’s present medical symptoms are not work related.   

Under the Act, information is discoverable if it is "relative" to the employee's injury or claim.
AS 23.30.107(a).  On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.

We have developed a two-step process to determine the relevance of evidence: (1) What matters are "at issue" or in dispute in the case; and, (2) Whether the information sought by the employer is reasonably calculated to lead to facts that will have any tendency to make a question at issue in the case more or less likely.

In analyzing the first step of the relevancy test, we find a dispute exists regarding whether the employee's current medical complaints, need for treatment, and alleged inability to work are due to psychological factors unrelated to his employment with the employer. In the second step of the relevancy analysis, the Board's designee concluded the records sought were not likely to have any tendency to make a question at issue in the case more or less likely. The designee explained her rationale for granting a protective order as:

Chair review [sic] Dr. Goranson’s report dated 8/8/05.  Chair found that Dr. Goranson was able to clearly diagnose Mr. Boling without prior counseling records.

Dr. Goranson states that Mr. Boling does not have PTSD nor does Dr. Goranson mention anything about depression in his diagnosis. 

We find the Board’s Designee’s rational and the record supports her holding.  Accordingly we conclude she did not commit an abuse of discretion when she granted the protective order.  Further, we find the Board designee considered the unique facts and circumstances in this case and has made a decision in accord with Board precedence.

However, exercising our discretionary authority to conduct our proceedings in a manner that will help us to best ascertain the rights of the parties,
 we find that because the employee’s alleged work related accident occurred during the six month period that the employee was receiving court ordered counseling, those records may contain relevant evidence.  As set forth above we readily grant discovery of all types of medical evidence within two years before a work injury, with a showing of a low threshold of relevance.
    Accordingly, we shall order the employee to produce the counseling records for in camera review by the Board Designee to determine if any of the records contain information relevant to the underlying dispute(s).  We shall direct the employee to provide the records to the Board Designee within 60 days of the effective date of this order.  The records are not to be filed with the Board at this time. The Board Designee shall review those records and determine if any prove relevant.  If the Board Designee determines any portion of the records are relevant, a copy shall be provided to the employer with all non-relevant portions redacted.

ORDER
1. The Board Designee’s order granting the employee’s request for a protective order is affirmed. 

2. Exercising our discretionary authority under AS 23.30.135(a), we direct the employee  within 60 days from the date of this order, to provide the Board Designee with a copy of his counseling records from his 2004 court ordered counseling for in camera review to identify evidence relative to, the underlying dispute, if it exists.

3. If the Board Designee determines that there are relevant records, a copy shall be provided to the employer will all non-relevant matters redacted.  

Dated at Anchorage, Alaska on January  13, 2006.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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� At hearing the employer objected to the employee arguing the prejudicial versus probative effect of psychiatric records.  The employer also objected to the employee raising allegations that the psychiatric records were only requested to harass and embarrass the employee.  As discussed before, our review of this matter is limited to whether or not the Board Designee abused her discretion when she ordered the protective order. Our decision shall be based on that legal standard.  Accordingly we need not address these arguments.
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