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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                           Juneau, Alaska 99802-5512

	EDWIN J. SIMONS, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

FAIRBANKS NISSAN,

                                                  Employer,

                                                     Respondent,

                                                   v. 

ALASKA INSURANCE GUARANTY 

ASSOCIATION,

                                                  Insurer,

                                                     Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200029154
        AWCB Decision No.  06-0017

        Filed with AWCB Fairbanks, Alaska

        on January 24, 2006


We heard the Alaska Insurance Guarantee Association (“AIGA”) petition to join the Workers’ Compensation Benefit Guarantee Fund (“WCBGF”) on the basis of the written record on January 19, 2006, in Fairbanks, Alaska.  Attorney Tim McKeever represents the AIGA.  The employee and employer represent themselves.  The WCBGF did not participate in the matter.  We closed the record when we met on January 19, 2006, and considered this petition with a two-member panel, a quorum under AS 23.30.005(f).

ISSUE

Shall we join the WCBGF to the employee’s claim against the employer and AIGA, under 8 AAC 45.040?

BRIEF SUMMARY OF THE EVIDENCE AND CASE HISTORY

The employee filed a Report of Occupational Injury or Illness dated August 8, 2005, reporting hearing loss from noise exposure at his work as a mechanic for the employer.
  He reported his last exposure as occurring on June 20, 2000.
  The employee additionally filed a Workers’ Compensation Claim, dated August 8, 2005, indicating Walter Stemler of Northland Hearing Services had identified hearing loss, and claiming medical benefits and permanent partial impairment (“PPI”) benefits.
  

In a letter to the employee, dated September 9, 2005, the adjuster for AIGA and the employer indicated AGIA had taken over handling the employee’s claim as a result of the insolvency and bankruptcy of the employer’s workers’ compensation insurer, Reliance Insurance Co.
  The adjuster for the employer and AIGA filed an Answer dated September 14, 2005, accepting liability for reasonable and necessary medical benefits, and associated transportation costs, related to his June 20, 2005 exposure injury.
  The Answer denied PPI benefits and those medical benefits unrelated to the June 20, 2000 exposure.
  

The employee filed an Affidavit of Readiness for Hearing concerning his claim on November 2, 2005.  Attorney McKeever filed an Entry of Appearance for AIGA, but not for the employer, dated November 19, 2005.
  On November 14, 2005, AIGA, through attorney McKeever, filed an Affidavit of Opposition to a hearing on the employee’s claim, asserting the defense that AS 21.80.060 bars liability of the AIGA for claims filed against the bankrupt insurer after the deadline for claims set by the bankruptcy liquidator.
  AIGA additionally asserted that the Alaska Workers’ Compensation Board may not have jurisdiction to decide that issue.
  In a prehearing conference on December 14, 2005, the Board Designee set a hearing on the written record for January 19, 2006, concerning the issue of the employer’s defense under AS 21.80.060.

AIGA filed a Petition dated January 9, 2006, to join the WCBGF and to continue the hearing on the employer’s defense under AS 21.80.060.
  Appended to the Petition was a memorandum, arguing the WCBGF is a necessary party to the fund, and the hearing should be continued to allow the joinder and participation of WCBGF.
 The employer served the Petition and memorandum on the employee, and on the Director of the Alaska Workers’ Compensation Division for the WCBGF, on January 11, 2006.
  At the request of AIGA, we held a prehearing conference on January 12, 2005.  Although the WCBGF was not provided with formal notice of the prehearing conference, we provided informal courtesy notice to it by telephone. Michael Monagle, Program Coordinator for the Workers’ Compensation Division participated in the prehearing conference, but indicated the WCBGF had made no decision concerning its representation in litigation and had made no decision concerning a response to the AIGA Petition.
  The Board Designee continued the issue of the AIGA defense under AS 21.80.060, but preserved the written record hearing of January 19, 2006, to consider the issue of joinder of the WCBGF, pending written responses or arguments from the parties or the WCBGF.
  

No additional documents or pleadings were filed by the parties or the WCBGF by the hearing date.
  We closed the record on January 19, 2006, for the limited purpose of considering joinder.  We here issue an interlocutory order to clarify the procedural posture of the case for the parties and, by courtesy copy, the WCBGF.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  JOINDER OF THE WCBGF
Our regulation at 8 AAC 45.040 gives the board, or its designee, authority to join parties.  The regulation provides, in part:

(c)  Any person who may have a right to relief in respect to or arising out of the same transaction or series of transaction should be joined as a party. . . .

(d)  Any person against whom a right to relief may exist should be joined as a party   . . . .

(f)  Proceedings to join a person are begun by

(1)
a party filing with the board a petition to join the person and serving a copy of the petition, in accordance with 45.060, on the person to be joined and the other parties . . . . 

(h) If the person to be joined or a party

(1)
objects to the joinder, an objection must be filed with the board and served on the parties and the person to be joined within 20 days after service of the petition or notice to join; or

(2)
fails to timely object in accordance with this subsection, the right to object to the joinder is waived, and the person is joined without further board action. . . . 

(j)  In determining whether to join a person, the board or designee will consider
(1)
whether a timely objection was filed in accordance with (h) of this 


section;


(2)
whether the person's presence is necessary for complete relief and due process among the parties;  


(3) 
whether the person's absence may affect the person's ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations. . . . 

AS 23.30.082 provides, in part:

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund.  In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers’ compensation claim.  The fund may assert the same defenses as an insured employer under this chapter. 

. . . .

(f) The division may contract under AS 36.30 (State Procurement Code) with a person for the person to adjust claims against the fund. . . .

We note the Petition to join the WCBGF is an issue of first impression.  We also note that there has been no administrative or judicial interpretation of the parameters of that fund’s potential liability in any situation.  Nevertheless, we find the WCBGF has the standing and authority to “assert the same defenses as an insured employer under this chapter.”
  We take administrative notice that the service address of record for the WCBGF is: Workers’ Compensation Benefits Guarantee Fund, C/O Division of Workers’ Compensation, P.O. Box 25512, Juneau, AK 99802-5512.
  We find the AIGA served the Division Director with the Petition to join the WCBGF at that address.  The records indicate service was received by the WCBGF on January 11, 2006.

Under 8 AAC 45.040(h)(1), the WCBGF has 20 days, until January 31, 2006, to respond to the Petition to join.  Based on our review of the record, we find the WCBGF has not filed or served an objection to the Petition to join.  Because the period for response has not yet run, we conclude the issue of joining the WCBGF is not ripe for decision.  Accordingly, we will remand this issue to Board Designee Sandra Stuller, to proceed under 8 AAC 45.040(h)&(j).

We find that the employee filed a claim and an Affidavit of Readiness for that claim, and that he is entitled to a hearing set under 8 AAC 45.070(c).
  We find that the Board Designee set a hearing on the AIGA defense under AS 21.80.060, which has been continued pending resolution of the Petition to join the WCBGF.  We will remand these two matters to the Board Designee to proceed in accord with 8 AAC 45.070.   We will direct that a courtesy copy of this interlocutory decision and order will be served on the WCBGF.

We direct Board Designee Stuller to schedule and hold a prehearing conference after January 31, 2006 to address the following matters:  If the WCGBF files and serves an objection to the Petition to join by January 31, 2006, we direct the Board Designee to consider the issue of joinder under 8 AAC 45.040(j).  After deciding the issue of joinder, we direct the Board Designee to schedule a prehearing to proceed with the scheduling of the hearings on the AIGA defense under AS 21.80.060 and on the employee’s claim for benefits, in accord with 8 AAC 45.070.

If the WCGBF does not object to the Petition to join by January 31, 2006, under 8 AAC 45.040(h)(2), the WCGBF will be deemed a party to the litigation by operation of the regulation.  In that event, we direct Board Designee Stuller to hold a prehearing conference to schedule the hearings on the AIGA defense under AS 21.80.060 and on the employee’s claim for benefits, in accord with 8 AAC 45.070. 

ORDER

1.
We remand this matter to the Board Designee to schedule and hold a prehearing conference after January 31, 2006 , in accord with the terms of this decision.

2.
We direct the Board Designee to address the issue of joining the WCBGF under 8 AAC 45.040(h) or (j).

3.
We direct the Board Designee to schedule the hearings on the AIGA defense under AS 21.80.060 and on the employee’s claim for benefits, in accord with 8 AAC 45.070. 

4.
We direct that a courtesy copy of this interlocutory decision and order will be served on the WCBGF.


Dated at Fairbanks, Alaska this _____ day of  January, 2006.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






     
Designated Chairman







____________________________                                






Chris N. Johansen, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EDWIN J. SIMONS employee / respondent; v. FAIRBANKS NISSAN, employer / respondent; v. ALASKA INSURANCE GUARANTY ASSN, insurer / petitioner; v. ALASKA INSURANCE GUARANTY ASSN, insurer / petitioner; Case No. 200029154; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on January 24, 2006.

                             

   _________________________________

      







Victoria J. Zalewski, Admin. Clerk
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� Report of Occupational Injury or Illness, filed August 10, 2005.


� Id.


� Workers’ Compensation Claim, filed August 10, 2005.


� Adjuster Lynn Palazzotto letter to Simons, filed September 13, 2005.


� Answer filed on September 16, 2005.


� Id.


� Entry of Appearance, filed on November 14, 2005.


� Affidavit of Opposition dated November 10, 2005. 


� Id.


� Prehearing Conference Summary, December 14, 2005.


� Petition, filed / served on January 11, 2006, per D.O.L.&W.D. Workers’ Compensation System, Judicial screen computer records. 


� Id.


� Id.


� Prehearing Conference Summary, January 12, 2005.


� Id.


� The Board panel chair received informal notification the WCGBF would not be participating in the January 19, 2006 proceeding.  Because that notification was not formally filed or served, it will not be considered part of the record for this interlocutory matter.


� AS 23.30.082(c).	


� D.O.L.&W.D. Workers’ Compensation System, Judicial screen computer records. 


� Id. 


� 8 AAC 45.070(c) provides, in part:  To oppose a hearing, a party must file an affidavit of opposition in accordance with this subsection.  If an affidavit of opposition to a hearing … is filed in accordance with this subsection, the board or its designee will, within 30 days after the filling of the affidavit of opposition, hold a prehearing conference.  In the prehearing conference the board or its designee will schedule a hearing date within 60 days or, in the discretion of the board or its designee, schedule a hearing under (a) of this section on a date stipulated by all parties. . . .
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