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ALASKA WORKERS' COMPENSATION BOARD

   P.O. Box 25512                                                                                    Juneau, Alaska 99802-5512

	GABRIELE J. WALSH, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ROBERT D. MAURER,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INS. CO.,

                                                  Insurer,

                                                     Defendants.

	)
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)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200403288
        AWCB Decision No. 06-0218

        Filed with AWCB Anchorage, Alaska

        on August 7, 2006


On November 17, 2005, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for medical, permanent partial impairment (“PPI”) and indemnity benefits.  Attorney Joseph A. Kalamarides represented the employee.  Attorney Constance E. Livsey represented the employer and its workers’ compensation insurance carrier (“employer”).  At the conclusion of the hearing, the record was held open to receive certain records, including unemployment and updated medical records.  The Board received the updated medical records on July 5, 2006, and the record closed the next time we met, on July 11, 2006.


ISSUES
1.
Is the employee entitled to medical benefits from July 27, 2004 forward, pursuant to AS 23.30.095?

2.
Is the employee entitled to permanent partial impairment (“PPI”) benefits, pursuant to AS 23.30.190?

3.
Is the employee entitled to temporary total disability (“TTD”) benefits from July 27, 2004 forward, pursuant to AS 23.30.185?


SUMMARY OF THE EVIDENCE
I.
Employee’s Pre-Injury Medical Status

The facts are limited to those necessary to determine the issue before us.  The employee claims she injured her back in March 2004, while working for the employer.  Prior to the work incident in question, the employee had significant, pre-existing lumbar spine problems.  At an appointment with Morris Horning, M.D., in 1996, the employee reported that she had experienced low back pain since May or June 1996, with referral into her right leg.  She further reported that she had previously undergone a discectomy in 1983 and laminectomy in 1987.
  Dr. Horning diagnosed a possible low back strain, and recommended possible referral to a conservative therapy program.
  She underwent an epidural steroid injection to the lumbar spine in November 1996.

The employee subsequently returned to Dr. Horning, reporting that physical therapy had worsened her back condition, and that she had experienced a spontaneous flare-up of her condition in April 1997.  Dr. Horning diagnosed her with back and leg pain of unknown etiology and noted that her most recent MRI was “unremarkable.”

The employee underwent an employer’s medical evaluation (“EME”)
 related to a previous work incident in June 1997.  Ramon Bagby, M.D., summarized the pertinent medical reports, which included a history of her pre-existing back surgeries and back and bilateral leg complaints.  He diagnosed the employee with degenerative arthritis of the lumbar spine and lumbosacral strain/sprain.

On numerous occasions in 1998, the employee sought treatment for back pain.  On January 20, 1998, the employee sought treatment from Paul Forman, M.D., for complaints of increased back pain following a motor vehicle accident and a physical therapy evaluation.  Dr. Forman diagnosed her with a possible L3 fracture, and recommended an immediate MRI.
  The MRI apparently did not show any evidence of a fracture or central stenosis.
  On February 2, 1998, Davis Peterson, M.D., evaluated the employee and diagnosed degenerative listhesis at L3-4, with mild right foraminal stenosis.

The employee underwent decompression and fusion surgery at L3-4 on May 7, 1998.
  Post-surgery, Dr. Peterson confirmed his diagnosis of traumatic spondylolysis at that level.

The employee subsequently applied for social security disability benefits.  On July 18, 2000, Administrative Law Judge Peter J. Baum found the employee eligible for social security disability benefits.  Among his findings were the following:

1.
The claimant has not engaged in substantial gainful activity since March 10, 1999.

2.
The medical evidence establishes that the claimant has the following severe impairments:  degenerative disk disease, status post discectomies with fusion, and degenerative spondylolisthesis at L3-4. . . .

5.
The claimant’s impairments prevent her from engaging in even a full range of sedentary-level work at the substantial gainful activity level of earnings on a sustained basis.

In 2003, the employee experienced an unrelated work incident while working for Michael Darling, D.D.S.  The employee reported an injury to her right hand and fingers due to burns sustained while opening the autoclave used to sterilize instruments.
  She experienced another unrelated work incident later that year while working for Gary Child, D.O.  She reported an allergic reaction, and resulting contact dermatitis, to the latex gloves she used while working as a dental assistant for the employer.
  

II.
Employee’s Work Incident and Subsequent Medical History

On March 10, 2004, the employee, while employed as a dental assistant, fell over some boxes in the hallway at her place of work, striking her head against a wall and aggravating her back condition.  Following this incident, the employee sought medical treatment at the Providence Alaska Medical Center emergency room, complaining of low back pain radiating into her left thigh.  The emergency room physician ordered an x-ray of the lumbosacral spine, which revealed anterior spondylolisthesis at the L3-4 level.
  The employer initially accepted compensability of this claim.

The employee subsequently began treatment with Robert Valentz, M.D.  Dr. Valentz diagnosed left lumbar radiculopathy, status post fusion and laminectomy.
  On April 17, 2004, the employee was involved in a non-work related motor vehicle accident in which her vehicle T-boned another vehicle that turned left in front of her.
  The employee sought treatment at the Providence emergency room, where she complained of low back pain radiating into her left buttock.  She was released the same day.

The employee returned to the Providence emergency room on April 19, 2004, complaining of neck pain, chest pain, low back pain with left side greater than right and left leg pain and numbness.  She attributed her symptoms to the motor vehicle accident.

The employee continued to follow up with Dr. Valentz and Ruth German, D.O.  Dr. German re-evaluated the employee on April 27, 2004, and noted that the employee was there to follow up on symptoms due to a motor vehicle accident.
  Dr. German made a similar notation at the employee’s May 4, 2004 evaluation.
  On May 10, 2004, the employee filled out an intake form at Dr. Valentz’s office, and noted that her symptoms worsened due to the motor vehicle accident.
  However, on June 7, 2004, Dr. Valentz noted that the employee’s condition was improving.

On July 26, 2004, the employee underwent an EME with neurosurgeon Thomas Rosenbaum, M.D.  Dr. Rosenbaum opined that the employee had not experienced a new injury, but had experienced a lumbar strain as a result of the work incident.  He also diagnosed the employee with multi-level degenerative disc disease.  He did not recommend further medical treatment, or predict a permanent partial impairment (“PPI”) rating based on the work incident.
  The employer controverted benefits after July 16, 2004.
  At his subsequent deposition, Dr. Rosenbaum testified that he had reviewed updated imaging records, and reasserted that there was no evidence of objective change as a result of the work incident.

On August 30, 2004, Dr. Valentz reviewed the EME report and disagreed with the conclusions because “symptoms of L3 radiculopathy do not predate her injury of 3/10/04.”
  The employee began a physical therapy program in September 2004.  During her initial evaluation, she informed the therapist that the work incident significantly increased her lower back pain, and that the April 2004 motor vehicle accident also significantly worsened her pain.

Dr. Valentz, in response to questions from State Farm Auto Insurance about the motor vehicle accident, stated that the accident aggravated her back, neck and leg symptoms.
  He subsequently wrote a letter to the Pentlarge Law Group, which was representing the employee in a suit related to her motor vehicle accident.  Dr. Valentz stated that while the employee had significant pre-existing lumbar spine problems, she “was involved in several auto accidents in the past year, some of which have aggravated her condition such that it is difficult to control her ongoing pain.”  He recommended possible spinal cord stimulation, as the conservative options had not worked, and requested payment for this treatment from the “auto insurance company covering her claim.”

Darius Davis, M.D., evaluated the employee for follow-up of a right knee MRI that was ordered due to her ongoing leg pain symptoms.  He noted that the employee claimed her knee and low back problems were attributable to an automobile accident in April 2004.
  

In December 2004, the employer deposed the employee.  She did not specifically attribute her current symptoms to the work incident, but did recount a significant history of back pain and surgeries prior to both the March 2004 work incident and the April 2004 motor vehicle accident.  However, she testified that prior to the work incident, she often felt discomfort in her mid-back and legs, but that it was not constant and usually resolved after rest.
  

Dr. Valentz withdrew as the employee’s treating physician in January 2005.  The employee underwent a second independent medical evaluation (“SIME”) with Guy Corkill, M.D., in March 2005.  Dr. Corkill diagnosed the employee with multi-level instability of the lumbar spine, L4 and L5 radiculopathy and L2-3 disc disease.  He opined that the March 2004 work incident combined with the employee’s pre-existing condition to become “a substantial factor in her current low back condition and symptoms.”
  Dr. Corkill did not find that the April 2004 motor vehicle accident was a substantial factor in her current condition.  With respect to future treatment, he recommended a body jacket, access to prescription medications, referral to a pain management specialist for consideration of implantation of a morphine pump and further diagnostic testing.  He found that her condition reached medical stability on November 1, 2004, that she was unable to return to the job held at the time of injury, and assessed a 49% whole person impairment rating.

  The employee continued to seek treatment with Dr. Davis, who referred her to Davis Peterson, M.D., for an evaluation.  Dr. Peterson evaluated the employee on August 3, 2005.  The employee attributed her current symptoms to a fall at work in March 2004, followed by a motor vehicle accident the following month.  Dr. Peterson diagnosed a stable decompression and fusion at L3-4, with degeneration and bilateral foraminal stenosis at the L4-5 and L5-S1 levels.  He attributed the latter conditions to the March 2004 work incident and the April 2004 motor vehicle accident.  He further diagnosed lower extremity hypersensitivity, which he thought might represent a “more complex regional pain syndrome.”
  He recommended x-rays, which were taken the same day.  They demonstrated multi-level lumbar degenerative changes and advanced degenerative disc disease at the L4-5 and L5-S1 levels.

The medical records since that evaluation are limited.  A note by Gregory Polston, M.D., from January 2006 indicates that the employee is undergoing water therapy for both her lumbar spine condition and rehabilitation after a myocardial infarction.
  A chart note from February 2006 indicates that the employee has ongoing low back weakness and pain, with burning sensations.  Dr. Polston recommended a trial of a spinal cord stimulator and diagnosed neuropathic pain.
  The most recent medical notes, from the first half of 2006, continue to recommend a spinal cord stimulator.  Dr. Polston also recommended a thoracic CT scan.

Parties’ Hearing Arguments

Employee’s Arguments

The employee argued that the situation was one of an eggshell claimant with a history of back injuries and surgeries, but whose condition nevertheless worsened following the 2004 work incident.  The employee relied strongly on the SIME report of Dr. Corkill, and stated that while her condition did not prevent her from working previously, she was unable to work after the work incident.  

The employee testified that following the 2004 work incident, she had a significant increase in her pain.  Following the April 2004 motor vehicle accident, she was initially in more pain, but then returned to the pre-motor vehicle accident pain level.  She testified that the majority of her current symptoms were in her legs, right greater than left, and that her condition continued to worsen.

On cross-examination, the employee testified that she applied for social security disability benefits related to her back condition in 1999, and was found eligible.  She further testified that she re-applied for social security benefits in 2004 due to her low back condition, and these benefits were immediately approved.

Andre Troesch, the employee’s son, also testified.  He stated that his mother had lived an active life prior to the 2004 injury, but now could not lift anything or walk without a cane.  On cross-examination, he testified that his mother’s symptoms increased following the 2004 motor vehicle accident, but there were no major changes like after the March 2004 injury.

Employer’s Arguments
The employer argued, as a preliminary issue, that Dr. Corkill’s SIME Report should be discounted because of his credibility issues—namely, that he lost his Medicare privileges.  The employer further argued that the employee had a 23-year history of back injuries, including degenerative arthritis and osteoporosis.  The employer stated that the situation present in this matter was akin to that in DeYonge,
 and that the PPI rating assessed by Dr. Corkill should be discounted because it was based on the employee’s pre-existing conditions.  Finally, the employer argued that the employee had not experienced a worsening of her condition as a result of the work incident.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Where employment causes an injury or aggravates, accelerates or combines with a pre-existing condition to cause a disability, the injury is compensable and the employee is entitled to compensation and benefits.
  For an injury to be compensable, the employment must be a substantial factor in bringing about the disability.

The Alaska Workers’ Compensation Act (“the Act”) affords an injured worker the presumption that the benefits sought are compensable.
  However, the evidence needed to raise the presumption of compensability varies depending on the type of claim.  In cases with highly complicated medical issues, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment,
 or between a work-related injury and the existence of the disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.

The employee has requested ongoing benefits related to this work injury, including medical and PPI benefits.  Applying the presumption analysis set forth above, the Board does not weigh the credibility of the testimony during the first stage of the analysis and reviews the evidence in isolation.
  The Board finds that there is evidence to support a preliminary link between the work incident and the requested benefits.  Specifically, Dr. Corkill’s SIME report, with its attribution of the employee’s current condition to the work incident, is sufficient to attach the presumption of compensability for further medical benefits.

However, the Board finds that the employer has presented substantial evidence of an alternative explanation for the employee’s current physical condition.  There is a significant amount of evidence in the record, when reviewed in isolation, that the employee’s back condition was disabling prior to the work incident, and that the work incident did not permanently aggravate or accelerate her pre-existing condition.  

Having found that the employer has rebutted the presumption of compensability, the question then becomes whether the employee has proven her case for further medical benefits by a preponderance of the evidence.  At this stage, the Board may consider the credibility of the various parties.  We find that the employee, in the six months subsequent to the work incident, attributed her increase in symptoms to the April 2004 motor vehicle accident, not the March 2004 work incident.  Specifically, the Board relies upon the reports of Dr. Valentz, who was the employer’s treating physician for both the work incident and her motor vehicle accident a month later.  These reports reflect that the employee’s condition substantially worsened following the motor vehicle accident, not the work incident.  We find that the employee informed various medical providers, including her treating physician, Dr. Valentz, that the motor vehicle accident significantly increased her symptoms.  We find that beginning in September 2004, she attributed her symptoms to both the work incident and the motor vehicle accident, or the work incident alone.  We find the employee’s testimony to be inconsistent.  Due to this inconsistency, the Board has concerns about the employee’s credibility.

The strongest medical evidence presented by the employee is Dr. Corkill’s SIME report.  The majority of physicians that have opined about the causation have either found that 1) both the work incident and the motor vehicle accident combined to aggravate or accelerate the employee’s underlying condition, or 2) that the work incident was not a substantial factor in aggravating or accelerating the employee’s underlying condition.  Dr. Corkill, by contrast, unequivocally found that the work incident alone was a substantial factor in aggravating or accelerating the employee’s lumbar condition, and that the employee requires significant further medical treatment as a result.

However, the Board gives less weight to Dr. Corkill’s report.
  The Board finds that Dr. Corkill’s report lacks sufficient detail to be relied upon.  The Board takes judicial notice of the fact that approximately two and a half (2.5) inches of medical reports were submitted to Dr. Corkill for his review.  Unlike a standard SIME report, Dr. Corkill did not summarize the pertinent medical records, which contained important details about the employee’s prior back injuries, surgeries and treatment, but included a cursory statement to the effect that he had reviewed the records.  It is difficult for the Board to determine whether Dr. Corkill did, in fact, thoroughly review and analyze the employee’s medical records.  The Board cannot determine which medical records Dr. Corkill relied upon and those he dismissed in forming his opinions.

Further, the Board is concerned with the brief and conclusory nature of Dr. Corkill’s report.  We find that this is a complex medical case, with more than twenty years of records regarding the condition of the employee’s lumbar spine.  Dr. Corkill, in addition to failing to summarize or discuss the pertinent medical records, failed to take into account the employee’s prior back injuries or operations in assessing a 49% whole person PPI rating.

Most troubling of all, however, Dr. Corkill’s opinions regarding causation of the employee’s current condition and need for treatment are so cursory that they provide little crucial information to the Board.  The report does not explain his conclusion that the work incident was a substantial factor in bringing about the employee’s current condition, nor does he thoroughly explain how the work incident permanently aggravated or accelerated the employee’s previous, well-documented lumbar spine condition.

With respect to the other medical evidence presented by the employee, the Board also gives less weight to the opinion of Dr. Peterson.  Dr. Peterson, like Dr. Corkill, found that the work incident was a substantial factor in bringing about the employee’s current condition and need for treatment.  However, Dr. Peterson also attributed the employee’s current condition to the April 2004 motor vehicle accident.  In so doing, he also failed to explain specifically how the employee’s condition was affected by each of these incidents.  A mere diagnosis and statement of causation, when weighed against detailed medical records from the original treating physician, Dr. Valentz, does not persuade the Board.

In considering the evidence, the Board is most persuaded by the reports and opinions of Dr. Valentz, as supported by Dr. Rosenbaum’s EME Report.  Dr. Valentz began treating the employee within weeks of the work incident, and was established as her treating physician prior to the April 2004 motor vehicle accident.  While treating the employee for both conditions, Dr. Valentz was in the best position to assess causation of the employee’s current condition, and to determine what and when actually worsened her underlying condition.  Dr. Valentz, within the first six months after the work incident, consistently attributed the employee’s current condition to the motor vehicle accident, not the work incident.  This is corroborated by the employee’s statements to various medical providers regarding the motor vehicle accident.

Based on the record presented, the Board finds that the employee has not proven, by a preponderance of the evidence, that her claim for further benefits is compensable.  Therefore, the Board concludes that the employee is not entitled to further benefits.


ORDER
The employee has not established her claim for further benefits by a preponderance of the evidence.  Therefore, the Board concludes that her claim is not compensable.

Dated at Anchorage, Alaska on August 7, 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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