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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                            Juneau, Alaska 99811-5512

	JAMES STEVE SULLIVAN, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

MIDTOWN MACHINE & AUTO PARTS,

                                                  Employer,

                                                   and 

REPUBLIC INDEMNITY CO. 

OF AMERICA,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  199728614
AWCB Decision No.  06-0240

Filed with AWCB Anchorage, Alaska

on August  31, 2006


The Alaska Workers’ Compensation Board (Board) initially heard the employee’s claim for benefits on May 2, 2006 at Anchorage, Alaska.  Attorney Robert Rehbock represented the employee.   Attorney Patricia Zobel represented the employer and insurer.  We heard closing arguments on May 16, 2006.  The record remained open to allow the parties to depose a physician.  We allowed the parties to file closing briefs after the deposition.  We closed the record on August 2, 2006, when we first met after allowing the Board members an opportunity to review the deposition and briefs.  


ISSUE

Whether the employee’s present carpal tunnel syndrome (CTS) is a compensable, work-related condition.  


SUMMARY OF THE EVIDENCE
The following summation of facts is limited to the sole issue outlined above.  According to the Report of Occupational Injury or Illness (ROI) completed by the employee on January 5, 1998, the employee injured his right arm on December 23
, 1997.  The employee described the following mechanism of injury:  “Throwing trash and object rolled over my right three fingers.”  In the employer section the employer advised that the employee was hired on November 3, 1997 as a “tear down man.”  At the May 2, 2006 hearing the employee described his work as involving tearing down engines and required a lot of work with vibratory tools such as impact wrenches, butterfly wrenches, and hammers.  At the May hearing, he recalled beginning work earlier, perhaps in September of 1997.
  

At the May 2, 2006 hearing, the employee testified that he continued to work after the December 23, 1997 incident, and that he would occasionally seek chiropractic care when his neck and upper extremities became sore after extensive work.  (He had treated with chiropractors prior to beginning work for the employer.)  He began treating with J. Michael James, M.D., for his neck complaints, and Dr. James took him off work in September, 1998.  The employer has accepted the neck component of the employee’s injury.  The employee testified that in approximately October, 2000 he began working at Spenard Builder’s Supply;  he had two work injuries while working there, one to his knee, and one to his back.  He testified that he has seen many physicians for these injuries, but they are not related to the CTS claim.  

Anita Van Huizen testified at the May 2, 2006 hearing.  She is the accountant/bookkeeper and an owner of the employer.  She testified that her employee file for the employee shows an application date of November 3, 1997, and his timecards indicate his first date of work was November 4, 1997.  She testified that after his reported December, 1997 injury, he continued his employment, and that she complied with all restrictions provided by his doctors.   She testified that the employee took five or six weeks off in 1998 to get married and travel to Europe.  She testified that when his restrictions became too limited, she no longer had modified work available, as she is just a small business.  

Mark Risch testified at the May 2, 2006 hearing;  he is the shop foreman for the employer and supervised the employee.  He testified that the employee did not work “off the clock” prior to November 4, 1997.  He testified that in addition to tearing down engines, the employee’s duties included a lot of lighter duty work such as delivering parts and general cleaning up / tidying up of the shop.  He testified that when the employee had lighter duty work restrictions, he would do any heavy lifting for the employee.  He testified that he was aware of the employee’s neck complaints, but the employee never told him or complained of CTS complaints while the employee worked there.  

Ultimately disputes arose between the employee’s and the employer’s physicians regarding causation of the employee’s CTS.  Based on the disputes, a second independent medical evaluation (SIME) was ordered by the board in 2005.  SIME physician Christopher Wilson, M.D., a hand specialist, evaluated the employee on June 14, 2005.  Incident to the SIME Dr. Wilson also conducted a thorough review of the medical records pertinent to the employee’s CTS claim.  We found his summary of the medical records to be thorough and accurately summarized the pertinent and relevant medical records for the employee’s CTS claim.  In his June 21, 2005, Dr. Wilson summarized the medical records as follows:  

Prior to the examination, copies of medical records from doctors Webb, Dryer, James, Fu, Dittrich, Smith, Gieringer, Cruz, McGuire, Wood, Duddy, Lipke, Barbee, Taylor, Peterson, Polston, Neumann, Trombley, and Bell were reviewed, as well as numerous therapy notes and x-ray reports.  Having reviewed the records, I have no conflict of interest in this case.  All of my opinions are stated with a reasonable degree of medical probability.  I did limit my examination of the patient to his upper extremities.  There was no examination of his neck or back.  Mr. Sullivan did appear to be a poor historian, without accurate recollection of dates of employment and dates regarding his medical treatment.  

The first medical records reviewed in which Mr. Sullivan complained of upper extremity symptoms was a visit with his chiropractor, Dr. Webb on October 16, 1996.  His complaints to Dr. Webb at that time were back pain and also that his arms and hands would go numb at night and wake him up.  He noticed this after shoveling snow.  There were several subsequent visits with Dr. Webb where there additional complaints of numbness in his arms and hands.  By Mr. Sullivan’s report, he was self-employed at that time doing handyman jobs.  I a noted dated December 16, 1996 Mr. Sullivan had reported that his arms and hands were no longer numb and tingling.  

He next saw another chiropractor, Dr. Dryer on December 19, 1997.  His complaints at that time were severe cervical and mid to upper thoracic back pain with burning and radiation of pins and needles symptoms out into the fingertips of both upper extremities.  He was again waking up at night with symptoms at that time.  He gave a history at that time of starting a job in a machine shop in September of 1997, with onset of symptoms shortly after starting that job.  He describes that job as a full-time employment with some overtime hours, requiring pressure testing with using tools, heavy lifting, and carrying of plates, and tearing down motors.  He describes onset of his symptoms in his hands approximately one to two months after starting that job.  Dr. Dryer did notes and x-ray changes in his cervical, thoracic and lumbar spine.   

He saw Dr. Dryer again on December 29, 1997, with a history of an injury to his neck, shoulder and right upper extremity at work on December 28, 1997.  He was throwing an engine block into a dumpster, his coworker on the other end to the engine block let it go, causing a traction and twisting injury to his neck, back and right upper extremity.  He describes immediate pain, weakness and numbness and tingling in his right upper extremity after the injury.  Dr. Dryer noticed decreased rang of motion in his cervical and lumbar spine, muscle spasm, and decreased strength in his right upper extremity after the injury.  Dr. Dryer noticed decreased range of motion in h is cervical and lumbar spine, muscle spasm, and decreased strength in his right hand.  Mr. Sullivan had numerous visits with Dr. Dryer for treatment of that injury through March of 1998.   

He first saw Dr. James on May 21, 1998.  Dr. James diagnosed right carpal tunnel syndrome, minimally symptomatic left carpal tunnel syndrome, a stretching injury to the right upper extremity with chronic pain, degenerative disc disease in his cervical spine, and right C5-6 radiculopathy.  A therapy program was ordered and carried out.  A cervical MRI scan was performed on September 3, 1998, which showed a large herniated disc at C6-7.  Both surgical treatment and epidural steroid injections were offered as treatment, but he declined both.  

He first saw Dr. Fu on September 17, 1998.  He recommended continuing therapy and continuing treatment with Dr. James.  In a letter dated October 12, 1998, Dr. James referred Mr. Sullivan to Dr. Dittrich for cervical discectomy and release of the right carpal tunnel.  It was Dr. James’s opinion that these cervical disc problems were related to his December 1997 work injury and that the right carpal tunnel syndrome was a resulting “double crush syndrome.”   

He first saw Dr. Dittrich on October 27, 1998.  Discectomy and fusion were recommended.  

He saw Dr. Smith for an IME on November 27, 1998.  Dr. Smith’s diagnoses were degenerative disc disease with herniated cervical discs causing right upper extremity radiculopathy, chronic pain syndrome, and bilateral carpal tunnel syndrome worse on the right than the left.  

Dr. Dittrich did perform these cervical surgical procedures on January 7, 1999.  The patient did not initial improvement in right upper extremity symptoms after the surgery.  There were numerous postoperative visits with doctors Dittrich and James.  He went to numerous therapy visits during his postoperative period.  After his initial improvement in symptoms, his right upper extremity symptoms returned and worsened.  He also had flareups and left upper extremity symptoms during that time period.  

He saw Dr. Gieringer on May 31, 2000.  His diagnosis was bilateral shoulder pain without any recommendations for additional treatment.  

On February 20, 2001 Dr. James did repeat electrical studies, showing bilateral carpal tunnel syndromes, worse on the right than the left, with denervation in the thenar muscles on the right side.  

He did work at a job driving a truck from 2000 to 2003.  He stopped working at the machine shop in December of 1998.  His job with Spenard Builders was mostly driving, without much loading and unloading.  He did have treatment for several other injuries while working for Spenard Builders including a right leg injury when a sandbag dropped on it, a low back reinjury, and another low back reinjury.  He does not describe an increase in his hand or upper extremity symptoms while working at that job.  He had numerous visitations with Dr. Maguire, Dittrich, Duddy, and James through 2001 and 2002.  He did have right knee arthroscopy on August 14, 2001.  On February 27, 2000 Dr. James referred him to Dr. Lipke for surgical treatment of his right carpal tunnel syndrome.  

On March 8, 2002 he saw Dr. Lipke.  It was Dr. Lipke’s opinion that he had primarily symptoms from cervical radiculopathy along with his carpal tunnel syndrome.  He did not think a carpal tunnel release procedure would resolve the patient’s symptoms.  He referred him back to Dr. James.  

He then had numerous visits with doctors James, Barbee, Polston, for follow-up on his neck and back problems and reinjuries.  He did receive injections and additional therapy.  He did see Dr. Neumann on April 19, 2003 for an IME.  His opinion was spinal stenosis in the lumbar spine, chronic pain syndrome and multiple sprains of his lumbar spine, as well as abnormal pain behavior.  

He did see Dr. Trombley April 29, 2003 for psychological evaluation.  Dr. Trombley diagnosed that he had a chronic pain disorder, and that he would likely respond slowly and incompletely to medical intervention treatment.  

Additional electrical studies were done on June 29, 2004 by Dr. James, showing continued worsening at the carpal tunnels.  

Dr. Bell saw him for an IME on October 29, 2004.  Dr. Bell’s diagnosis was neck pain, shoulder pain, arm pain and hand numbness from cervical and lumbar disc disease and bilateral carpal tunnel syndromes.  Dr. Bell was concerned about inconsistencies in his examination and his behavior.  It was Dr. Bell’s opinion that Mr. Sullivan’s multiple problems were not work-related conditions. 

Dr. Wilson in his June 24, 2005 report diagnosed the employee with chronic pain syndrome without evidence of reflex sympathetic dystrophy and bilateral carpal tunnel syndromes, right worse than left.  He recommended surgery to decompress the right carpal tunnel first, then the left later.  Dr. Wilson in his “Discussion” section opined the employee “appeared to have a substantial aggravation of his bilateral carpal tunnel syndromes symptoms due to his hand intensive work activities at Mid-Town Auto Parts [by December 19, 1997].”  Dr. Wilson opined that the neck and right upper extremity were the result of a “traction injury to the nerves” on December 28, 1997.  

Dr. Wilson testified by deposition on June 20, 2006, regarding his June 24, 2005 report.  In pertinent part, Dr. Wilson testified that in his opinion, the work for the employer permanently worsened the employee (preexisting) underlying carpal tunnel syndrome.  He based his determination on the following:  


Because there – two things happened to his symptoms.  They became constant, and they became more severe.  

So his previous medical records from 1996 showed some complaints that suggested bilateral carpal tunnel syndrome.  

And after, you know, the records starting in December of 1997 – from that time on, his symptoms were constant and interfering with use of his hands on a daily basis, which they were not previously. (Dr. Wilson dep. at 19). 

On cross examination by the employer, Dr. Wilson responded “Yes” to the following inquiry by the employer:  

And you have know question in your mind that you believe, on a more likely than not basis, that the work that he did, as you understand it, was a factor or a substantial factor in his carpal tunnel syndrome needing treatment in 2004.  (Id. at 30).  

As summarized above, but more fully discussed now, Lynne Bell, M.D., a neurologist, evaluated the employee and prepared a report, dated October 29, 2004.  In pertinent part, at page 25, Dr. Bell opines:  

In my opinion, the injury of 1997, when the examinee was dumping an engine into the dumpster, was not a substantial factor in the development of the bilateral carpal tunnel syndrome.  The bilateral carpal tunnel syndrome, as stated by Dr. James, pre-existed the nerve conduction evaluation performed by Dr. James. 

In my opinion, the cervical strain and disc herniation related to that injury did not in any way cause the bilateral carpal tunnel syndrome.  For a period of time, the examinee may have had hand paresthesias on the basis of his cervical radiculopathy.  Over time, however, the hand paresthesias clearly were predominantly his carpal tunnel syndrome, which was progressing over time.  

In my opinion, the progression of the carpal tunnel syndrome over time was due to a combination of factors such as idiopathic pre-disposing factors, obesity, as well as hand activities both on and off work.  The syndrome was not caused by the acute injury or disc herniation or by the cervical fusion surgery. 

Dr. Bell acknowledges at page 27 of her report that it would be medially appropriate for the employee have carpal tunnel release surgery, but that due to his somatization, he is not an ideal surgical candidate.  Dr. Bell notes that there is no significant change in the electrodiagnostic testing done between 1997 and 2001 and 2002.  However, the EMG studies taken in 2004 show significant change in distal latencies from 2002.  (Id. At 23-24).  This indicates that the passage of time was the major cause of the development of the employee’s carpal tunnel syndrome.  (Id. At 28).  

The employer’s physician, Lynne Bell, M.D., a neurologist, testified by deposition on August 12, 2005, consistent with the opinions in her report.  Regarding whether the employee’s work for the employer was a substantial factor in causing the need for carpal tunnel treatment, Dr. Bell testified at 23-24, “I think that his carpal tunnel syndrome would have progressed regardless of any work, and I don’t see any indication that the work altered the clinical course of the condition.  It appeared to have no  impact.”  At page 24, Dr. Bell responded “No I don’t” to the following question:  

And then the last question is, whether the work or injury at Midtown Machine was of such a nature that a reasonable person would consider the employment a cause of his need for treatment and would attach responsibility to it.  Do you think a reasonable person would attach responsibility to the ’97 work, or the work injury as the cause?

Q.
Okay.  And do you think that the work aggravated the injury such that but for the aggravation but not need surgery?

A.
No, if by aggravation you mean what I think you meant, which is a pathological worsening of the condition, a change in the disease, as opposed to temporary change in symptoms, no there’s no indication that the work aggravated the injury.

Q.
Or that the work – that work, whether aggravation or cause, was contributing to his need for current surgery.  

A.
Definitely not contributing to his need at this point in time, no.  (Id. At 24 - 25).  

. . . 

If he had symptoms while working with Midtown Auto, or Midtown Machine, that doesn’t mean there’s a permanent aggravation, does it?  

No. As I said, driving a car, holding a coffee cup, there’s any number of activities of life [that cause symptoms]

. . . 

And none of those have been implicated as causes of the condition.  So, simply having the symptoms – is a sign that the condition is there, but it doesn’t mean that everything that causes the symptoms causes the condition.  (Id. At 49)

As discussed in Dr. Wilson’s summary detailed above, the employee began treating with J. Michael James in May of 1998.  Dr. James would be considered an employee’s attending physician.  In his August 18, 2005 Affidavit, Dr. James affied regarding his treatment of the employee.  The affidavit provides:  

I am a physiatrist and have treatment Mr. Sullivan since 1998.  When I began treatment him, I diagnosed pre-existent bilateral carpal tunnel syndrome.  It is my opinion that the injury of 12/23/97 enhanced his symptoms of right carpal tunnel syndrome only, resulting in a temporary aggravation of symptoms without a permanent worsening of the median nerve entrapment.  

This opinion is based upon the fact that the 1997 injury resulted in a C6 radiculopathy superimposed on pre-existent carpal tunnel syndrome.  When I compare the EMG studies prior to his surgery for his cervical injury with those conducted pot-operative in 2001 and 2002, there was improvement over the pre-operative values shown in 1998.  This is consistent with a temporary aggravation of the right CTS (mild double crush syndrome) pre-existent problem.

By 6/16/99 when I examined Mr. Sullivan for a rating, I found a rating was only appropriate for the cervical condition and that the previously documented carpal tunnel syndrome was not an issue at that time.  This again reinforces my opinion that any aggravation of the right CTS was of a temporary nature only.  

The EMG studies of 2004 show a natural progression of the CTS and is unrelated to any injury of the neck which occurred in December 1997.  

Having reviewed the records and compared all of the EMG studies, it is my opinion to a reasonable medical probability that:  

There was no injury or aggravation to the carpal tunnel syndrome in the left had as a result of the December 1997 injury.  

Any affect that the December 1997 injury had upon his pre-existent carpal tunnel syndrome was a temporary enhancement of symptoms, which by 1999 had resolved.  

The injury of 12/23/97 did not cause a permanent worsening of the pre-existent carpal tunnel syndrome on the right, and no rating would be appropriate for that syndrome referable to the 12/23/97 date of injury.  

The 1997 injury is not a substantial factor in Mr. Sullivan’s current need for CTS treatment. 

Dr. James testified by deposition December 20, 2005 and April 25, 2006
, regarding his treatment of the employee.  In addition to his Affidavit, Dr. James testified that he did not treat or rate any permanent impairment in June of 1999, “because [the carpal tunnel] wasn’t symptomatic at that time.”  “He had normal sensation, he had normal strength aside from some restriction in shoulder strength.  Otherwise it was normal in his forearms and hands.  They were asymptomatic.”  (Dr. James dep. at 19).  Further, Dr. James found no evidence of carpal tunnel syndrome in November of 1999.”  (Id. At 23).   The employee did present with complaints of carpal tunnel at his October 23, 2000 visit.  (Id. At 24).   The employee presented with increased complaints of carpal tunnel in January 2001.  (Id. At 26).  Dr. James testified consistent with his Affidavit, and verified its contents and his responses at pages 36 – 38.  

The employee argues he permanently aggravated his pre-existing CTS which had abated long before he began working for the employer on November 3, 1997.  The employee also asserts that his right side specifically got worse after the December 23, 1997 work injury.  The employee argues that he has never been symptom free since his work for the employer.  The employee urges the Board to rely on the SIME physician, Dr. Wilson, the only specific hand specialist in this case, who opined that the employee’s previously asymptomatic CTS was permanently aggravated by his work injury, and his heavy work with vibratory tools in general, is the substantial factor in his CTS and need for surgical intervention.  The employee also requests attorney’s fees and costs.  

The employer argues that the opinions of Drs. James and Bill rebut the presumption that the employee’s employment with the employer in 1997-98 was a substantial faction in bring about his carpal tunnel syndrome and/or its need for medical treatment in 2004.  The employee had pre-existent CTS, and had actually showed improvement in 2001.  The employer relies on objective EMG findings to support its position, not the subjective complaints of the employee who appears to be a poor historian.  The employee never complained to the myriad of physicians he saw between 2002 and 2004, for other injuries, of any CTS complaints.  The employer asserts the work is not a substantial factor in his CTS or need for treatment.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the reports, including initially, Dr. James, as well as the SIME physician Dr. Wilson, that the employee’s current CTS condition is related to his December, 1997 injury and/or work exposure, that he has attached the presumption that his claimed condition is compensable.  

We next determine whether the presumption is rebutted.  We find, based on the report and opinions of Dr. Bell, later corroborated by Dr. James, that the employee only suffered a temporary aggravation of a preexisting condition in 1997.  We do so without weighing credibility, and accordingly find that the employer has rebutted the presumption that the employee’s current CTS and related medical treatment is related to work in 1997 – ‘98.  Specifically, Dr. Bell found that the employee’s complaints relate to his preexisting CTS condition, and that the complaints in 1997 – ’98 were simply a temporary flare.  We find that in retrospect, Dr. James agrees.  

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the December 1997 work injury or work exposure in 1997 – ‘98 is a cause of his alleged current disability and need treatment.  We find he has not. 

We give the most weight to the opinions and testimony of Dr. James, one of the employee’s treating physicians since 1998, contemporaneous with his early complaints of carpal tunnel syndrome.  Dr. James, bases his opinion on objective testing (EMG’s) done personally by himself or his colleagues that actually show improvement of the employee’s carpal tunnel syndrome after he left work with the employer in 1998.  In 1999, Dr. James noted no symptoms of CTS.  Further, there is no mention of CTS symptoms in the medical record between 2002 and 2004, which suggests the condition did not remain constant or continue to degenerate.  All of Dr. James’ objective opinions and testimony, and opinions based on his actual, physical treatment of the employee, over the course of approximately six years, is strongly corroborated by the opinions of Dr. Bell who opined that at most the employee had a temporary aggravation of a preexisting condition.  

We recognize that Dr. Wilson is specifically a “hand expert” and that he believes the employee’s condition could be work-related.  However, we don’t discount our weight of Dr. James’ opinion, as we recognize that Dr. James refers his patients to specialists.  Specifically, in 2002, Dr. James referred the employee to Dr. Lipke (a hand and CTS specialist), who found that the employee was not a CTS surgical candidate.  

Based on a preponderance of the medical evidence, in particular the substantiated objective record, we conclude that the employee suffered a temporary aggravation of pre-existing condition in 1997 – ‘98.  Accordingly, we conclude that any aggravation to his CTS condition would have resolved upon his termination of employment in 1998.  We conclude the employer is not liable for the any medical care or timeloss benefits associated with the CTS after his termination in 1998.  We find the employee’s CTS claims are no longer compensable and they are not work-related.  As the employee has not prevailed on his claim, his associated claim for attorney’s fees and costs are also denied.  


ORDER
The employee, at most, suffered a temporary aggravation of preexisting CTS condition in 1997 – ‘98, and the employer is not liable for any benefits associated with his carpal tunnel syndrome after his termination in 1998.   

Dated at Anchorage, Alaska on August 31, 2006.  
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES STEVE SULLIVAN employee / applicant; v. MIDTOWN MACHINE & AUTO PARTS, employer; REPUBLIC INDEMNITY CO. OF AMERICA, insurer / defendants; Case No. 199728614; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 31st, 2006. 






Robin Burns, Clerk
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� There are references to the injury being either December 23 or December 28.  On the ROI, the numbers can be mistaken.  All references to the 23rd  or 28th are presumed be the same incident. 


� This discrepancy will be discussed more fully below.  


� December 2005 deposition, pages 1 – 82.  April 2006 deposition, pages 84 – 124.  


� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s December 23, 1997 date of injury pre-dates this statutory change.  
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