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ALASKA WORKERS' COMPENSATION BOARD

      P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN P. CLIFTON, JR.,

                                                  Employee, 

                                                     Petitioner,

                                                   v. 

SWENSON CONSTRUCTION, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                   Respondents.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case Nos.  200503166, 200028159, 

200424282
AWCB Decision No. 06-0311

Filed with AWCB Anchorage, Alaska 

on November 24, 2006


On October 25, 2006, the Alaska Workers’ Compensation Board (“Board”) heard, at Anchorage, Alaska, the employee’s request for a second independent medical evaluation (“SIME”) and the employer’s objections thereto.  Attorney Michael Jensen represented the employee.  Attorney Michael Budzinski represented the employer and its workers’ compensation insurer (“employer”).  The record closed at the hearing’s conclusion.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).


ISSUE
Shall the Board grant the employee’s request for an SIME, pursuant to AS 23.30.095?


SUMMARY OF THE EVIDENCE
The employee, while working for the employer, experienced several work injuries, three of which are the subject of this claim.  On November 18, 2000, the employee slid off the edge of a roof onto a pile of plywood.  The employee sought treatment for this injury with Abuid Gonzalez, D.C., complaining of low back pain, and continued to treat with him through early 2001.  On April 18, 2001, the employee sought treatment from Robert Fox, M.D., without a referral from Dr. Gonzalez.  He sought treatment one additional time with Dr. Fox on April 25, 2001.

On November 16, 2001, the employee sought treatment from Todd Walker, D.C., for low back pain related to the November 2000 injury.  Dr. Walker continued to treat the employee exclusively until June 2002, when the employee returned to Dr. Fox for further treatment, apparently without a referral.  Thereafter, the employee sought concurrent treatments with Drs. Fox and Walker until June 2003,
 when the employee sought treatment with Brent Ursel, PA-C, at Glacier Family Medicine.  At his deposition, the employee maintained that he sought treatment at Glacier Family Medicine because Dr. Fox discontinued his practice and transferred his patients there.

On July 10, 2003, the employee sought treatment at Providence Seward Medical Center with James Lord, M.D.  Dr. Lord described the employee as being in “no acute distress” and noted that he was seeking treatment for lower back pain.
  Dr. Lord discussed the course of the employee’s treatment with him and recommended weaning from narcotic pain medications.
  The employee subsequently returned to treating with PA-C Ursel and Dr. Walker.  The employee has alleged that he experienced a third work injury on February 10, 2004, when he aggravated his lower back condition when he slipped while exiting a truck.

During this time period, the employee continued to work for the employer.  He did not submit medical bills or reports to the employer because, as he testified in his deposition, it was a “hassle.”
  At this point, there was no controversion of benefits and the employer was not aware of the employee’s course of treatment.

The employee sought chiropractic treatment at Koob Chiropractic Clinic in January 2005, apparently because Dr. Walker stopped treating in Alaska.  The employee continued to receive chiropractic treatment.  In September 2005, the employee quit his job, although the employee and employer dispute the rationale for his actions.  PA-C Ursel referred the employee to Byron Perkins, M.D., who provided osteopathic manipulation treatment.  The employee subsequently returned to PA-C Ursel, complaining that Dr. Perkins’ treatment worsened his condition.

In December 2005, the employee informed the employer that he had received medical treatment related to the November 2000 work injury, and that he could not work due to that injury.  The employer accepted the claim and began payment of temporary total disability benefits.
  PA-C Ursel referred the employee to Lawrence Stinson, M.D., in January 2006 for an epidural steroid injection and physical therapy.  The employee returned to PA-C Ursel, complaining that the treatment did not help.

Through a series of referrals, the employee sought treatment from Upshur Spencer, M.D., on February 3, 2006.  Dr. Spencer recommended discontinuing narcotic pain medications and starting and exercise and therapy program in Seward.
  On February 20, 2006, the employee attended an employer’s medical evaluation (“EME”)
 with John Swanson, M.D.  Dr. Swanson diagnosed pre-existing lumbar spondylosis, and opined that the employee’s condition reached medical stability no later than July 18, 2001.  He further opined that the employee did not have a ratable permanent impairment, and that he should be weaned off narcotic medications.  Based on Dr. Swanson’s report, the employer controverted all benefits.

The employee sought treatment at Providence Seward on March 20, 2006 for complaints of ongoing back pain.  Robert Reeg, M.D., noted that the employee was also seeking an evaluation at The Laser Spine Institute in Florida.  Dr. Reeg noted that the employee had come to Providence Seward to due difficulty following up with his physician, and that he wanted to establish care there.  Dr. Reeg recommended physical therapy and follow up with an orthopedic surgeon.  The employee declined to be evaluated by another orthopedic physician, expressing that he wanted to follow up with the clinic in Florida.  At his deposition, he testified that the treatment in Florida was without a referral.

The employee underwent an evaluation in Florida in April 2006 with Michael Perry, M.D.  Dr. Perry opined that the employee’s condition was not medically stable, and was causally related to the November 2000 work incident.
  PA-C Ursel also opined that the employee’s condition was due to the work incident.
  Due to conflicting opinions between PA-C Ursel on one hand and Dr. Swanson on the other, the employee requested an SIME.

Employee’s Arguments

The employee argued that the employer seeks to exclude medical records supporting an SIME based on a legal technicality.  The employee argues that the employee appropriately sought treatment, and that he was entitled to a separate treating physician for each injury.  He further argued that since his claim was controverted, he was entitled to seek treatment with any physician that he chose based on the Board’s prior decisions in Wolde v. Westward Seafoods, Inc.
 and Sawicki v. Great Northwest, Inc..

Employer’s Arguments

The employer argues that the employee changed physicians, without referrals, too many times.  Thus, the employer seeks to exclude records from the excessive changes.  Once those records are excluded, the employer argues, there is not a conflict sufficient to support ordering an SIME.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.
Changes in Physicians

The Alaska Workers' Compensation Act gives each injured worker the right to choose an attending physician.  AS 23.30.095(a) provides, in pertinent part:

When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.

The Alaska Supreme Court has recently addressed the issue of physician changes where an employee’s attending physician refuses to treat the employee.  In Bloom v. Tekton, Inc.,
 the employee’s physician found that further treatment was not medically necessary.  The board found that, because the employee’s doctor “found no medical reason to treat the employee, he was correct in not referring him to yet another physician.  We find the employee asked for a professional medical opinion from [his physician] and he got it.”  Id.  The board then concluded the employee was not entitled to another change of physicians under AS 23.30.095 (a).  

In affirming the board’s decision, the Superior Court noted:  

One of the purposes of AS 23.30.095(a) is to stop the practice of “physician shopping”, wherein if a claimant receives competent medical services but does not like the opinion, they would otherwise be able to change physicians until they found one whose opinion they agreed with.
  

However, the Supreme Court reversed the board and found the employee was improperly denied his right to choose a new attending physician.  The Court held:

Allowing an employee to substitute attending physicians when the employee’s current physician becomes unwilling or unavailable to treat is consistent with the well-settled rule that under AS 23.30.095(a) an injured worker is presumed entitled to continuing medical treatment.  The substitution policy ensures that the employee’s right to continuing care by a physician of his choice will not be impeded by circumstances beyond the employee’s control.
 . . . .When a worker’s attending physician becomes unwilling or unable to continue care, concerns over the possibility of doctor shopping assume secondary importance and cannot override the statute’s primary purpose of allowing injured workers to choose their attending physicians – a purpose best served by allowing the worker to freely substitute a new attending physician.  

In order to protect the injured worker's right to choose his attending physician, the Alaska Workers' Compensation Board has consistently interpreted the Act to allow an employee to "substitute" a new physician in circumstances where the current attending physician is either unwilling,
 or unable to continue providing care.
  These "substitutions" do not count as changes in attending physicians: even a worker who has already changed doctors may choose a new attending physician without the employer's consent if the current physician becomes unwilling or unavailable to treat.

Here, the employee began care for his low back condition with Dr. Gonzalez, a chiropractor.  There is no argument that the employer chose this physician for him;  therefore, Dr. Gonzalez should be considered the employer’s first physician.  Without a referral, the employee then sought treatment with Dr. Fox.  Dr. Fox constitutes the employee’s one permitted change in treating physician.

Dr. Fox eventually stopped practicing in Alaska, and it is uncontested that he transferred his patients to Glacier Family Medicine, where the employee sought treatment with PA-C Ursel.  As noted above, when a physician becomes unwilling or unavailable to treat an employee, the Board will not consider that a change in physician.
  Therefore, PA-C Ursel essentially stands in Dr. Fox’s shoes as the employee’s one permitted change of treating physician.

PA-C Ursel and his supervising physician referred the employee to a number of other physicians, including Drs. Spencer, Perkins and Stinson.  Under AS 23.30.095(a), referrals do not count against an employee as changes of physician.  However, the Board finds that the employee did change physicians additional times following his establishment of a treating relationship with Glacier Family Medicine.  Specifically, the Board finds that the employee sought treatment with an additional chiropractor, Dr. Walker, and that he sought concurrent treatment with PA-C Ursel and Dr. Walker.  The Board concludes that Dr. Walker was an impermissible change of treating physician, and that his records should not be considered by the Board.

The Board also finds that the employee sought treatment with Koob Chiropractic when Dr. Walker left the State.  While a physician leaving the state would ordinarily be cause to allow the employee to select a new attending physician, Dr. Walker was already an impermissible change and the employee was not permitted to substitute a new chiropractor.  Therefore, the Board will exclude records from Koob Chiropractic as well.

With respect to the employee’s treatment at Providence Seward Medical Center, the Board has examined the records of the employee’s visits to its clinic.  Ordinarily, visits to an emergency room do not count as changes of physician for the purposes of 8 AAC 45.082(2)(A).  However, the employee appears not to have sought emergency treatment, but to establish a treating relationship or, at least, to discuss his current course of treatment.  Therefore, the Board will exclude these records as an excessive change of physician.

The Board notes that it is troubled by the number of physicians the employee has seen, particularly when his claim was uncontroverted.  The Board is particularly troubled by the fact that the employee apparently chose to treat with whomever he wished, and failed to apprise the employer about it.  It appears that the employee was engaging in “physician shopping,” a practice that the Board has previously prohibited.  Recently, the employee’s physician referred him to Dr. Spencer, an orthopedic specialist.  When Dr. Spencer recommended weaning from narcotic medications, the employee expressed to PA-C Ursel that he did not wish to return to Dr. Spencer for further care.

Finally, with respect to the physician seen by the employee after the employer controverted his claim, Dr. Perry, the Board feels compelled to follow Wolde and Sawicki.  In both those cases, the Board held that “in situations in which the employer is simply denying all medical care, we have found that the requirement of written cooperative consent by the employer to the employee’s choice of physicians does not apply.”
  Although the Board feels that the employee could or should have returned to his attending physician for a referral to another specialist, Wolde and Sawicki establish that an employee whose claim is controverted may seek treatment with a substitute physician.  Despite the employee’s consistent and impermissible changing of physicians pre-controversion, the Board concludes that Dr. Perry does not constitute an impermissible change of physician.

B.
Employee’s Argument for SIME

AS 23.30.095(k) provides, in pertinent part, as follows:  

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer. (Emphasis added).  

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....

AS 23.30.110(g) provides, in pertinent part, as follows:  “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.”  

When deciding whether to order an SIME evaluation, the Board examines the following factors: 

1. Is there a medical dispute between the employee's attending physician and the employer's independent medical evaluation physician; 

2. Is the dispute significant; and 


3. Would an SIME physician's opinion assist the Board in resolving the dispute.

Here, the SIME form submitted by the employee outlines clear disputes between PA-C Ursel and Dr. Perry on one hand, and Dr. Swanson on the other.  The Board finds that the disputes regarding medical stability, treatment and causation are clear and well-defined, and that having an opinion from a physician of the Board’s choosing would be of assistance in resolving the issues before it.  Therefore, the Board finds that the criteria for ordering an SIME have been met, and concludes that it should order one.


ORDER
The Board will order an SIME, pursuant to AS 23.30.095.

Dated at Anchorage, Alaska this 24 day of  November, 2006.
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Krista M. Schwarting, Designated Chair







David Kester, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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� The employee alleged that he experienced another work injury to his lower back in the spring of 2003, aggravating the prior injury.  See Employee’s Brief at 1-2.


� See PSMC Clinic Note, dated 7/10/03.


� See id.


� See Employee’s Brief at 2.


� Employee’s Deposition at 53:2-6.


� The employer paid disability benefits for periods in February 2001 and December 2005.


� See Dr. Spencer Chart Note, dated 2/3/06.


� See AS 23.30.095. 


� See Letter from Dr. Perry, dated 7/11/06.


� See Letter from PA-C Ursel, undated.


� AWCB Decision No. 00-0236 (Nov. 21, 2000), at 6.


� AWCB Decision No. 06-0029 (Feb. 6, 2006), at 11.


� AWCB Decision No. 98-0039 (Mar. 5, 1998).


�Bloom, 3AN-98-04760 Civil at 5 (Alaska Super. Ct., Feb. 11, 1999).


� Bloom v. Tekton, Inc., 5 P.3d 235, 238 (Alaska 2000).


� See Clymer v. Wilton Adjustment Srvs., AWCB Decision No. 95-0068 (Mar. 10, 1995).


� See Stempniak v. Pioneer Alaskan Fisheries, Inc., AWCB Decision No. 95-0012 (Feb. 7, 1995).  


� Bloom, 5 P.3d at 238.


� Sawicki, AWCB Decision No. 06-0029, at 11;  see also Wolde, AWCB Decision No. 00-0236, at 6.


� As the Board has concluded that Dr. Perry’s records should be admitted, it does not reach the employee’s somewhat disingenuous argument that he should be permitted an attending physician for each of his injuries, despite all of the injuries concerning the same body part.


� See, e.g., Brown v. Kimco, Inc., AWCB Decision No. 06-0047 (Feb. 28, 2006).


� The Board notes that even the employee had not outlined a clear dispute in this case, it would likely have ordered an evaluation pursuant to AS 23.30.110(g) due to the number of injuries and the number of physicians involved in this case.
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