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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DONALD R. DOAN, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

EMERSON GM DIESEL INC.,

                                                  Employer,

                                                   and 

PROVIDENCE WASHINGTON 

INSURANCE CO,

                                                  Insurer,

                                                   and 

STATE OF ALASKA,

SECOND INJURY FUND,

                                                     Petitioners,

                                                   v. 

HALIBUT KING CHARTES, INC.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST 

INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

ON MODIFICATION

AWCB Case No.  198101254
AWCB Decision No.  07-0075

Filed with AWCB Fairbanks, Alaska

on April 4, 2007




We heard the parties’ stipulation to dismiss Liberty as a party to the claim and petition’s in this case, on the basis of the written record, in Fairbanks, Alaska, on March 29, 2007.  Attorney Robert Griffin represented the employer Emerson GM Diesel and its workers’ compensation insurance carrier (collectively “Emerson”).  Assistant Attorney General Richard Postma represented the Second Injury Fund (“SIF”).  Attorney Robert Rehbock represented the employee.  Attorney Constance Livesey represented the Liberty Northwest Insurance Co. (“Liberty”).  The employee is the registered agent for Halibut King Charters.  We are considering this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record when we met at our regularly scheduled hearings on March 29, 2007.

ISSUE

Shall we join Halibut King Charters as a party to the employee’s claim, under 8 AAC 45.040?

BRIEF SUMMARY OF THE EVIDENCE AND CASE HISTORY

The records and evidence in this case are extensive, we here address only those elements of the evidence and history of the case that are relevant to the joinder of Liberty.  In our October 10, 2006, interlocutory decision and order
 on this matter we discussed the history of the case, in part:

The employee injured his back lifting a large, industrial battery while working as a mechanic in for the employer on November 10, 1978.
  The employee re-injured his back performing engine repair for the employer during a period of time leading up to May 13, 1980.
  The employer accepted liability for the injuries, and provided temporary total disability (“TTD”) benefits and medical benefits.
  On January 20, 1986 a Stipulation for Second Injury Fund Reimbursement was signed by the employer’s attorney and the Assistant Attorney General representing the SIF, agreeing the SIF would reimburse the employer’s insurer for compensation paid in excess of 104 weeks. 
 

A dispute arose between the parties concerning the overpayment of certain benefits, which was resolved in a Superior Court decision on December 11, 1985.
   The parties resolved a dispute concerning the employee’s compensation rate, as well as several other issues, in a partial compromise and release (“C&R”) agreement approved by us on March 19, 1986.  The employer apparently converted the employee's compensation to permanent total disability (“PTD”) benefits at some date after May 16, 1988.
  

Based on surveillance
 and discovery of certain public documents from the Coast Guard, Alaska Court system, and Department of Commerce, Community, and Economic Development, the employer filed a Petition to Terminate Permanent Total Disability Benefits, dated September 30, 2005, asserting the employee had returned to gainful employment as a fishing and transportation charter boat captain.   The employer asserted the employee was gainfully employed as a commercial fisherman and skipper by a Halibut King Charters
 and Impulse II,
 businesses in which the employee was also a partner.  The employee filed an Answer dated October 13, 2005, contending that he was not able to engage in suitable, gainful employment, but was able to do only odd-lot work.  The employee filed a Workers’ Compensation Claim dated December 28, 2005, requesting that his benefits be reinstated.  The employee filed an Affidavit of Readiness for Hearing, dated May 16, 2006, requesting a hearing on his claim.  

In a prehearing conference on July 7, 2006, the employee's claim for benefits was set for a hearing on September 28, 2006.
  The issues for hearing were identified as: entitlement to ongoing PTD benefits, penalties, and attorney fees and costs.
  In the prehearing conference the employer indicated an intent not to pursue its September 30, 2005 Petition to Terminate, because the Board had never ordered PTD benefits, and the employer had filed a Controversion Notice denying PTD benefits on May 9, 2006.
   The employer filed a Petition to terminate the employee's benefits under AS 23.30.250(b), dated July 25, 2006, asserting the employee had obtained benefits through fraud or misrepresentation.

Numerous disputes arose between the parties concerning discovery, and in a prehearing conference on August 10, 2006, the Board Designee set five petitions for a hearing on August 17, 2006.
  These petitions included:

(1)  The employer’s July 6, 2006 Petition to Compel Discovery; requesting an order to produce all records related to the purchase of Halibut King Charters from Manuel Soares in 1994, and to produce the Complaint “with an October date” referred to in the employee’s deposition at page 130;
 

(2)  The employer’s July 10, 2006 Petition to Join Halibut King; 

(3)  The employer’s July 6, 2006 Petition to Vacate Hearing Date;

(4)  The employee's July 20, 2006 Petition for a Protective Order, concerning the discovery request by the SIF for Halibut King Charter’s workers’ compensation insurance policies and related documents from Liberty Northwest Insurance Company; and

(5)  The employee's July 20, 2006 Petition to Exclude SIF.

. . . . 

In the hearing on August 17, 2006, and in its pleadings and brief, the SIF argued . . . . it sent the employee on July 14, 2006, a request for releases concerning Halibut King Charter’s workers’ compensation insurance policies and related documents from Liberty Northwest Insurance Company, which it argued would contain relevant evidence concerning the employee’s employment status with the fishing charter service.  It argued we should deny the employee’s request for a protective order and direct the employee to execute the releases. . . .  The SIF also noted that on pages 135-143 of his March 27, 2006 deposition, the employee indicated he had “aggravated” his back while working on the Halibut King Charter boat.
  Based on this deposition testimony, the SIF argued Halibut King Charter should be joined as a party against whom a right to recover might exist.  

. . . . 

In the hearing on August 17, 2006, and in its pleadings and brief, the employer argued consistently with the SIF.  The employer also noted the employee sought medical care form Mathew Wise, M.D., on October 13, 2005 for worsening back pains, after working for Halibut King Charters and Impulse II, further supporting a last injurious exposure issue and the Petition to Join Halibut King.
  

. . . . 

In our September 7, 2006 interlocutory decision and order, we directed, in part:

ORDER

. . . . 

2.
We order the employee to sign the releases concerning Halibut King Charters workers’ compensation insurance policies with Liberty Northwest Insurance Company, and to return those releases to the employer and SIF within seven days of the date of issuance for this Decision and Order.  We additionally order the employee to produce for the employer all records related to the purchase of Halibut King Charters from Manuel Soares in 1994, and to produce the Complaint “with an October date” referred to in the employee’s deposition at page 130, within his possession, unless already produced, within seven days of the date of issuance for this Decision and Order.  

3. 
We retain jurisdiction over the employer’s Petition to Join Halibut King Charters, under 8 AAC 45.040, in accord with the terms of this decision. . . . 

In a prehearing conference held on September 12 and 20, 2006, Emerson and the SIF again raised the issue of joinder of Halibut King Charters’ Inc., and it’s insurer, Liberty Northwest Insurance Co.
  Because adequate notice had been given to the employee, who is the registered corporate agent for Halibut King Charters, Inc., and because no party objected to hearing this issue, the Board designee set the Petition to Join as an issue for a hearing on September 28, 2006.
  A copy of the Prehearing Summary and the Hearing Notice were served on the registered agent.

In the hearing on September 28, 2006, Emerson and the SIF again noted that in his deposition, the employee indicated he had aggravated his back while working on the Halibut King Charter boat.  They argued Halibut King Charter should be joined as a party against whom a right to recover might exist.   The employee asserted the joinder of Halibut King Charters would not have any impact on the resolution of the case, but he did not argue against joining that employer.
 

We here adopt that the Summary of the Evidence section from our October 10, 2006 decision, by reference.  In the October 10, 2006 interlocutory decision, we ordered:

ORDER

We grant Emerson’s Petition to Join Halibut King Charters, and Liberty Northwest Insurance Co., under 8 AAC 45.040, in accord with the terms of this decision.

An issue arose concerning notice of joinder to Liberty.  In the course of investigating Board records, the panel chairman discovered the employee had filed an Executive Officer Waiver form, exempting himself as president of Halibut King Charters, Inc., from workers’ compensation coverage under AS 23.30.240, effective August 7, 2000.  Documentation of this was provided to the parties, and filed, when the Board panel met on March 29, 2007.

In a prehearing conference on April 2, 2007, the parties stipulated that Liberty could bear no liability in this case, and was not needed as a party.
  They stipulated to a request for an order modifying our October 10, 2006 joinder decision, and dismissing Liberty from the case.
  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Our regulation at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a preheating. . . .

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

In accord with 8 AAC 45.050(f)(1)&(2) the parties made an oral stipulation of fact in the course of a prehearing conference, requesting an order dismissing Liberty from the employee’s claim and employer’s petitions.  Based on the oral stipulation and our independent review of the documentary record, we will exercise our discretion to issue an order on modification, under 8 AAC 45.050(f)(1).  This order will bind the parties to the terms of the stipulation in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to alter our order in any way, they must file a claim or petition.
 

II.
MODIFICATION
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers,
 the Court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  

In response to the parties’ stipulation, we have examined the record of this case, including the hearing testimony, and our earlier decisions.  The parties request that we modify our October 10, 2006 decision joining Liberty, and dismiss that insurer as a party.  Because that decision appears to contain a mistake of fact concerning Liberty’s coverage of the employee, we will exercise our discretion to modify the October 10, 2006 decision, as requested.

III.
DISMISSAL OF LIBERTY NORTHWEST INSURANCE CO. AS A PARTY
AS 23.30.240 provides in pertinent part:

An executive officer elected or appointed and empowered in accordance with the charter and bylaws of a corporation. . . is an employee of the corporation under this chapter.  However, an executive officer of a corporation may waive coverage under this chapter, subject to the approval of the commissioner of labor. . . .

Our regulation at 8 AAC 45.040 gives the board, or its designee, authority to join parties.  The regulation provides, in part:

(c)  Any person who may have a right to relief in respect to or arising out of the same transaction or series of transaction should be joined as a party. . . .

(d)  Any person against whom a right to relief may exist should be joined as a party   . . . .

(j)  In determining whether to join a person, the board or designee will consider
(1)
whether a timely objection was filed in accordance with (h) of this 


section;


(2)
whether the person's presence is necessary for complete relief and due process among the parties;  


(3) 
whether the person's absence may affect the person's ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations


. . . . 

Based on the documentation of the employee’s Executive Officer Waiver of workers’ compensation coverage, we find that Liberty can have no liability in this case.  Because no right to relief can exist against that insurer, it should not be joined as a party under 8 AAC 45.040(d).  Accordingly, we will modify our October 10, 2006 decision and order, and dismiss Liberty from this case.

ORDER

Under AS 23.30.130, we modify AWCB Decision No. 06-0275 (October 10, 2006) as follows: We dismiss Liberty Northwest Insurance Co. as a party, under 8 AAC 45.040(d), in accord with the terms of this decision.

Dated at Fairbanks, Alaska on April 4, 2007.





ALASKA WORKERS' COMPENSATION BOARD






William Walters, Designated Chairman






Jeffrey P. Pruss, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Modification in the matter of DONALD R. DOAN employee / respondent; v. EMERSON GM DIESEL INC., employer; PROVIDENCE WASHINGTON INSURANCE CO, insurer; and the SECOND INJURY FUND / petitioners; HALIBUT KING CHARTERS, INC., employer; LIBERTY NORTHWEST INSURANCE CO., insurer / respondents.  Case No. 198101254; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 4, 2007.






Victoria J. Zalewski, Workers Comp Tech
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