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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                       Juneau, Alaska 99802-5512

	BRIAN L. BENSTON, 

                            Employee, 

                                                Applicant,

                                                   v. 

MARSH CREEK, LLC.,

                            Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

NOVAPRO RISK SOLUTIONS, LP.,

                            Insurers,

                                                Defendants.
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)
	    FINAL

    DECISION AND ORDER

    AWCB Case No.  200602031; 200614631

    AWCB Decision No.  07-0382
    Filed with AWCB in Juneau, Alaska

    on December 31, 2007

	
	)
	


On April 17 & 18, May 30-31, and July 19, 2007
 at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim, as amended, for TTD, PPI (when rated), re-employment benefits, penalty, interest, attorneys’ fees and costs, and penalty under AS 23.30.070.  The employee appeared and was represented by attorney Robert Rehbock.  The employer and insurer (“employer”) was represented by attorney Robert Bredesen.  We held the record open to receive post-hearing briefing, the employee’s attorney’s fee affidavit and the employer’s response on attorneys fees, completed with the filing of Mr. Bredesen’s letter regarding attorneys fees on October 8, 2007.  We closed the record when we next met, on October 16, 2007.   We reopened the record to receive a full transcript of the proceedings and a printout of a news report of the death of one of the witnesses, John Stumpff.  We closed the record on December 10, 2007. 


ISSUES
I. On reconsideration, should the Board bifurcate hearing on the compensability of the employee’s separately stated laceration and ischemic injuries?

II. Was the employee injured in the course and scope of his employment?

III. Is compensation for the employee’s injury barred under AS 23.30.235(2) as being proximately caused by intoxication of the employee?

IV. Is the employee’s injury barred under AS 23.30.235(1) as being proximately caused by the employee’s willful intent to injury or kill another person?

V. Is the employee entitled to TTD, PPI when rated, together with late payment penalties and interest?

VI. Is the employee entitled to a penalty under AS 23.30.070?

VII. Is the employee entitled to an eligibility determination for re-employment benefits?

VIII. If the employee’s claim is found compensable, should the Board award attorneys fees and costs?

SUMMARY OF THE EVIDENCE

A.  Undisputed facts and summary of preliminary proceedings:

We have previously issued a decision on certain procedural issues.
  We incorporate by reference and set forth in full the following recitation of undisputed facts made in our previous interlocutory decision:

The employee has been employed to perform work as an electrician for the employer, at times assigned to work in remote communities unconnected by road to other communities in Alaska.  The employee and his assistant Robert Daniel “Danny” Wilson
 were assigned to install an electrical line, fixtures and a winch on a dock located in Nelson Lagoon, Alaska.  Nelson Lagoon is not connected by road with any other community.  It is located on the northwestern coast of the Aleutian Peninsula, approximately 75 air miles northeast of Cold Bay, Alaska and approximately 570 air miles southeast of Anchorage, Alaska.  The employee and Danny Wilson were lodged, at the employer’s expense, at the Tides Inn.  

While off shift, at approximately 11:15 p.m.
 on August 8, 2006, the employee’s right arm came in contact with glass from a door of the Tides Inn.  Broken glass severed the radial artery of the employee’s right arm.  At the time of injury, Nels Wilson and the employee were located on opposite sides of the door, though their exact location relative to each other is in dispute.

At least two other persons besides the employee were present during this episode, Nels Wilson and Danny Wilson.
  Bystanders attempted to apply a belt around the employee’s upper arm as an emergency tourniquet.  The employee received attention from Senta Lockett, community health aide, and co-worker Melinda Johnson.  The health aides removed the emergency belt tourniquet, applied gauze 4x4 pads, direct pressure, and pressure dressings (“ACE” bandages).  The employee was then transported from the Tides Inn by gurney via the clinic’s ambulance to the Nelson Lagoon Clinic, where he awaited further transport.  A nurse (Rose Grafius, RN) arrived at Nelson Lagoon from Cold Bay at approximately 7:15 a.m. on August 9, 2006 to assess the employee. Nurse Grafius and the employee were transported by small plane from the Nelson Lagoon clinic to a clinic at Cold Bay.
  The Lifeguard Alaska Air Ambulance personnel received the employee at Cold Bay at approximately 9:25 a.m. on August 9, 2006.
  The employee was delivered to Providence Alaska Medical Center in Anchorage at approximately 11:50 a.m.
  Surgery to repair the severed artery and other wounds began at approximately 6:30 p.m. on August 9, 2006.

In addition to the arterial laceration, the employee was ultimately diagnosed with ischemia, compartment syndrome and onset of tissue death in the right arm.
  Following subsequent treatment, the employee’s right arm was amputated at the elbow joint, a “right elbow disarticulation.”  The date of the disarticulation surgery was August 22, 2006, fourteen days after the original laceration.
  The employee, prior to injury, was right-hand dominant.
 

An initial report of injury (“ROI”) attached to an Entry of Appearance of Counsel, was filed with the Board on September 6, 2006.
  This ROI was not signed by either the employee
 or an agent of the employer, and listed the title of the author as “Associate Client Executive for Marsh.”  The ROI asserts “EE was injured in an after hours altercation and has a severed artery.”  In the block for description of the body parts affected, the form reads “Insufficient Infor. To Id Severed artery on unknown area.”
  A second ROI, unsigned by the employee but signed by G.A. Randall as HSE Advisor of the employer, its insurer, and/or its adjustor, was filed on September 22, 2006 by the Juneau office of the Board.  This second ROI was assigned the case number AWCB 200614631.
  The second ROI incorporated by reference a one-page statement on the letterhead of Marsh Creek Technical Services, identified as a division of Marsh Creek LLC.  The statement is unsigned but contains the name and contact information for Daniel J. Roberts, project manager.
  This one-page summary, dated August 11, 2006, describes an altercation between the employee and an unnamed “bush pilot,” during which the employee’s arm “went through this window resulting in deep cuts to his arm.”  The second ROI described the injury as “right arm laceration cutting artery,” does not mention the amputation, and the attachment (attributed to Dan Roberts) dated August 11 also does not mention the amputation, but instead states “[h]is prognosis is uncertain, although the surgeon did state he currently believes the main nerve is undamaged, but he did add that only time will tell.”  A controversion notice (dated August 18, 2006) was also filed with the Board on September 22, 2006.  This controversion notice raises the defense of assault under AS 23.30.235(1).

Following entry of appearance by his counsel on September 25, 2006,
 the employee through counsel filed a Workers’ Compensation Claim, seeking “TTD, PPI when rated and reemployment eligibility request, together with penalty, interest, costs and fees.”  The Claim also sought a 20% penalty under AS 23.30.070.
  Following a Corrected Entry of Appearance,
 the employer filed its Answer to Employee’s Workers’ Compensation Claim, which raised an intoxication defense, an assault defense, and other affirmative defenses.
  At the same time, the employer filed a second Controversion Notice, also raising the intoxication and assault defenses.
 

The employee filed an Affidavit of Readiness for Hearing (“ARH”) regarding his September 22, 2006 claim, stating “[d]efenses raised does [sic] not apply as proximate cause of injury is remote cite [sic] and increased risk associated with it, see Gibbs v. Parker Drilling International, AWCB D&O 02-0164, August 21, 2002 & Mahoney v. Trident Seafoods, Inc., AWCB D&O 03-0001, January 2, 2003.”

The employer filed an opposition to the ARH,
 and a pre-hearing conference set for November 29, 2006 was noticed to the parties.
  Over the objection of the employer’s counsel, a hearing date of April 17, 2007 was selected.
   The pre-hearing conference summary identified as issues for the April 17 hearing all issues raised in the employee’s Workers’ Compensation Claim that had been previously filed on September 25, 2006.
  Witness lists were required to be filed in accordance with 8 AAC 45.112.
   The board has no record of an objection being filed to the Pre-Hearing Conference Summary issued after the November 29 pre-hearing conference.

The employee requested a re-employment benefits evaluation under AS 23.30.041(c),
 to which the employer objected due to its controversion based on affirmative defenses.
  Based on the employer’s controversion of all benefits, the Reemployment Benefits Administrator’s designee declined to refer the employee for eligibility evaluation “until the insurer accepts your claim or until the Alaska Workers’ Compensation Board hears your claim and overturns the denial.”

The employee filed an Amended Workers’ Compensation Claim identifying two separate injuries, referred to as a “radial artery laceration” and an “ischemic injury,” and recited that the claimant no longer seeks “coverage” for the laceration but “claims medical and compensation benefits out of this second injury,” citing to the results of deposition of two medical witnesses (Drs. Kornmesser and McCall) that “it was this second injury rather than the laceration that caused the loss of [the employee’s right] arm.”
  The employee filed a Report of Injury which distinguishes a laceration injury and an ischemic injury.

On March 7, 2007, a paralegal for the employee’s counsel filed a Request for Conference.
  Responding to this request, a second Pre-hearing Conference was set for April 4, 2007 by letter notice dated March 14, 2007.

The employee filed two petitions on March 8, 2007: one to amend the date of injury from August 8, 2007 to August 9, 2007, asserting that the “ischemic injury” was caused solely and proximately by the “delay of proper medical care and for which the employment’s remote site was the important and only substantial factor;”
 and one to “consolidate dates of injuries,” stating that “hearing both cases together would provide a speedier remedy if consolidated.”

By interlocutory decision issued on May 8, 2007, the Board panel denied the employee’s petition to bifurcate and hear the employee’s claim for benefits based on an “ischemic injury” as distinguished from a “laceration injury.”
  On May 23, 2007, the employee through counsel filed a petition for reconsideration of our interlocutory decision and order regarding bifurcation.
  We orally granted the petition for reconsideration, and reconsidered the bifurcation issue.  On May 31, 2007, we announced our decision to deny the petition after reconsidering our earlier decision, and gave an oral summary of our reasons for that denial, to be fully explained in the final decision on this matter.
 

B. Description of the physical layout of the location of the laceration event:

The Tides Inn, at the time of the laceration injury, consisted of two separate, closely situated buildings. For ease of reference we will call the building where separate sleeping rooms were located the “bunkhouse,” and the  building containing the kitchen, dining area, bathrooms, laundry, and storage areas the “cafeteria building.”  Employee’s Exhibit 32 is a photograph showing the physical relation of the cafeteria building to the bunkhouse.  The long axis of each building is situated 90º to the other.    The north entrance of the cafeteria is depicted on the left side of Exhibit 32, and the east entrance of the adjoining bunkhouse is depicted on the right side of Exhibit 32.
 

It is undisputed that the laceration event occurred in the cafeteria building.  It is also undisputed that the cafeteria building was a common use area for all occupants of the Tides Inn,
 as Nelson Lagoon had no restaurant to buy prepared meals,
 and occupants thus had to prepare their own meals.
  The bunkhouse contained no plumbing for sewer or water, and so the laundry, toilet, shower and sink facilities of the Tides Inn were all contained within the cafeteria building.
  The most clear drawing of the physical layout of the cafeteria building, the site of the laceration event, is a plan view drawing prepared at the time of his deposition by Paul E. (‘Butch’) Gundersen (sole proprietor of the Tides Inn),
 admitted at hearing as Employee’s Exhibit 31.
  Appendix I to this decision is a copy of this drawing.  Robert ‘Danny’ Wilson, during his deposition, also prepared a less exact plan view drawing of the scene of the Tides Inn.

A photograph of the door situated in the interior of the cafeteria building, containing the window, glass from which lacerated the employee’s right arm, has been admitted as Employee’s Exhibit 9, page 6.
  Michael Nemeth, Village Public Safety Officer, testified that he took this photograph (further referred to herein as the “Door Photo”).
  Michael Nemeth testified that the Door Photo, among the other photos he took on August 8, 2006 (with the exception of Exhibit 1, which is a mirror image reversal,
 and Exhibit 8, which was not presented to Mr. Nemeth for authentication
) were fair and accurate depictions of the scene as it appeared when he was at the Tides Inn after the laceration event.
  

It is undisputed that the door shown in the Door Photo was in a doorway that separated the kitchen from the dining facilities within the cafeteria building.  It is undisputed that both of the areas of the cafeteria building separated by the door shown in the Door Photo were common use areas.  By inspection, the Door Photo shows that the door containing the glass that lacerated the employee’s arm contains two separate windows, each in a sliding track, with both panes broken.
   There was no testimony that either of the windows contained in the Door Photo were slid (relative to each other) within their tracks between the time of the laceration event and Officer Nemeth’s taking of the Door Photo.  The employee stipulated that the photographs attributed to have been taken by Officer Nemeth were taken within a half-hour of the laceration event.

Employee’s Exhibit 9, at pages 2, 3 and 9 shows an opening in the wall between the kitchen area and the dining area, adjacent to the door between the kitchen and dining area, with a counter, by which plates of food may be passed through from the kitchen to the dining area.  This structure of the cafeteria building was variously referred to as a “pass-through” “bar” or “counter.”
  For ease of reference, we will use Todd Johnson’s term for this structure, “pass-through” for the remainder of this decision. 

C.  Summary of Witness Testimony:

A total of twenty-one (21) witnesses testified in this proceeding, either by deposition or at hearing (and for some witnesses, by both methods).  Given the nature of the proceeding, discrete facts and testimony are scattered throughout the record.  To aid the parties and any reviewing tribunal, we summarize the evidence with detailed footnotes as to the source for each item of testimony, as we focus comparatively on the credibility of the evidence in light of the entire record.  We list below the testimonial evidence (and where relative to that testimony, the documentary evidence) divided into six categories: 

· witnesses who perceived the employee proximately before the event (but denied being at the scene of laceration): Priscilla Rysewyk

· witnesses purported to be at the scene of the laceration when it occurred (some of whom also testified to perceiving the employee proximately before the event): Lila Johnson; Brian Benston; Nels Wilson; Robert Daniel (‘Danny’) Wilson; and Todd Johnson

· first responders post-laceration (none of whom testified to seeing the employee proximately before the laceration): Paul E. (‘Butch’) Gunderson; health aide Senta Lockett; and VPSO Michael Nemeth

· medical providers outside of Nelson Lagoon (none of whom had contact with the employee until more than seven hours after the event): Rosemary Graffius, RN;
John Stumpff, RN; Tanya Leinicke, MD; Michelle McCall, MD; and Marc Kornmesser, MD

· Marsh Creek employees (all outside Nelson Lagoon): John Haase; Dan Roberts; and Bruce Eierman; and

· witnesses offering expert opinions: Brent Burton, MD, MPH; Stephen Fuller, MD; Joseph Champagne, B.Eng.; and Eugene Schoenfeld, MD.

1. Summary of testimony of witnesses who perceived the employee before the event, but denied being at the scene of the laceration (‘Pre-Laceration Witnesses’):

a.  Priscilla Rysewyk:
One witness, Priscilla Rysewyk, was identified as having had contact with the employee within the four hours preceding the event, but it was disputed whether Ms. Rysewyk was physically present during the laceration event.
  Her testimony was provided via telephonic deposition.
  Ms. Ryswyk, age 26,
 testified that she met up with her friend Lila Johnson at approximately 5:00 p.m. on August 8, 2006, and went to Nels Wilson’s room at the Tides Inn.
  Rysewyk testified that she and Ms. Johnson spent 1.5 hours drinking “four to five” beers each in Wilson’s room, from an 18-pack of beer that Wilson had given them.
  Ms. Rysewyk testified that she did not recall Nels Wilson consuming any beer while they were in his room.
  She also testified the two women then left to go drink in Lila Johnson’s truck, 
 drinking “R&R [whiskey] and pop.”  In context, it was unclear from the deposition testimony whether the women drank straight from an unmixed bottle of alcohol, supplemented by drinking from a separate container of soda pop, or whether the alcohol was mixed (and therefore diluted) with soda pop in the alcohol bottle.
  Ms. Rysewyk testified she believed the whiskey was also supplied by Nels Wilson, although she was uncertain.
  Rysewyk testified they also took “like, a couple” beers with them when they left Nels Wilson’s room.
  

No witness testified as to how much is contained in a “traveler size” container, but Lila Johnson testified it was “more than a pint” sized bottle.
  At hearing the parties were unable to stipulate to the volume of a “traveler-size” bottle of alcohol that Ms. Rysewyk described, other than that it exceeded a pint-sized bottle.
 

 On their drive, Ms. Rysewyk testified that the two women saw Mr. Benston playing “fetch” with a dog on the beach, and drove up to him.
  Ms. Rysewyk testified that the two women chatted with the employee for 10 to 15 minutes, and shared “a sip” of the R&R whiskey with Mr. Bentson.
  Ms. Rysewyk testified that the employee did not have anything with him.
  At that time, Ms. Rysewyk testified, the employee did not appear drunk to her.
  Ms. Rysewyk testified that this interchange took place at approximately 9:30 p.m.
  Ms. Rysewyk testified it was “kind of dark out” at that time.
  Ms. Rysewyk testified she returned to her home, where her husband was,
 at 10:00 p.m.  She testified she recalled the time because she specifically looked at her watch.

2. Summary of testimony of witnesses purported to be physically present at the time of laceration (‘Laceration Witnesses’):

Seven (7) persons were identified in the proceeding as being inside the Tides Inn cafeteria building at the time of the laceration event, although the presence of Priscilla Rysewyk,
Todd Johnson and Sherman Johnson during the laceration event is disputed.  It appears undisputed that Todd Johnson provided some assistance to the employee and EMTs beginning some time after the laceration occurred, and that Priscilla Rysewyk and Sherman Johnson provided no assistance.  Three (3) of those seven witnesses (Brian Benston, Nels Wilson, and Todd Johnson) provided testimony both by deposition and at the hearing.  Robert “Danny” Wilson provided testimony by videotaped deposition only.  One witness (Lila Johnson) provided deposition testimony only.  Priscilla Rysewyk’s testimony has been summarized above.  Sherman Johnson did not provide any testimony, and no statement is in evidence of what Sherman Johnson perceived regarding the laceration event, or events preceding or succeeding it.

a. Lila Johnson:

Lila Johnson testified by telephonic deposition
 with her boyfriend John Nelson, Jr. also present with her during the deposition.
  She testified that Sherman Johnson is her uncle, that she has a familial relation to Nels Wilson, but did not specify the relation.
  Ms. Johnson testified that she is unrelated to Todd Johnson (sometimes referred to as “T.J.”).
  Ms. Johnson, age 36, has lived in Nelson Lagoon for 20 years, and is the village postmaster.
  She confirmed that she and Ms. Rysewyk drank “half of a traveler” of R&R whiskey, identified as “larger than a pint,” in the course of the evening, from 4 p.m. to 10 p.m.
  Her testimony regarding the visit and drinking in Nels Wilson’s room and meeting of Mr. Benston on the beach was generally in conformity with Ms. Rysewyk’s, except that:

· she describes the visit with Nels Wilson as “40 minutes to an hour”

· she recalls a knock at Mr. Wilson’s door, and Mr. Wilson talking to someone at the door, while the two women were in his room;

· she places the meeting with the employee on the beach at “6:00, 7:00 in the evening,” but expresses uncertainty about the time;
 

· she times the meeting with the employee at 20 to 30 minutes;

· she recalls the employee was drinking a beer when they encountered him with the dog on the beach;

· she recalls that she and Ms. Rysewyk each consumed “six or more” beers in the evening;

· in comparison with Ms. Rysewyk’s description of Mr. Benston as “not drunk,”
Ms. Johnson described Mr. Benston as “slightly buzzed,” and that herself and Ms. Rysewyk were both “pretty buzzed” at the time they chatted with the employee on the beach.
 

Ms. Johnson clearly testified that Priscilla Rysewyk was not present at the scene of the laceration, although she could not recall whether she dropped Ms. Rysewyk off at her house or whether Ms. Rysewyk walked from Ms. Johnson’s truck to her house.
  After separating from Ms. Rysewyk, Ms. Johnson testified she continued to drink whiskey,
 and then arrived at the Tides Inn, entered by way of the unlocked “front door,”
 to find Nels Wilson, Todd Johnson, and Sherman Johnson “sitting around and talking” in the cafeteria building.
  Ms. Johnson testified that her uncle Sherman Johnson may have been drinking a light beer, and that she was drinking a beer in the cafeteria.
  Ms. Johnson recalled no checking for phone messages.

Ms. Johnson testified that she was talking with these three men for “maybe ten minutes”

“when what’s his name, Brian or whatever, came flying through the door or whatever and broke the window.”
  Later, Ms. Johnson said “he [Brian Benston] punched the window,” but then explained:

A.  It happened so fast, I don’t know, and I was talking and it just seemed like it happened that way.  You know, I think my back was toward – toward the door, so as I turned it just seemed like it just happened that way, that he punched the glass on the door, and I just got up and left.

Q.  Do you remember any sort of argument before the glass – Brian punched the glass?

A. 
 No.

Q.  Do you recall whether you were talking to anybody before the glass – before Brian punched the glass?

A.   Yes, I was talking to Sherman.

Ms. Johnson first testified she was in the kitchen area of the cafeteria building at the time of laceration event, with her back towards the door separating the kitchen area from the dining area.
 Later in her deposition, Ms. Johnson placed herself on the dining room side of the 
pass-through.
  On cross-examination Ms. Johnson reiterated that she heard no door slam, was uncertain about whether there was shouting before the “punch,”
 and that she heard the glass breaking, turned toward the sound, and saw Mr. Benston’s arm through the glass, being withdrawn.
  Ms. Johnson testified Nels Wilson was “by the door” but expresses uncertainty as to what Mr. Wilson was doing “by the door.”
  After the laceration, Ms. Johnson “bolted” from the scene, got in her truck, and went home.
  Ms. Johnson admitted her recall of the events of the laceration is “kind of hazy.”

b. Brian Benston:

The employee Brian Benston testified by video deposition,
 and both on direct
 and in rebuttal
 at hearing.  The employee at the time of the laceration event was 29 years of age
 and unmarried.
  The employee testified that he and Robert ‘Danny’ Wilson were friends since the employee’s high school days, who lived together while both attended a welding course in Ohio,
 and that Robert Wilson was the employee’s helper on the Nelson Lagoon project.

The employee testified that the employer shipped food, drinks (including alcohol), tools, parts, and materials needed for the job on pallets, which the employees palletized themselves.
  The employee testified that Robert ‘Danny’ Wilson packed the alcohol on the pallet with food that was shipped to Nelson Lagoon.
  The employee testified that Stoli vodka (the employee’s “cocktail of choice”) and Crown Royal whiskey (Robert Wilson’s favorite whiskey, although he would also drink “whatever else was around”
) was taken to Nelson Lagoon to drink during off hours.
  The employee testified that he could not recall how much alcohol was packed because Robert Wilson packed the alcohol.
  The employee testified that the employer knew that the employees were taking alcohol with them
 and described a conversation with Bruce Eierman in which Mr. Eierman stated that having alcohol at a village could be useful as an item of barter in accomplishing the work.
  

The employee testified that it was the policy of the employer that consumption of alcohol while “off the clock” was permitted,
 and that the employee was never told by anyone at Marsh Creek that the employer’s Fitness for Work Policy (Employee’s Exhibit 1) said anything different.
  The employee described an episode of after-hours drinking with the employee’s supervisor Dan Roberts,
 and described an alcohol-related altercation that occurred during off hours when the employee was assigned to work for the employer in Gakona, in which the employee was involved as a peace-maker.
  The employee testified that Robert ‘Danny’ Wilson was involved in the Gakona incident, and that Dan Roberts was aware of the episode, but no disciplinary action was taken by the employer relating to that episode.

The employee described his first meeting with Nels Wilson, who berated the employees for tracking sand into the cafeteria building of the Tides Inn, even though the owner Paul Gunderson was observed wearing his boots in the cafeteria building.
  The employee described a second interaction with Nels Wilson in which Mr. Wilson chastised the employee for breaking a block of ice on a tabletop for use in cocktails, even though Mr. Gunderson had been breaking ice in just that manner only moments before.
  The employee testified that Mr. Gunderson had warned the employee, before encountering Nels Wilson, that Nels Wilson was “hot-headed,” to ignore Nels Wilson’s negative remarks, and “work with me” on tolerating Nels Wilson’s behaviors.
  The employee testified that Nels Wilson talked loudly and abrasively at times.

The employee testified that Nels Wilson, whom he understood to be an Alaskan Native, spoke negatively of the employees as “young white boys” and “dumb white kids.”
 

The employee testified that he reported these negative encounters with Nels Wilson to his supervisor, Dan Roberts, but told Mr. Roberts he felt he could “win him [Nels Wilson] over.”
  The employee testified that he and Robert Wilson were invited to join Paul Gunderson and Robert Wilson in drinking whiskey together at the end of a work day.  The employee testified that this alcohol appeared to have been supplied by Nels Wilson.  Because of this relatively congenial drinking episode, the employee testified that he felt that the approach of tolerating Nels Wilson’s behaviors was working.
  

The employee testified that the alcohol that had been brought from Anchorage was completely consumed on or before August 7, 2007.
  The employee testified that he ordered by telephone four 750 ml bottles of alcohol (two bottles of vodka, and two bottles of Crown Royal whiskey) from the Bearfoot Inn in Cold Bay, AK.
  The employee testified that Grey Goose vodka was shipped because the Bearfoot did not have any of his preferred Stoli vodka.
  The employee recalled the cost of this alcohol was “over $200.”
  The employee testified that he and Robert Wilson planned to give one of these bottles of alcohol to Nels Wilson (either the vodka or the whiskey, depending on Nels Wilson’s preference) as a goodwill gesture, stating that “[i]t was our turn to buy a round.”
  The employee testified that during the work day on August 8, he and Robert Wilson went to the Nelson Lagoon airstrip and picked up this box of alcohol, and then returned to work.
  The employee testified that the two employees did not consume any of this alcohol purchased from Cold Bay until later, after their work was completed on August 8.

The employee testified that he and Robert Wilson worked approximately 10 hours on August 8, stopping work at approximately 6:00 or 6:30 p.m.  The employee testified the two then returned to the Tides Inn, changed out of work boots into slippers, and began to cook large ribeye steaks that they had brought with them from Anchorage on a gas barbecue borrowed from Paul Gunderson.  The employee testified that Robert Wilson began drinking alcohol while the steaks were being grilled, and as Robert Wilson became inebriated the employee took over the grilling because otherwise Robert Wilson was “going to burn my ribeye.”
  The employee described going to Nels Wilson’s room to offer one of the steaks to Nels Wilson, who answered the door, opened it wide enough for Mr. Benston to see that Nels Wilson was entertaining two women in his room.  The employee testified that Nels Wilson agreed to accept the offered steak, and confirmed that he would like the steak done “rare.”  The employee testified that Mr. Wilson then shut the door to his room.
  The employee testified that he and Robert Wilson then ate their steak dinner with bread, butter and gravy.

The employee testified that he consumed a single cocktail, consisting of ice, orange juice and approximately 1.5 ounces of vodka, while the steaks were being grilled, and while eating his steak dinner.  The employee testified that he poured himself another similar “screwdriver” cocktail after dinner, which he consumed before leaving the cafeteria building.
  The employee testified that he then went beachcombing on the beach, looking for glass floats.

At deposition, the employee described no interaction with women
 or a dog
 while on the beach.  At hearing, the employee testified that he recalled seeing two women in a pickup truck, and recalled a white dog, but did not recall talking with the women.

The employee denied that he drank any additional alcohol the night of August 8, 2006, other than the two approximately 1.5 ounce “screwdriver” cocktails that he admitted consuming, which finished off no more than “a quarter” of one of the newly purchased bottles of Grey Goose vodka.
  The employee denied consuming three-fourths of a 750 ml. bottle of Grey Goose vodka.
  The employee testified that he left the opened bottle of Grey Goose vodka in the dining area of the cafeteria building of the Tides Inn, and when he and Robert Wilson left the cafeteria building, it was not locked.
  The employee testified that a second bottle of Grey Goose vodka was left in a freezer in the dining area of the cafeteria building of the Tides Inn.

The employee denied consuming alcohol
 or “smoking anything” while on the beach.
 

At deposition, the employee testified that upon returning from the beach, he worked on his laptop computer on designs for a rack for the electrical equipment he was installing by the dock,
 and later in the evening Robert Wilson returned from drinking with Paul Gunderson,
 and together they watched a movie on the employee’s laptop in the employee’s room.
  The employee testified that neither he nor Robert Wilson drank alcohol in the bedroom while watching the movie.
 At hearing, the employee testified that he was no longer certain as to watching a movie with Robert Wilson that particular evening.

The employee testified that he and Robert Wilson decided to go to the cafeteria building to use the restroom and get a snack before going to bed.
  The employee described no interaction with Sherman Johnson at Mr. Johnson’s truck, no “grab ass” wrestling match with Robert Wilson in the bunkhouse, and no interaction with a female prior to entering or while in the bunkhouse.
  The employee denied that Todd Johnson’s version (of the employee and
Robert Wilson arriving at the same time and interacting with Lila Johnson, including entering the bunkhouse together), ever occurred.
  

The employee testified he and Robert Wilson found the outside door to the cafeteria building locked,
 and that Robert Wilson told the employee that he had seen “two girls”
 or “somebody”
 through the windowed outside door of the north entrance of the cafeteria building, who had moved out of sight after they had knocked on the door.
  The employee testified that Robert Wilson and he went around the cafeteria building and, finding the south entrance door unlocked, entered the cafeteria building.

The employee at deposition described Robert Wilson, at the point of entering the cafeteria building just prior to the laceration event, as intoxicated but less so than earlier in the evening.
  At hearing, the employee testified that Robert Wilson was very intoxicated.
  The employee testified that Robert Wilson declared on entering the cafeteria building, “what the F is going on” or words to that effect,
 as both he and the employee understood that the cafeteria building was to be available to the employees “24/7” and contained the employee’s food and personal effects.
  

The employee testified that he followed Robert Wilson into the cafeteria building, and found Nels Wilson and two unidentified females that he had seen earlier in the evening in the cafeteria building.
  The employee testified that one of the women had a bottle of alcohol in her hand, and that he formed the conclusion the women had been drinking.
  The employee denied recalling any other males in the room, and denied seeing Todd Johnson in the room.
  

At deposition the employee testified that Nels Wilson was intoxicated.
  At hearing, the employee appears to have testified that he did not perceive Nels Wilson inside the cafeteria building long enough to form an opinion as to whether Nels Wilson was intoxicated.
 

The employee testified that he walked past Robert Wilson and confronted Nels Wilson.
  The employee testified that he was upset, but he did not shout at Nels Wilson.
  The employee testified that Nels Wilson refused to permit the employees to use the kitchen, called them “kiddoes,” and told the employee and Robert Wilson to go to bed.
  The employee testified that Nels Wilson turned and started to walk into the kitchen, and suddenly turned again just inside the kitchen.
  The employee next recalls perceiving the shattering of glass, felt his hand cold and wet when he placed it on a countertop, and noticing that blood was spraying from his arm.
  The employee did not testify to throwing a sugar dispenser, and recalls no punch.
  The employee testified that he had no recall of a door between the kitchen and the dining area of the cafeteria building.
  The employee testified that Robert ‘Danny’ Wilson, after the laceration, was equally unsure of how the laceration occurred, and that after the event they arrived at the same conclusion that Nels Wilson had slammed the door against the employee’s outstretched arm.

The employee testified that, although he was angry, as he followed Nels Wilson into the kitchen, he did not intend to hit him or hurt him.
  The employee testified that he did not recall saying to Robert ‘Danny’ Wilson, prior to the evening of the laceration event, that Nels Wilson “needed his ass kicked,” but may have made the statement in a general way.

The employee denied being intoxicated at the time of the laceration,
 and denied loss of memory from previous episodes of drinking.
  The employee testified: “my days of drinking till you puke have been long, long over.”

The employee testified that Nels Wilson stated, “you’re going to have to get that fixed,” and walked out of the cafeteria building.
  The employee gave no testimony as to what the women did.  The employee testified that Robert Wilson attempted unsuccessfully to help stop the bleeding of his arm.
  The employee testified that Paul Gunderson arrived with a man whom he could not identify at the time, whom he later came to believe was Todd Johnson.

The employee’s recall of events of his treatment by Senta Lockett and others, in Nelson Lagoon, Cold Bay, and Anchorage, is “hazy.”
  The employee testified that “everything started lifting” when he stopped taking oxycodone and morphine.
 

The employee testified that he received a telephone call while in the hospital in Anchorage from a man whose name he thought was “Dave,” who identified himself as “the guy who saved your life” and who wanted to know if the employee had AIDS.  The employee testified that he informed this caller that as far as he knew, the employee did not have AIDS.  The employee testified that this caller told the employee that the employee had “punched” the window, but the employee disputed this assertion, saying to the caller that he did not recall this person and “you weren’t in the room.”  The employee testified that he related this phone call to Robert Wilson, who also denied that there was another male in the cafeteria building besides Robert Wilson, Brian Benston, and Nels Wilson at the time of the laceration event.
  At hearing, after the deposition and hearing testimony of Todd Johnson, the employee identified this caller as Todd Johnson, and testified that Todd Johnson had said during the telephone conversation with the employee that he (Todd Johnson) had been in the bathroom during the laceration event.
  This detail of Todd Johnson’s admitting to being in the bathroom at the time of the laceration was not mentioned during the employee’s deposition, but the employee was emphatic that only three men (himself, Robert Wilson, and Nels Wilson) and the two women were in the cafeteria building at the time of the laceration.

Mr. Benston testified at deposition that he and Robert Wilson had a falling out after Mr. Benston became informed that Robert Wilson, while the employee was in the hospital in Anchorage, had sexual relations with Mr. Benston’s sister, who at the time was married.  Mr. Benston testified that he informed Robert Wilson’s girlfriend (also the mother of Robert Wilson’s child) of this liaison, and as a result Robert Wilson became upset with Mr. Benston.

c. Nels Wilson: 

Nels Wilson provided testimony by video deposition
 and at hearing.
  All references to “Mr. Wilson” in the following summary are to Nels Wilson.  Mr. Wilson, age 57
 and married,
 testified that he was working as an air taxi pilot for an on-demand air charter company at the time of the laceration.
  Mr. Wilson testified that he has a hearing disability after years of running boats with loud engines, and he wears hearing aids.
  Mr. Wilson testified his height is 5’10” and weight is 280 lbs.

Mr. Wilson testified that he was born and raised in King Cove, Alaska (approximately 76 miles from Nelson Lagoon),
 has lived off and on in Nelson Lagoon,
 has commercially fished “all [his] life” out of nearby Port Moller,
 has known Paul ‘Butch’ Gunderson all of his life, and is related to Mr. Gunderson as a second cousin.  Mr. Wilson testified that he has known Sherman Johnson for thirty years, and Todd Johnson for approximately 10 years.

Mr. Wilson testified that he stayed at the Tides Inn because it had a telephone where he could receive messages about requested air charter service.
  Mr. Wilson testified that the kitchen area of the cafeteria building was open to all guests of the Tides Inn, and that there were “no rules” about use of the kitchen.

Mr. Wilson testified that his first meeting of the employees Brian Benston and Robert Wilson occurred when he shared a lunch of smoked salmon with the employees.
  Mr. Wilson testified that Paul Gunderson mentioned to the employees to remove their shoes in the dining hall, and that he swept sand from the dining hall, but Mr. Wilson denied saying anything to the employees about sand or yelling at the employees.
  Mr. Wilson recalled Mr. Gunderson drinking a beer but otherwise recalled no other drinking of alcohol during this first midday meeting.  Mr. Wilson testified that after this lunch, which he testified occurred on August 7, 2006, he returned to Bear Lake, AK in a plane, and spent the night at Bear Lake.

Mr. Wilson testified he flew back to Nelson Lagoon on August 8, 2006.
  Mr. Wilson testified that Paul Gunderson came to his room to offer him a steak dinner, but he declined it because he had eaten earlier at Bear Lake.
  Mr. Wilson testified that Priscilla Rysewyk and Lila Johnson came to his room in the bunkhouse to inquire about “some freight,” and that each brought a beer with them.  Mr. Wilson testified this interaction with the two women lasted 15 minutes.
Mr. Wilson denied that he provided alcohol (either beer or whiskey) to Ms. Rysewyk and
Ms. Johnson.  Mr. Wilson denied that he drank any alcohol with the two women in his room at the bunkhouse.
  Mr. Wilson testified that because he was tired from a full day of flying, after the women left he went to bed at 8:30 p.m. (although he testified he did not remove his pants and threw a blanket over himself).

Mr. Wilson testified that he was awakened at approximately 11:20 p.m. by loud noises and banging by the employees, in the hallway outside his room.  Mr. Wilson testified that he told the employees to be quiet and go to bed, and that both employees appeared to be staggering drunk and smelled of alcohol.  Mr. Wilson testified both employees returned to their separate rooms without saying a word.  During this description of being woken by the employees wrestling,
Mr. Wilson never describes the presence of Lila Johnson in the bunkhouse.

Mr. Wilson testified that while talking to the two employees thus in the hallway of the bunkhouse, he heard voices outside the bunkhouse, and immediately went outside to investigate.  Mr. Wilson testified he saw Sherman Johnson, Todd Johnson, and Lila Johnson together near Sherman Johnson’s truck.  Mr. Wilson testified that Sherman Johnson said he wanted to ship a transmission the next day.  Mr. Wilson suggested the party enter the cafeteria building to check the telephone answering for messages about other requests for charter services.

Mr. Wilson denied locking the door to the cafeteria building when this party entered the cafeteria building, and denied telling Todd Johnson to lock the door to the cafeteria.
 

Mr. Wilson testified that at the time they entered the cafeteria building, there was an empty bottle of Crown Royal whiskey on the round table in the dining room, which he tossed into a trash can in the kitchen behind the counter of the pass-through, and another bottle of Crown Royal that was 3/4 empty.  Mr. Wilson did not testify to seeing any bottles of vodka anywhere when the four first entered the cafeteria building.

Mr. Wilson testified that the four persons (Nels Wilson, Todd Johnson, Sherman Johnson, and Lila Johnson) were in the cafeteria building approximately two minutes when Robert Wilson and Brian Benston entered the cafeteria building via the south entrance of the building.  Mr. Wilson denied hearing any knocking or pounding of the door to the cafeteria building’s north entrance.

At the time the two employees entered, Mr. Wilson testified that Todd Johnson, Sherman Johnson and Lila Johnson were in the kitchen.  Mr. Wilson testified that he was standing in the doorway between the kitchen and dining area.

Mr. Wilson testified that when the employee entered the cafeteria building, the employee started shouting at Mr. Wilson and walked right up to Mr. Wilson’s face.  Mr. Wilson testified that the employee put his fist in Mr. Wilson’s face and challenged him to a fight, saying “Just you and me, Nels.”  Mr. Wilson testified that Mr. Benston then backed up a few paces, picked up a sugar dispenser, and “smoked” the sugar dispenser into the kitchen through the pass-through, nearly striking Todd Johnson.  Mr. Wilson testified that the throwing of the sugar dispenser “got everyone’s attention.”  Mr. Wilson testified that he (Nels) began backing up into the kitchen, and closed the door between the kitchen and dining room.  Mr. Wilson testified that he held the door shut with both hands.  Mr. Wilson testified he saw the employee strike the door twice, striking the lower window first, and then the upper window, shattering both windows.  Mr. Wilson testified that he was cut by some of the flying glass.
  Mr. Wilson admitted that in his narrative of the event, he never described a long, slow “push of war” to close the door.

Mr. Wilson denied that the door slammed.
  Mr. Wilson testified that after the laceration, Todd Johnson appeared frightened and jumped through the pass-through to exit the building.  Mr. Wilson testified Lila Johnson and Sherman Johnson left immediately, and then Mr. Wilson drove three houses down to Senta Lockett’s house, went into her house without knocking, and told her there was a man bleeding at the Tides Inn that needed her help immediately.

Mr. Wilson testified that he did not go back to the cafeteria at all that night.
  Mr. Wilson testified that because he was cut, about an hour after the laceration event he went to Paul Gunderson’s house to get some peroxide and Band-Aids to clean and bandage the scratches on his hands and arms.  While there, Mr. Wilson testified that he talked to Paul Gunderson, but denied talking with Todd Johnson about the laceration event.  Mr. Wilson testified that he then went back to the bunkhouse where he spent the rest of the night.
  

Mr. Wilson testified he did not recall being interviewed by VPSO Nemeth or otherwise discussing the laceration event with VPSO Nemeth on August 8, and denied having consumed alcohol that evening.

Mr. Wilson testified that a day or two after the incident, Paul Gunderson asked him to turn a freezer off in the cafeteria building for the winter, to save on electricity costs.  Mr. Wilson testified that when he turned off the freezer, he looked inside the freezer compartment.  Mr. Wilson testified he found a ¾ empty bottle of Grey Goose vodka, a full bottle of Grey Goose vodka, a box (in which the full bottle was found), and a receipt.  Mr. Wilson testified that he still possesses the receipt, a copy of which is Employer’s Exhibit D.
  Employer’s Exhibit D appears to be a photocopy of two receipts.  The first receipt is dated August 7, 2006, identifies the customer name as “Brian Benston,” with address “Marsh Creek Att: Tides Inn”
 with a total price for four bottles of alcohol (“Grey Goose” and “Crown Royal”) of $218.55.  The receipt is signed “Thank you. Bearfoot.”  Next to this receipt is a second receipt with the caption, Bearfoot Inn Alaska, Cold Bay, Alaska, and a tally of charges with a total of $218.55.

Mr. Wilson admitted having a conversation with John Haase about the laceration event, but denied admitting to Mr. Haase that he locked the cafeteria building door.  Mr. Wilson denied  describing that the employee threw a sugar dispenser through one window and then punched the other.  Mr. Wilson also denied watching Mr. Haase preparing a statement on a computer in front of him, and denied reviewing such a statement before Mr. Haase sent it via e-mail.

Mr. Wilson denied drinking alcohol with the employees and Paul Gunderson on any occasion,
 and testified his airplane log book verified his whereabouts.
  An excerpt of that log book was marked and admitted as Employee’s Exhibit 44.  A more complete copy of the log book is on file with the Board attached to an affidavit filed on behalf of the employer.
  Mr. Wilson testified that the log book confirmed that Mr. Wilson was in Bear Lake from August 1 to 
August 7, 2006 (and thus was not physically present to drink alcohol with the employees, as they testified he did).  The log book entries for most days of flying contain a “start” and “end” figure for duration of operation of the aircraft.  The log entries on August 7, 2006 are blank, but there is a total of “.5 hr” spent in flying.
  By comparison of that exhibit and the full set of flight log entries on file, Mr. Wilson’s flight log contains entries that are not sequential in date.
  Mr. Wilson admitted on cross-examination that his entries in his flight log book are not always sequential.
  

For nearly all entries in the flight log, the date of flight per airplane is stated separately on each page.  The flight log’s entries for August 8, 2006, contains an entry for August 9, 2007 for a different aircraft,
 on the bottom half of the page.
  Mr. Wilson identified this entry as his recordation of flying Mr. Johnson’s transmission to Bear Lake.
 There is an entry for another flight on August 9, 2007 on the next page.
  Mr. Wilson’s flight log book does not describe which aircraft he took to fly to Bear Lake, allegedly to acquire the Cessna 207.

d. Robert ‘Danny’ Wilson:

Robert Daniel Wilson (sometimes referred to by other witnesses as “Danny” or “Robert Wilson”) testified by video deposition only.
  Robert Wilson was examined by three lawyers: counsel for the employer, counsel for the employee, and Tim Dooley, Esq., who represented Paul Gunderson and Nels Wilson in a then-pending personal injury action filed by the employee against Nels Wilson and Paul Gunderson.
  All references to “Mr. Wilson” in the following summary are to Robert Wilson.

There is no evidence that Robert Wilson has any familial relationship with Nels Wilson or anyone else in Nelson Lagoon.

Robert Wilson, age 31
 at the time of the laceration event, testified that he and the employee had been friends for years, and that the employee had offered to mentor Robert Wilson in electrical work, and helped Robert Wilson to get hired by the employer.
  Mr. Wilson testified that during the summer of 2006 before the incident occurred, he and the employee were living in a tent together in the back yard of the employee’s sister’s house in Anchorage.
  

Mr. Wilson, a former bartender,
 testified that he prefers to drink Crown Royal whiskey and coke approximately three times per week.  Mr. Wilson testified that the employee likes screwdrivers.
  Mr. Wilson testified that he understood it to be the employer’s policy that employees were prohibited from drinking alcohol while working, but was unsure of the scope of the job site, and felt it was okay to drink alcohol after a job shift was over, when the employees were not working.
  Mr. Wilson testified the employees typically worked five hours in the morning, took a lunch break, and worked an additional five hours in the afternoon.

Mr. Wilson testified that the employees palletized in Anchorage the food and equipment they would need in Nelson Lagoon for the project, into six to seven pallets and piping, which was freighted out to Nelson Lagoon in advance of their arrival.  Mr. Wilson testified that he packed four 1/5th gallon-sized bottles of alcohol, two of Crown Royal whiskey, two of Stoli vodka, with his clothes that were taken to Nelson Lagoon.
  Mr. Wilson testified he could not recall whether the clothes containing the alcohol were carried by the two men in back packs, or were sent by freighted pallet to Nelson Lagoon.
  

Mr. Wilson testified that when the employees first met Nels Wilson, he was “hollering” as he swept out the kitchen in the cafeteria building of the Tides Inn, that he was drinking from a bottle of R&R whiskey, and appeared intoxicated.
  Mr. Wilson testified that the employees decided to try to “grin and bear” Nels Wilson’s abrasiveness, and that Paul ‘Butch’ Gunderson told them to just “ignore Nels.”
  Mr. Wilson testified that it was “hard to ignore” someone with a voice as loud as Nels Wilson’s.
  Mr. Wilson testified that Nels Wilson at times referred to the employees negatively as “white boys,” at which Mr. Wilson testified he tried not to take offense.

Mr. Wilson described the two employees discussing Nels Wilson after this first, negative encounter in the following testimony:

 Q.  Did you and Brian, after that incident, talk about Nels at all?

A.  After what incident?

Q.  The first – your first meeting with him?

A.  Oh, yeah.  He calmed me down, I calmed him down, we were just – it was an issue we had to deal with.  We were out in the middle of nowhere, and we had this abrupt person who can cause trouble.

Q.  And what did you do to calm Brian down?

A.  I just talked to him and just like – you know, I cam from having to put up with this stuff all my life, you know what I mean, just let it go in and out, you know what I mean.  He might say stuff, just let it go right past you.

Q. Did Brian say anything about, for example, what he might do if it happened again?

A. Yeah, you know, there is general talk, when somebody talks that way to you, it is like, man, there is something that has to be done here, you know.  He needs his ass kicked, basically, what the hell, you don’t talk to people like that.

Mr. Wilson testified that there was one episode of the employees drinking alcohol together with Nels Wilson; Mr. Wilson testified that “our alcohol was gone by that time.”  Mr. Wilson testified that Nels Wilson shared his R&R whiskey with them during this episode of drinking together, and that Paul Gunderson also drank with the employees and Nels Wilson.
  Mr. Wilson testified that he drank some of the Stoli vodka that had been brought to Nelson Lagoon.

Mr. Wilson testified that the employee ordered four bottles of alcohol, two of Crown Royal, and two of vodka (Grey Goose because Stoli was unavailable) from Cold Bay, which arrived the day of the laceration event.  Mr. Wilson testified the employees went to the airstrip to pick this alcohol up at noon or 1:00 p.m.  Mr. Wilson testified the employees intended to share this alcohol with Paul Gunderson and Nels Wilson: “we kind of wanted to, you know, here is some Crown for your troubles or kind of like, you know, he gave us something, here is something in return.”

On the day of the laceration event, Mr. Wilson testified the employees began drinking at the end of the work day, or approximately 5:30 p.m.  Mr. Wilson testified there were large ribeye steaks they had brought with them from Anchorage which they intended to share with Nels Wilson and Paul Gunderson.  Mr. Wilson testified he and Paul Gunderson drank Crown Royal while the steaks were cooking, and the employee, Gunderson and Mr. Wilson ate the steaks together.  Mr. Wilson testified that the employee poured himself a “three-finger” drink containing 1.5 to 2 ounces of vodka while preparing the steaks.  Mr. Wilson testified that the employee went to Nels Wilson’s room to ask how Nels Wilson wanted his steak cooked.
  Mr. Wilson testified that the employee told Robert Wilson that Nels Wilson was in his room with two women.

Mr. Wilson testified that after dinner, he mixed two drinks containing Crown Royal whiskey, and walked over to Paul Gunderson’s house to visit.
  Mr. Wilson testified that at this time, he was “buzzed, definitely * * * probably drunk.”
  Mr. Wilson testified that he observed the employee consume one “three-finger pour” drink containing 1.5 to 2 ounces of alcohol, but did not testify to observing the employee consume any other alcohol on August 8.

Mr. Wilson testified that after spending what he estimated to be 1.5 to 2 hours with Mr. Gunderson, during which they “B.S.ed” and consumed the Crown Royal drinks he had brought with him, Mr. Wilson returned to the bunkhouse, rendezvoused with the employee, and spent approximately 25 minutes with the employee.  Mr. Wilson testified that he did not believe the two employees watched a movie during this interlude.  Mr. Wilson testified that he was “coming down from my drunk” at this time when the two employees decided to go into the cafeteria building to get a snack.

Mr. Wilson described no encounter with Lila Johnson or Sherman Johnson at a truck.
Mr. Wilson admitted that he and the employee frequently wrestled, but denied that they had wrestled loudly in the bunkhouse before proceeding to the cafeteria building.  Mr. Wilson did not describe an encounter with Nels Wilson in the bunkhouse in which he told them to quit roughhousing and go to bed.
  

Mr. Wilson testified he found the door to the cafeteria building locked, he could see a young woman through the window of the locked door, and he pounded on the door.
  Mr. Wilson testified the young woman looked at him, and then moved out of sight.
  Mr. Wilson testified that he and the employee then walked around the building to the south entrance of the cafeteria building and entered.
  

Mr. Wilson testified that they found Nels Wilson and two women in the cafeteria, all three in the kitchen area.
  Mr. Wilson testified that Nels Wilson approached the employee, and got “right in Brian’s face.”
  Mr. Wilson testified that he (Robert Wilson) “called B.S.” on being locked out of the cafeteria, that he felt frustrated because he had “thought we were over that hump” of the first negative encounter with Nels Wilson.
  Mr. Wilson testified that Nels Wilson, with a raised voice, said “you white boys should be in bed” or “you kids should be in bed,” and otherwise said words to the effect that the two employee should leave the cafeteria building.

Mr. Wilson testified that he “assumed” Nels Wilson was intoxicated at that time of the laceration based on the past experience of seeing Nels Wilson with a bottle of R&R whiskey, his loud demeanor, and the report of entertaining two women in his bedroom.
  Mr. Wilson would not testify that Brian Benston was intoxicated earlier in the evening
 or at the time of the encounter with Nels Wilson in the cafeteria building:

Q.  And when Nels got in his face, Brian reciprocated; did he not?

A.  What does that mean?

Q.  He got loud as well?

A.  Yeah.

Q.  Was he just as drunk then as Nels?

A.  At the same time, their level of intoxication?

Q.  Yeah.

A.  I have no idea how to answer that one.

Q.  Okay.  But was Brian’s behavior any different than Nels’ at that point?

A.  No, I think it was just – no, I think it was just they were both angry, angry guys mad at each other for words that are said.  And I think the level of – I don’t think it had to do anything with alcohol, per say [sic], it was the same abrasion that, you know, went on the first initial day, just –

Mr. Wilson testified that after approximately 15 seconds of “extreme yelling” between Nels Wilson and Brian Benston, while standing toe-to-toe with each other, Nels Wilson backed off and loudly slammed a door between the kitchen and the dining area, which Robert Wilson was unaware had been there, with enough force that “it was on the verge of breaking glass.”
  Mr. Wilson did not recall anything being thrown.
  Mr. Wilson’s testimony on this point of the perforation of the glass by the employee’s arm is set forth below:

Q.  Okay.  But did you hear something, did you see something, what is it that made you believe the glass was on the verge of breaking?

A.  I didn’t think the glass was on the verge of breaking, I just – it was so hard that it could have broke, let me put it that way.

Q.   Okay.  So how did Brian’s arm end up through the window?

A.   He put his arm through the window either when he was pushing at the glass or he was escalated to a point where he threw his arm through the glass.  I’m not sure what he was thinking.

Q.   Okay.  The question is, what did you see happen, did you actually see him put his arm through – see his arm go through the window?

A.  This is where it gets to be gray detail too.
  All I remember is the glass breaking and Brian’s arm coming out of the glass.  So his arm was through the glass and he pulled it out and I seen just massive blood.

Q.   But do you – I need – this is a key question.  How did his arm end up going through the window?  Do you remember or not?

A.   Specifically, you know, I would have to say he would – he was – he had to have been punching through the glass or pushing through the glass and that’s my best point of view.

In later questioning, Mr. Wilson testified:

Q.  Okay.  And if I’m understanding your testimony correctly, you understand that his arm went through because he either pressed against the glass or punched through it.

A.   Right.

Q.  But you can’t remember whether it was him pushing through the window or him punching through the window?

A.  I would have to say he was, you know, escalated.  He may have punched through the window because I do for sure know that, you know, I had seen his arm coming through the glass.

Q.   Um-hmmm.

A.   So – and things were escalated, so he may have punched through the glass.

On examination by Mr. Rehbock, the witness testified:

Q.  Okay.  Let’s start with – you were asked to draw a conclusion whether or not Brian had pushed through the glass or punched through the glass.  Were you simply drawing a conclusion or do you have an actual recollection one way or the other?

A.  Um, you know, I would have to say one way or the other that he, you know, he must have – I know he was upset and fired up, he must have, you know, punched through the window is the way – I don’t see – it just happened so fast that – and they were both so escalated that that’s what I would say would have happened.  Actually, remembering it and visualizing it and seeing it, I don’t want to say one way or the other if I’m not for sure if he punched it or pushed it.  I’m just going to assume he punched it because it happened so fast and it was escalated and that’s what I would assume he did.

Q.  You assume it because he was angry you felt?

A.  I assume it because, yeah, it was escalated up to where Nels slammed the door and before that, the yelling and screaming.  And for that reason, I would say that he punched it through the window off of sheer hearing the door snap or crack or whatever it was, it was just an instant reaction that happened super fast though.  To tell you that I seen exactly what I think I seen, do you know what I mean, the outcome of it, which I seen his arm coming back out of the window –

Q.  Are you assuming that he was punching Nels or that he was just punching the glass when you were assuming that he was punching?

A.  The glass, I imagine, it being there and in the way.

Mr. Wilson agreed with Mr. Dooley’s summarization of his testimony about his recall of the laceration:

Q.   Did he [Brian Benston] talk to you about the issues of putting his arm through the glass?

A.  He did.  He did in the hospital.  He was wanting to know still, you know, what happened.  And it’s what I’ve told everybody here today, it’s like I can only tell him what I seen and what I think happened.

Q.  That’s where you were saying he may have punched through the glass, he may have pushed through the glass, but you don’t have a good recollection of that?

A.   No, I don’t.

Q.   Did you actually see him punch through the glass or push through the glass?

A.   No.

Mr. Wilson testified that the employee’s arm perforated the window of the door only once.
  

Mr. Wilson testified that, after the laceration occurred, Nels Wilson said “you are going to have to get that fixed” and then Robert Wilson grabbed the employee’s arm to try to staunch the flow of blood.
  Mr. Wilson testified he tried to calm the employee down, bring his heart rate down, sit and relax.  Mr. Wilson testified that he did not recall when Nels Wilson and the two women left.
  Mr. Wilson testified the EMTs arrived “within 8 minutes” of the laceration event.
  Mr. Wilson testified that Paul Gunderson and “another gentleman I had never seen before, a taller guy,” arrived after the medical personnel.
  Mr. Wilson testified the “taller guy” “may have given me a belt to put on Brian’s arm.”

Mr. Wilson testified that he went with the employee to the Nelson Lagoon Clinic, where he stayed with the employee until 7:00 a.m. the next morning.
  Mr. Wilson testified the “tall guy” was at the clinic when they arrived, and assisted with care of the employee during the night.

Mr. Wilson testified that he left the room where the employee was being cared for, and “closed my eyes for a little while” on a couch at the clinic.
  Mr. Wilson testified that after emergency personnel took the employee to the Nelson Lagoon Clinic, he observed “a younger lady, native lady” unwrap the dressing on the employee’s arm “to circulate the blood for a split second” and that the dressing was reapplied after the laceration “immediately started bleeding.”  The witness was not asked when this loosening of the dressing occurred.
  Mr. Wilson testified he departed Nelson Lagoon with the employee on the Pen-Air flight that returned with Nurse Garffius to Cold Bay.

e. Todd Johnson:

Todd Johnson testified by telephonic deposition
 and at hearing.  Mr. Johnson, age 52,
 was estimated by Nels Wilson to be 6’ tall and to weigh 160 lbs.
  Mr. Johnson testified that he is employed as a commercial fisherman and carpenter.
  

Mr. Johnson testified he has known Nels Wilson for nearly 30 years.
  Mr. Johnson testified that he is good friends with Paul ‘Butch’ Gunderson,
 and knows Nels Wilson’s son, who is a fisherman.
  Mr. Johnson testified that he is not friends with Nels Wilson, and does not know him real well, but admits that Nels Wilson has flown Mr. Johnson at times.
  Mr. Johnson testified that he knows Sherman Johnson “real well,” having fished for Sherman Johnson’s mother and having fished with Sherman Johnson and Sherman Johnson’s brothers in the 1970s.
  Mr. Johnson testified he has known Lila Johnson since she was a little child although not “well,”
 and knows Priscilla Rysewyk as the wife of Craig Rysewyk, who is the son of Mona Rysewyk (nee Mona Gunderson).
  Mr. Johnson also testified that he has known Priscilla Rysewyk as the daughter of Kenny and Sharon Brendell, with whom he is acquainted and who “liked to see pictures of my kids.”
  Mr. Johnson testified that he has known Craig Rysewyk, Priscilla Rysewyk’s husband, since Craig Rysewyk was two years old.
  Mr. Johnson identified Mona (Gunderson) Rysewyk
 as the sister of Paul ‘Butch’ Gunderson, and a former romantic partner with whom Todd Johnson lived in 1979.
 Mr. Johnson testified that he has known Melinda (nee Nelson) Johnson since she was a little kid.
  Mr. Johnson testified that Melinda Johnson’s husband, Herby Johnson, is Lila Johnson’s brother.

Mr. Johnson testified that he has resided in Kalispell, MT for the past 18 years,
 and has fished annually out of Port Moller, approximately 20 miles east of Nelson Lagoon, and that he usually stops in at Nelson Lagoon during some portion of each fishing season.
  Mr. Johnson testified that during the summer fishing season of 2006, his boat sustained some damage in colliding with another boat, and he pulled into Nelson Lagoon for some fiberglass repair work.
  While this repair work was underway, Mr. Johnson testified that he performed carpentry work for another resident of Nelson Lagoon, Theo Chestley.

Mr. Johnson testified that he arrived in Nelson Lagoon on July 27, 2006, and departed aboard his boat on August 10, 2006.
  

Mr. Johnson testified that on August 8, 2006, he had completed a full day of work on Mr. Chestley’s house,
 when Sherman Johnson drove by his drydocked boat and invited him to assist in the transport of Sherman Johnson’s motor vehicle.
  

Mr. Johnson testified that Sherman Johnson and he drove in Sherman Johnson’s truck from Todd Johnson’s boat, drydocked near the dock,
 to the Tides Inn.
  Mr. Johnson testified this distance took approximately 20 minutes to “cruise” slowly, as Sherman Johnson “likes to keep an eye on things.”
  Mr. Johnson testified that Sherman Johnson was not intoxicated, but “might have had a beer” or a “box of beer” in the vehicle.
  Todd Johnson testified that Sherman Johnson weighs approximately 275 lbs.,
 never travels without beer, 
 and “does not like to get out of the car.”
  Mr. Johnson testified the two of them arrived at the Tides Inn “while it was still light.”

Mr. Johnson testified that Sherman Johnson asked him to locate Nels Wilson while Sherman Johnson waited in the vehicle.
  Todd Johnson testified that he exited the truck, went into the cafeteria building, found it unoccupied, but noted an empty bottle of Grey Goose vodka in a trash can right next to the “main table” in the cafeteria, and a half-empty bottle of Crown Royal whiskey on the same “main table.”
  Mr. Johnson testified that he next went into the bunkhouse portion of the Tides Inn, and knocked on a door he thought to be Nels Wilson’s room.  Mr. Johnson testified he could hear the sound of a TV or radio, but no one answered to his knock, and so he returned to Sherman Johnson’s truck and got in it.
  

At hearing, Mr. Johnson testified that he went into the bunkhouse first, and then went into the cafeteria, and then returned to Mr. Johnson’s truck.

While waiting in this vehicle with Sherman Johnson, Mr. Johnson testified that Lila Johnson, the employee and Robert ‘Danny’ Wilson arrived simultaneously in a vehicle.  Mr. Johnson testified that he heard the sound of a vehicle stopping near Sherman Johnson’s truck, but he did not actually see it.
  He testified that he assumed that all three younger individuals had arrived in the same vehicle.
  At hearing, Mr. Johnson admitted that he was not paying close attention, and Lila Johnson may have arrived separately from the employee and Robert Wilson.
  

Mr. Johnston testified that the employee walked up to Sherman Johnson’s vehicle, leaned his arms against the open driver’s window, and engaged in casual, friendly conversation with Sherman Johnson for a couple of minutes.  Mr. Johnson testified that the employee appeared intoxicated while he was talking with Sherman Johnson outside at the truck.

Mr. Johnson testified that Lila Johnson, the employee, and Robert Wilson then went into the bunkhouse together, and that some time thereafter he heard several loud banging noises.
Mr. Johnson testified that he joked to Sherman Johnson, “They are probably fighting over Lila.”

Then, Mr. Johnson testified, “almost immediately” Nels Wilson exited the bunkhouse, followed closely by Lila Johnson.  Mr. Johnson testified that Nels Wilson explained the loud noises as the two younger men were intoxicated and “grabbing ass,” and that he told them to go to bed.  When Nels Wilson was informed by Sherman Johnson that he wanted to arrange to ship the transmission, Mr. Johnson testified that Nels Wilson suggested they all go into the cafeteria to discuss it. 

Mr. Johnson testified that as they proceeded into the cafeteria, “Nels asked me to lock the door.”
  Mr. Johnson testified that he locked the inner of two doors on the path of travel from the north entrance to the dining and kitchen areas of the Tides Inn.
  Mr. Johnson testified that he did not recall Nels Wilson checking the telephone answering machine for messages.

Mr. Johnson testified that Lila Johnson and Sherman Johnson went into the kitchen, where they began to talk to each other, that Nels Wilson placed himself at the doorway between the kitchen and the dining area, and the he (Todd Johnson) roamed through the kitchen and dining room, but at the time of the laceration event was located in the dining area of the cafeteria right next to the pass-through.

Mr. Johnson testified after “less than 20 minutes” of this discussion of the transmission shipment was going on in the cafeteria, Robert ‘Danny’ Wilson appeared at the windowed inner door, and that Robert Wilson motioned that he wished to be let into the dining room / kitchen area.  Mr. Johnson testified that Nels Wilson told Mr. Johnson to not unlock the door, “they’re drunk” and “[t]he hell with him.” 
 Mr. Johnson testified at deposition, that despite clear visual connection with Robert ‘Danny’ Wilson, Mr. Johnson did nothing but just stood there facing Mr. Wilson.

Mr. Johnson testified that Robert Wilson’s face disappeared from the window of the inner north-facing entry door, and Robert Wilson then entered the dining area via the south entrance, which was unlocked, and that Nels Wilson and Robert Wilson then proceeded to shout at each other “at a 6-7 level” on a scale from 1 to 10, including use of curse words.
  Mr. Johnson testified that
Nels Wilson’s response was “your drunk, you shouldn’t be in here, go to bed.”
  Mr. Johnson denied recalling whether Nels Wilson used any racial slurs.
  Mr. Johnson testified this shouting match between Robert Wilson and Nels Wilson occurred long enough for the south entrance door to close.

Mr. Johnson testified that Brian Benston then entered the dining area, also through the south entrance, “livid” and walked straight to Nels Wilson.  He described the employee as cursing loudly, looking “scary mad,” that the employee picked up a “sugar shaker” “like the kind you find in a diner” and threw it.
  Mr. Johnson testified that he did not recall where the sugar shaker was thrown, but that it “got everybody’s attention.”

Mr. Johnson testified that the employee reached out his hand and “tickles” the underside of Nels Wilson’s chin, challenging Mr. Wilson to a fight.
  Mr. Johnson testified that Nels Wilson began to back into the kitchen area, grabbed the door between the kitchen and dining room, and then began to push it closed.  Mr. Johnson testified that the employee tried to push the door open, and the two men engaged in a slow “push of war” (like an arm wrestling match between two nearly equally matched opponents) regarding the closing of this door, which the employee lost to the heavier-weighing Nels Wilson.
  Mr. Johnson estimated that the employee’s weight at approximately 190 lbs., while he estimated Nels Wilson weight at approximately 270 lbs.
  As the door slowly closed on the employee’s fingers, Mr. Johnson testified, the employee gave up pushing, pulled his fingers out of the nearly closed door, and then struck the lower window with his right fist.
  Mr. Johnson describes seeing blood on the employee’s hand, and on Nels Wilson.
  Then, Mr. Johnson testified, the employee hauled back in a larger, arcing punch and struck the upper window of the door.
  Mr. Johnson testified that as the employee withdrew his arm from the glass after the second punch, “he just lacerates the hell out of himself” and the employee’s arm began to spout blood.
 

Mr. Johnson testified that he next “jumped through the pass through,” pulled Lila Johnson back through the pass through, and exited the building.
  Mr. Johnson testified that he told Lila Johnson to “go get the cop” or “go get the VPSO,”
and that he would go get the health aide.
  

Mr. Johnson, who testified earlier that he could not identify Ms. Johnson’s truck
 and did not recall the vehicle that Ms. Johnson arrived in, testified that Ms. Johnson takes off by an unspecified means.
  Mr. Johnson testified that Sherman Johnson left in his own truck.

Todd Johnson testified that he then entered a black Ford pickup truck that he knew to be owned by Theo Chestley,
 but found no keys in the ignition.
  After exiting this vehicle, Mr. Johnson testified that Nels Wilson came out, jumped in the same vehicle, and took off.
  Mr. Johnson testified that he then sprinted approximately 80 yards to Paul ‘Butch’ Gunderson’s house, and banged on the locked front door.  Once roused, Mr. Johnson testified he told Mr. Gunderson what had happened, and returned with Mr. Gunderson to the Tides Inn.
  Mr. Johnson described Mr. Gunderson as “like he’s been sleeping,” “really groggy” “like he had just woke up,” that it “took quite a bit to wake him up” and that he looked like he “had a few drinks but when and who with and to what extent, I don’t – I don’t have that knowledge.”

Upon returning to the Tides Inn cafeteria building with Mr. Gunderson, Mr. Johnson testified he found the employee with Robert ‘Danny’ Wilson trying unsuccessfully to staunch the flow of blood from the employee’s right arm.
  Mr. Johnson testified he stepped up to the employee, tried to calm him, and tried applying direct manual pressure to the arm to stop the flow of blood.  Mr. Johnson testified that this effort to stop the blood flow using direct pressure was unsuccessful, so he pulled his belt off and started to apply a tourniquet to the employee’s right arm.
  Mr. Johnson testified that about this time, Senta Lockett and Melinda Johnson showed up, and took over care of the employee’s arm, including removal of the tourniquet, using direct pressure, gauze pads, and ACE wrap bandages to stop the flow of blood.
  Mr. Johnson testified that VPSO Nemeth then arrived, and that he told the VPSO what happened.
  Mr. Johnson denied telling the VPSO that “they all” (meaning the employee, Nels Wilson, Robert Wilson, Paul Gunderson, Sherman Johnson, and Lila Johnson) had been drinking alcohol together.
  Mr. Johnson testified that Nels Wilson “did stick his head back in there” while the employee was still being treated, before transport to the Nelson Lagoon Clinic.

After the employee was evacuated from the Tides Inn cafeteria building, Mr. Johnson testified that he went to Mr. Gunderson’s house a second time, with Paul Gunderson, and Nels Wilson was waiting there, although he was uncertain whether Mr. Wilson walked with them to the Gunderson residence.  Mr. Johnson testified that three men talked there at Mr. Gunderson’s house about what occurred at the Tides Inn.
  Mr. Johnson testified that he then went to the Nelson Lagoon Clinic, to provide any assistance he could.  While at the clinic, Mr. Johnson testified that he overheard Senta Lockett say that the employee’s red blood cell count was low and that if it fell lower he would need a transfusion, but there was no blood plasma there at the clinic.  Mr. Johnson described the employee as cold, shaking and asking for water at the clinic, and described Michael Nemeth telling the employee that he could not have water and could not go to sleep, and that VPSO Nemeth began asking the employee “trivial questions” in order to keep the employee awake.

Mr. Johnson testified that the employee “did not know what had happened” at the Tides Inn, that the employee seemed dazed and could not remember Mr. Johnson’s name.

Mr. Johnson testified that he went back to Mr. Gunderson’s house a third time, finding Nels Wilson gone and Mr. Gunderson up smoking cigarettes and worrying about the employee dying.
  Mr. Johnson testified that he went back a second time to the clinic and then went back to Mr. Gunderson’s house a fourth time, where he tried to sleep on Mr. Gunderson’s couch.  Mr. Johnson testified to hearing an airplane flying overhead at approximately 5:00 a.m., and thinking that a medevac was underway.

Mr. Johnson testified that he went back some time on August 9 to the Tides Inn cafeteria to assist in clean up of the blood with Paul Gunderson, Mr. Gunderson’s wife Justine, and Mr. Gunderson’s sister Mona.  Mr. Johnson testified that Mr. Gunderson was not handling the sight of the blood well.  Mr. Johnson testified that Justine Gunderson took photographs of the scene before the cleanup began.
  

During this cleanup, Mr. Johnson testified, the Crown Royal bottle was still in the location where he first saw it.  Mr. Johnson testified that he did not see a partially full bottle of Grey Goose vodka on a table, but he did see an empty bottle of Grey Goose vodka in the trash can.

Mr. Johnson testified that he called the employee, while the employee was at the hospital in Anchorage, before the disarticulation surgery, to inquire about the employee’s HIV status because Mr. Johnson had had direct exposure to the employee’s blood.  Mr. Johnson testified the employee reported that he was “absolutely clean” and was thankful about Mr. Johnson’s efforts to prevent the employee from bleeding to death.

Mr. Johnson denied ever being in the bathroom of the Tides Inn cafeteria building at the time of the laceration event.

Mr. Johnson testified that he drank, at most, one beer throughout the evening of August 8 and 9, 2006, and no other alcohol.

On cross-examination, Mr. Johnson denied colluding with Nels Wilson, Bruce Gunderson or Robert ‘Danny’ Wilson to fabricate a story about the employee punching the window in the door of the cafeteria building.

3. Evidence of witnesses immediately after the laceration (‘First Responders’):

Five individuals were identified who were not physically present at the time of the laceration event, who responded to the report of injury:  Paul ‘Butch’ Gunderson (owner of the Tides Inn), Senta Lockett (a community health aide); Melinda Johnson (a community health aide); Layton Lockett, Jr. (Senta Lockett’s son, also described as the ambulance driver);
 and Michael Nemeth (VPSO).  Testimony of three of these individuals was admitted.  Neither Layton Lockett, Jr. nor Melinda Johnson provided testimony in this proceeding.

a. Paul E. (‘Butch’) Gundersen

Paul Gunderson testified by video deposition
 and at hearing.
  Mr. Gunderson’s testimony was interrupted on May 30, 2007 in order to take the telephonic testimony of Bruce Eierman.  During the course of Mr. Eierman’s testimony, power was interrupted to the Board’s digital recorder, resulting in loss of the record of the testimony by Mr. Gunderson that had preceded Mr. Eierman’s.
  Due to this loss of recorded testimony, the Board reconvened to re-hear Mr. Gunderson’s testimony on July 19, 2007.  In the intervening time, counsel reported, and Mr. Gunderson confirmed, that Mr. Gunderson experienced a fall during which he struck his head.  Mr. Gunderson testified that he does not recall the fall at all, but believes he may have lost consciousness given the size of the wound, which he described as a “knot on my head about the size of a half of a grapefruit.”
  

Mr. Gunderson testified that prior to the May 30, 2007 hearing, he had been diagnosed with a neurological condition, had just been “in and out” of the hospital and was recovering on May 30, 2007, and “able to read but not comprehend” and “kind of at a loss for words.”
  Mr. Gunderson denied being on any “mind-altering medications” on May 30 that might have affected his testimony then, testified that he was on the same medications (for blood pressure) on July 19, but that he felt he understood the questioning on July 19, 2007.
 Mr. Gunderson testified that, on July 19, 2007, he was “a lot better now than I was at that time” of his earlier testimony on May 30, 2007.
At the hearing on July 19, 2007, the employer chose to rely upon Mr. Gunderson’s January deposition transcript.
  Mr. Gunderson testified that he reviewed the transcript of his deposition, and made changes to it where he felt his answers had been incorrect or needed to be clarified.

Mr. Gunderson testified that he is employed as a commercial fisherman, is president of the Nelson Lagoon Village Corporation, and is a project manager for the Aleutian Pribilof Island Development Corporation.
    Mr. Gunderson testified that he sought funds for the crane project and replacement of electrical power serving the dock, had  made contact with Marsh Creek, and had negotiated the contract for the work that the employees were doing.  Mr. Gunderson testified that the Aleutians East Borough funded the project, but that he oversaw the completion of the contract for the Borough.  Mr. Gunderson testified that the crane was installed to permit other planned projects go forward.

Mr. Gunderson testified that he had met both Brian Benston and Robert Wilson at Marsh Creek offices in Anchorage.
  Mr. Gunderson denied being aware of any unpleasant interaction or difficulties between the employees and Nels Wilson, denied the incident of Mr. Wilson yelling at the employees about sand in the kitchen, and denied telling the employees that Nels Wilson was hot-headed.
  Mr. Gunderson confirmed that “several days” before the laceration event there was an interaction with the employees over the breaking of ice for an alcoholic drink, with Mr. Gunderson being the ice breaker, but when asked whether Nels Wilson was present for this episode Mr. Gunderson stated that he did not recall and that Nels Wilson “may have” been present.
  Mr. Gunderson testified that “there was no altercation” and that during this interaction between Nels Wilson and the employees, they four men sat and ate smoked salmon that Nels Wilson had shared, without incident.

Mr. Gunderson testified that on the day of the laceration event, prior to the laceration, he saw the employees at work on the dock electrification project “and then I also saw them at the Tides.”
  Mr. Gunderson testified that at approximately 7:00 or 8:00 p.m., the employees borrowed his gas grill to barbecue some steaks.
  Mr. Gunderson testified that at the employees’ request, he went to Nels Wilson’s room to offer Nels Wilson a steak, but Mr. Wilson declined the offer because he said he had eaten at Bear Lake.  At the time of this interaction at Nels Wilson’s room,
Mr. Gunderson testified that two young women, whom he later identified as Priscilla Rysewyk and Lila Johnson, were in Nels Wilson’s room with him.

Mr. Gunderson testified he left the Tides Inn cafeteria building after consuming the steak dinner and went back to his house, where he spent the evening alone cleaning up his house, reading, and went to bed.  Mr. Gunderson denied drinking additional alcohol at his house, either alone or with Robert Wilson.

Mr. Gunderson testified that he then received a knock on his door and found Todd Johnson there to tell him that there had been an incident at the Tides Inn.  Mr. Gunderson testified that he put on his clothes and ran across the street to the Tides Inn together with Todd Johnson, and observed the employee, blood, glass, “personnel from the clinic” working on the employee, and the VPSO Michael Nemeth already at the scene.
  Mr. Gunderson testified that the VPSO was “looking over the situation, taking statements, I believe.”

Mr. Gunderson testified that when he perceived the employee, at the scene of the laceration event, the employee appeared to be “about to go into shock,”
 and that Robert Wilson appeared “pretty well intoxicated.”

Mr. Gunderson admitted telling VPSO Nemeth that he had consumed alcohol with the employees, but denied telling VPSO Nemeth that Nels Wilson was present, and denied at hearing that Nels Wilson drank alcohol with the employees:  “He [Nels Wilson] was on the premises, but he wasn’t present with the group.”

Mr. Gunderson testified that after Mr. Benston was taken to the Nelson Lagoon Clinic, he and Todd Johnson stayed at the cafeteria building to “secure the area.”
  Mr. Gunderson testified that Todd Johnson told his version of what happened, with a description of the throwing of the sugar dispenser and two punches.
  Mr. Gunderson testified that he and Todd Johnson then proceeded to Mr. Gunderson’s house, sat and “discussed the situation,” and called the clinic to check on the employee’s status.
  Mr. Gunderson testified that no one else showed up at his house that night, and that neither he nor Todd Johnson went anywhere, that both he and Todd Johnson stayed up until “the life flight showed up . . .  around 5:00, 5:30 in the morning.”
  Mr. Gunderson was directed to this testimony at hearing and continued to adhere to it.
  Later in the hearing, however, Mr. Gunderson qualified that “TJ [Todd Johnson] said he went – or Todd had went on up to the clinic and checked on things.  I might have dozed off or something and he had gone.  I don’t know.”

Mr. Gunderson testified that he spoke to Nels Wilson about the incident “the next morning” “at the Tides.”
  After reviewing the transcript of the deposition, Mr. Gunderson amended his responses to these questions, to state that he next spoke to Nels Wilson about the incident at “[a]bout 1 or 1:30 am at my house.”
  Mr. Gunderson testified that when he saw Nels Wilson, he was not intoxicated.  He testified at deposition:

A. I saw him there immediately, right after this thing had happened.  And then the next time I saw him was the next – the following morning.

Q.  When you saw him immediately, I take that that was at the kitchen area of the Tides Inn?

A.   Correct.  When they first got back there.

Q.  I’ll represent that Mr. Benston may have indicated that Nels Wilson was intoxicated that night.

A.   No.

Q.   Okay.  And why do you say that Nels Wilson wasn’t intoxicated?

A.  I had saw him earlier in that evening.  He had been flying all day and hadn’t been drinking.

Mr. Gunderson amended his testimony regarding when he saw Nels Wilson, after the laceration event, to state simply, “Nels Wilson did not come back to the Tides kitchen.”

Mr. Gunderson testified that the only information he could offer Officer Nemeth as to what happened was hearsay.

b. Senta Lockett:
Senta Lockett provided testimony by telephonic oral deposition.
  Ms. Lockett is a community health aide with 6 years’ experience, employed by the Eastern Aleutian Tribes, Inc.

She testified that, while watching television in her home with her son
Layton Lockett, Jr. (aka “L.J.”),
 Nels Wilson arrived at her house between 11:00 and
11:30 p.m. on August 8, 2006, and from the base of the stairs in her home, shouted up to her that there “was an individual bleeding to death over at the Tides Inn.”
  Ms. Lockett testified that she contacted co-worker Melinda Johnson by VHF radio,
 then proceeded to the Tides Inn by ambulance (a Ford F250 pickup truck with cover and wheeled stretcher)
 with her son L.J. (who drove the truck).
  Ms. Lockett testified that Nels Wilson did not ride with them to the Tides Inn, and she did not see Nels Wilson for the rest of the night or the next morning, until after Brian Benston had been transported out of Nelson Lagoon by Pen-Air.
  

Ms. Lockett described, upon arriving at the Tides Inn, seeing Paul ‘Butch’ Gunderson on the porch of the Tides Inn, appearing “very upset.”
  Ms. Lockett’s description of what she first saw when she entered the Tides Inn was: “Blood.”
  Ms. Lockett testified that this was the first case she had ever handled involving an arterial bleed.
  

Ms. Lockett described observing a person whose first name she knew to be “Todd,” and another unidentified individual, with a belt wrapped around the employee’s arm as a tourniquet.  Ms. Lockett testified that she went up to the employee, applied direct pressure to the employee’s arm, and Ms. Johnson removed the belt tourniquet.
  Ms. Lockett testified that she and Ms. Johnson applied a dressing of 4 x 4 gauze pads, Ace wrap pressure bandages, elevated the employee’s arm, and used hand pressure to impede blood flow from the laceration.  Ms. Lockett testified they took the employee’s vital signs, and then transported him to the Nelson Lagoon Clinic.  This process took approximately 20 minutes, by Ms. Lockett’s estimate: “He was a load and go.”

Ms. Lockett testified that the employee was unloaded into the Nelson Lagoon Clinic at approximately 11:50 p.m., an IV of lactated ringers solution was started,
 and the initial call to the Anchorage Native Medical Center (“ANMC”) was made.  Ms. Lockett testified that because the employee is not an Alaska Native, ANMC refused to oversee care,
 and Ms. Lockett then called Providence Anchorage Medical Center (“PAMC”) and spoke with Dr. Leinicke.
  During the initial call, Ms. Lockett testified that she requested a medevac for the employee, and Dr. Leinicke instructed Ms. Lockett to continue to monitor the employee’s vital signs, capillary refill on his fingertips, and look for bleeding through the pressure dressing that had been applied, and that the medevac service would call the Nelson Lagoon Clinic back.
  

Ms. Lockett testified that the employee complained of pain, and so she called Dr. Leinicke back and obtained a prescription for administration of morphine, which was provided in a dose of 10 mg. administered in 2 mg. increments every 15 minutes through the IV.
  Ms. Lockett did not recall the time of placing this second call for a prescription to administer pain medication.

Ms. Lockett was not asked as to the time that administration of morphine began.
  Ms. Lockett testified that administration of morphine was not affected by whether Mr. Benston was intoxicated.

Ms. Lockett testified that she wrote the words: “1:37a urine analysis:” on the Patient Encounter Form (Employer’s Exhibit J, page 1), and that the results of the urinalysis included “abnormal” ketone levels.
  The writing on the form stated “Ketones: ++” (with the plus signs circled).
  

Ms. Lockett testified that the capillary refill in the fingers of the employee’s bandaged right arm was checked by Melinda Johnson throughout the night, and never noted to be abnormal.
 
Ms. Lockett identified no documentation of the results of this capillary refill checking.
  

Ms. Lockett testified that she did not adjust or change the pressure dressing while the employee was at the Nelson Lagoon Clinic, “not until Rosemary [Graffius, RN] arrived” on the morning of August 9.
  Ms. Lockett testified that she recalled Nurse Graffius, while in the Nelson Lagoon Clinic, speaking by telephone with someone at PAMC regarding unwrapping and rewrapping the dressing.  Ms. Lockett testified that this telephone conversation took place sometime after
7:00 a.m. on August 9, 2006, prior to transport of the employee to Cold Bay.
  Ms. Lockett described observing Nurse Graffius unwrapping the pressure bandage because she wanted “to see if she could get more blood flow going to his hand,” and immediately blood began flowing “through all the wrapping” of the partially released pressure dressings.

Ms. Lockett testified that the employee’s hand was cold when she arrived at the Tides Inn, which she believed to be due to poor blood flow, and that “anytime I touched his hand it was cold.”

Ms. Lockett testified that when she observed him at the Tides Inn, the employee appeared to have been drinking alcohol, but Ms. Lockett stated, “I’m not qualified to, I don’t believe, to say to what extent he was intoxicated.”
  Ms. Lockett testified at one point of her deposition that she wrote the word “intoxicated” on “Habit Hx” section of Community Health Aide / Practitioner Patient Encounter Form (“PEF”), marked for identification as Exhibit 1 to her deposition:

Q.
Do you recall what led you to write intoxicated on that piece of – on that chart note?

A.
His behavior, his speech, and there was an empty liquor bottle on the table.

Q.
How would you describe his speech?

A.
It was incoherent.

Q.
Okay.

A.
I should clarify; rambling.

Q.
Do you recall what he was saying?

A.
At one point he told me he was going to die.  At one point he told me just to let him die.  At one point he told me the loved me.

Later in her deposition, however, Ms. Lockett testified that she did not record the word “intoxicated”
 and that her son L.J. recorded the history portion of Exhibit 1 when the employee was delivered to the Nelson Lagoon Clinic.
  

Ms. Lockett described observing tachycardic (i.e., rapid) and weak pulse within 10 minutes of the first set of vital signs taken while the employee was still at the Tides Inn,
 and confirmed that the employee appeared “shocky” to her, with evidence at times of a racing pulse and a weak pulse.
  Ms. Lockett described that the employee “was upset, he was anxious,” when she first approached him, and had to be coaxed to sit down so that the emergency personnel could attend to his wounds.

Ms. Lockett confirmed that there were “different stories” as to the mechanism of laceration,
 that her son L.J. recorded on the Patient Encounter Form (Employer’s Exh. J, page 1) the report of one “standbyer” that the employee punched through the window,
 that “somebody, you know, said that the patient – you know, that he put his fist through a door,”
 but could not identify the specific witness that was the source of this information,
 and that she did not “even know that they saw actually what happened.”

Ms. Lockett testified that she heard a plane flying overhead in the middle of the night of
August 9 to August 10, which she concluded was a LifeGuard flight that was unable to land at Nelson Lagoon “due to weather.”
  Ms. Lockett testified that to her knowledge, there was no plane in Nelson Lagoon at the time that was instrument-rated to fly the employee out of Nelson Lagoon;
 as to an instrument-rated pilot, Ms. Lockett testified “[i]f there is a pilot available, then we can use them if need be, providing that the pilot has not been drinking,”
 but that she did not ask anybody in Nelson Lagoon to try and fly the employee out.

Ms. Lockett described the Nelson Lagoon Clinic as a “double-wide trailer” that contained no
x-ray machine or other imaging devices,
 and no facility to test blood for alcohol concentration.  The facility did have the Community Health Aide Manual (“CHAM”) which she was able to consult upon returning to the Clinic with the employee.
  The record reflects the only method of communication between the Nelson Lagoon Clinic and PAMC was by telephone;
 i.e., there is no evidence of any video method of communication to permit the doctors at PAMC to visually examine the employee by remote means.  There was no direct evidence as to the capability of administration of local anesthetic at the Clinic, although there was evidence that suture of simple lacerations are performed at the Clinic.

c. Michael Nemeth

Michael Nemeth, the Village Public Safety Officer (“VPSO”) for Nelson Lagoon, testified by telephonic deposition.
  He testified that he has received training in standardized sobriety testing,
 and his work frequently required him to deal with persons who are intoxicated by alcohol, and that alcohol is related to every case.
  Officer Nemeth testified that the job duties of a VPSO include providing assistance to medical staff in medical emergencies
 and that he is certified in CPR and AD and basic first aid, and trained (albeit with lapsed certification), as a wilderness first responder.
  Officer Nemeth testified that he received a call lasting 5 seconds on the VHF radio at approximately 11:15 p.m. on August 8, 2006 by L.J. Lockett, urging Officer Nemeth to “get to the Tides Inn.”
 

Officer Nemeth testified that he grabbed his medical bag, got on his 4-wheeler and arrived within three minutes of receiving the call,
 and “immediately saw the blood” when he entered the Tides Inn.
  Officer Nemeth identified these individuals present when he arrived:  Paul ‘Butch’ Gunderson, Nels Wilson, Robert ‘Danny’ Wilson, Todd (“T.J.”) Johnson, Senta Lockett, Melinda Johnson, and L.J. Lockett.
  Officer Nemeth described observing the employee seated on the right hand portion of the cafeteria, with Todd Johnson, Melinda Johnson, and Senta Lockett, all trying to care for the employee.
  

Officer Nemeth testified that, after ensuring the scene was secure for absence of weapons, he focused his efforts on supporting medical treatment of the employee, and did not formally interview anyone.
  Officer Nemeth testified that, “from what people were saying,” the employee, Robert ‘Danny’ Wilson, Paul Gunderson, Nels Wilson, and others “had been there drinking together during the course of the evening.”
  Both Paul Gunderson, Robert ‘Danny’ Wilson, and Brian Benston were identified by Officer Nemeth as having “stated that they were all there drinking.”
  One source for this information was identified to be Todd Johnson.

Officer Nemeth never identified Lila Johnson or Sherman Johnson as being present during the laceration event, and never described interviewing Lila Johnson or Sherman Johnson.

Officer Nemeth testified that Brian Benston, Robert ‘Danny’ Wilson, and Paul ‘Butch’ Gunderson “all appeared to be intoxicated.”
  

Officer Nemeth testified that the employee appeared to have watery, bloodshot eyes, that he was belligerent, at times combative, and uncooperative with medical staff, and that his demeanor “was not typical of someone who had an injury as he had at that time.”
 Officer Nemeth testified that the employee did not seem to recall how his arm perforated the glass window of the door.
  Officer Nemeth testified that, when he first arrived on the scene, it was hard to distinguish how much of his behavior was attributable to pain, fear, anger, or alcohol.

Officer Nemeth described that Robert ‘Danny’ Wilson had watery, bloodshot eyes and slurred speech.
  

Officer Nemeth described Paul ‘Butch’ Gunderson appearing “on the verge of hysterical,” nauseous, “out of sorts,” intoxicated; that he smelled of alcohol, with slightly impaired speech, and watery, bloodshot eyes.
  Officer Nemeth testified that Gunderson had stated to Officer Nemeth that “they [the employee, ‘Danny’ Wilson, and Gunderson] had drunk hard alcohol and beer.”

Officer Nemeth described Nels Wilson’s demeanor that night at the Tides Inn:

Mr. Nels Wilson did not appear intoxicated.  He did have a smell of alcohol about his breath, but he did not appear intoxicated as the others had.

Officer Nemeth testified that Nels Wilson, at the Tides Inn that evening, described the incident as follows:

Q.  Turning to Nels Wilson, did he – when did you talk to him about the incident?

A.  I spoke to Mr. Wilson for a few minutes while still at the Tides Inn once Mr. Benston’s condition was under control and they had the bleeding stabilized before we transported him to the clinic.  Mr. Nels Wilson pretty much stated the same thing, that he had closed, locked the front door getting ready to clean up and close up the room for the night when Mr. Benston and Danny [Wilson] entered through the unlocked back door.  Mr. Benston was extremely agitated and again trying to attack Mr. Wilson.  Mr. Wilson retreated to the kitchen area closing the door, and Mr. Benston had punched through both windows.

Officer Nemeth later testified that Nels Wilson described that the employee had thrown a sugar dispenser.
  Officer Nemeth described a discussion of the event the following day, on August 10, 2006, with Nels Wilson, in which Mr. Wilson provided no new information but confirmed that he (Nels Wilson) had locked the front door of the Tides Inn cafeteria.

Officer Nemeth summarized Todd Johnson’s description of the event:

Mr. Johnson stated that upon Mr. Benston entering the back door, being extremely agitated at Nels Wilson, he was going after Nels Wilson, I believe threw what he thought was a sugar bowl at Mr. Wilson.  As Mr. Nels Wilson proceeded to back into the kitchen through the glass door, and closed the door, Mr. Benston punched through the bottom window, and then through the top window of that door. . . .[l]acerating his lower right forearm.

Nemeth, who testified that he remained with the employee during transport to the Nelson Lagoon Clinic and while at that clinic, to assist in care throughout the night,
 overheard a conversation summarized as follows:

 I remember Danny saying that at one point that when Brian was – when Mr. Benston was asking him what had happened, he said, you know, drank too much and, you know, it was just stupid.  And then he went on to say that they had went to go through the front door to enter the Tides Inn and the door had been locked.  And then they had walked around the back of the building and entered through the back door, which was unlocked.  At which time Mr. Benston was extremely agitated and aggressive towards Mr. Nels Wilson.  And that’s pretty much what he told him.

Officer Nemeth testified that, while at the clinic, administration of pain medications were delayed until approximately 3 a.m. due to the employee’s state of intoxication by alcohol.
  Officer Nemeth testified that he made notes of his informal interviews with these witnesses, but that at the time of his deposition he was unable to locate those notes, and believed they had been discarded by a cleaning person at his office.
 

Officer Nemeth testified that there was no conversation about changing the dressing on the employee’s arm, and the first time he recalled anyone loosening the dressing on the employee’s arm was when a female “health care provider from Cold Bay” arrived “to prepare Mr. Benston for transport to Anchorage,” loosened the dressing, and then when the arm began to bleed again, applied new 4x4 pads and re-wrapped the injury.

4. Evidence of medical providers outside Nelson Lagoon at time of laceration (‘Medical personnel’):

a. Rosemary Graffius, RN

Rosemary Graffius,
 RN testified at the hearing, but was not deposed.  Nurse Graffius is a certified nurse practitioner, who supervises health aides and EMTs for the Eastern Aleutian Tribes, Inc.
  Nurse Graffius testified that she received a call from “Senta Lockett’s son” whom she identified as E.J. Lockett, while he was reportedly at the scene of the laceration injury.
  Nurse Graffius testified that during the call there “was a lot of confusion and talking from people.”
  Nurse Graffius testified that she was told the employee “had been intoxicated,” an altercation had ensued, and the employee “put his fist through a triple-pane window.”
  Nurse Graffius testified that 

When they arrived at the scene, they described it looking like a war zone, that there was blood everywhere, that there was – the patient was uncooperative or at least, you know, in their opinion and what they were saying to me was that he was out of control in talk and – and intoxicated and that he – that was – he was – they were calming him down as they were talking to him . . . .

Nurse Graffius testified that this history was obtained through talking to either the “owner of the place” or another unidentified witness.
  Nurse Graffius described having a later conversation with the employee but that she could not differentiate between what she was told by the employee and what she was told by others.
  

Nurse Graffius testified that she advised the Nelson Lagoon emergency personnel over the telephone to “call the ER” if they needed telephonic medical assistance from a medical doctor to perform any procedure beyond their training,
 and that she then tried to arrange for a med-evac flight directly to Nelson Lagoon (rather than through Cold Bay) because it might have been quicker.
  Due to fog and night-time limited visibility, Nurse Graffius could not travel to Nelson Lagoon until “first light” on August 9,
 arriving in Nelson Lagoon at approximately 7:10 a.m. on a Pen-Air flight
 that waited and ultimately took her, the employee and Danny Wilson back to Cold Bay.

When Nurse Graffius first observed the employee, she testified to seeing what she variously described as a colorlessness, pallor, paleness or blue tinge to the employee’s right hand that she “didn’t like.”
  This point in time was at least seven hours after the laceration injury and the initial dressing of the wounds.
  “I took one look at his hand and said I need to unwrap that dressing.”
 Nurse Graffius testified that she called the Providence Emergency Department, spoke to Dr. McCall, and received permission to loosen the dressing.  Nurse Graffius testified that in her opinion “[i]t wasn’t that the bandage was too tight.  I think what happened was that the gauze had dried and become constricting as it dried.”
  Nurse Graffius cut the dressing with scissors, immediately saw bleeding from the wounds which she described as a dark, “venous” color, and immediately redressed the wounds.
 Nurse Graffius described that “color was returning” to the employee’s right hand, with capillary perfusion, and the employee was able to move his fingers.
  Nurse Graffius described that she recalls discussing the color of the employee’s right hand with LifeGuard personnel, and testified she had an uncertain memory of taking the dressings off a second a time “when the Life Flight [sic: LifeGuard] team came” to transport the employee from Cold Bay.

At the time that Nurse Graffius observed the employee, he did not appear intoxicated to her.

Nurse Graffius testified that neither she nor the EMTs at Nelson Lagoon were trained to tie off a severed artery, and to do it, they would have needed an emergency medicine doctor “to talk them through it.”

Nurse Graffius testified that any charting she would have done would have been added to the medical records going with the employee on the medevac.
  

b. John Stumpff, RN

John Stumpff, RN, now deceased,
 testified by oral deposition
 that he was on the crew of the LifeGuard Learjet
 flight that transported the employee to Providence Anchorage Medical Center (“PAMC”) from Cold Bay, Alaska.  Nurse Stumpff testified that the LifeGuard crew took over for care of the employee at 9:25 a.m. on August 9, 2006 at Cold Bay and delivered the employee to PAMC at approximately 11:50 a.m.
  An earlier crew aboard “LifeGuard III,” a turboprop plane, could not land at Nelson Lagoon due to weather conditions,
 and the employee could not be transported to Cold Bay, despite conditions at Cold Bay being sufficiently favorable for a night-time landing by the LifeGuard III aircraft.
  Nurse Stumpff testified that he examined the employee’s injured arm and hand, including unwrapping the dressing to inspect the wounds, but that the wounds began to bleed again and so a pressure dressing was reapplied.
   

Nurse Stumpff testified that he was verbally informed by the “transport crew” that had transported the employee from Nelson Lagoon to Cold Bay that there had been a re-wrap of the pressure dressing on the employee’s arm at 03:50 a.m. on August 9.
  At the time he examined the employee’s injured right extremity, Nurse Stumpff found capillary refill under 2 seconds, that the employee’s hand was never observed to be cold or cool, and that he never observed poor capillary refill on the injured extremity.
  Nurse Stumpff completed a “mechanism of injury” section of the LifeGuard Alaska Flight Record, reciting (with abbreviations spelled out in brackets):

[Patient] struck 2 windows [with] [right] fist causing laceration approx[imately] 12 [centimeters] in length.  Possible arterial bleed.  [Patient] [complains of] numbness to hand.  Pressure dressing applied initially reapplied [at] 0350 [3:50 a.m.] for poor [capillary] refill.

On examination, Nurse Stumpff was unable to identify from whom he was told this history of the mechanism of injury, and that he checked the box on the form for “intentional” based on this history of an intentional blow through a window.
  Nurse Stumpff testified that he did not recall any injury to the employee’s right fist or hand, and if he had observed an injury he would have charted it.
  Nurse Stumpff testified that neither the employee nor Robert ‘Danny’ Wilson (who accompanied the employee to Anchorage aboard the LifeGuard flight)
 provided information as to the mechanism of injury, and that the information entered in the “mechanism of injury” section of the LifeGuard form was supplied by persons other than Robert Wilson and Brian Benston.
  Nurse Stumpff confirmed that he or another of the LifeGuard crew administered a total of 10 mg. of morphine to the employee, 5 mg. at the Cold Bay Clinic at 09:45 a.m., and another 5 mg. while in flight at 10:35 a.m.

c. Tanya Leinicke, MD

Tanya Leinicke, MD testified that she was on duty in the emergency department of Providence Hospital in Anchorage on the night shift (11:00 p.m. to 7:00 a.m.) on August 8 to 9, 2006.
  She recalled a telephone conversation regarding Brian Benston with a “nurse practitioner” whose name she could not recall, but with whom she had at least two conversations during the evening.
  The name “Senta Lockett” was not familiar to her.
  Dr. Leinicke testified that her standard practice in a case of this sort would have been to call LifeGuard
 dispatch (an air ambulance and medical evacuation service of PAMC)
 within seconds or minutes of her conversation with the on-scene health provider.
  Dr. Leinicke testified that she had several contacts with LifeGuard but that they “could not launch” due to adverse weather conditions:
“I think we even talked about alternative options, and there just were none.  It was bad weather.”
  Dr. Leinicke agreed that weather played the largest role in delay in transport of the employee.
  Dr. Leinicke recalled the report of the “nurse practitioner” that Mr. Benston looked “shocky.”
 She recalled asking for a report of the employee’s vital signs and capillary refill in the fingers of the injured arm.
  Dr. Leinicke noted that “shock” usually means a low blood pressure, but as the employee’s reported vital signs (including blood pressure) did not indicate shock, she formed the opinion that “maybe its not really shocky; maybe he’s upset and there may be more going on.”

Dr. Leinicke did not recall any discussion of pain medications or intoxication of the employee.
    Dr. Leinicke testified that the patient’s level of intoxication by alcohol “wouldn’t have been pertinent to my care or the nurse practitioner’s care,” that administration of morphine for pain control “is not contraindicated” in a patient intoxicated with alcohol, and that “I never would have told her not to give it [morphine] if he was intoxicated.”
  Dr. Leinicke confirmed that a notation on a LifeGuard Flight Record was referring to her.

d. Michelle McCall, MD

Michelle McCall, MD, a physician employed with PAMC, testified by oral deposition.

Dr. McCall testified that she received a telephone call after she began her shift at 7:00 a.m. on August 9, 2006 from an unidentified “nurse practitioner” who requested permission to loosen the pressure dressing because the employee’s hand was reported by the nurse practitioner to be “bluish-colored;” Dr. McCall testified that she gave permission to the nurse practitioner to loosen the dressing.
  Dr. McCall was the first medical doctor at PAMC identified to have examined the employee after he arrived there on August 9.  Dr. McCall authenticated her chart note, marked as Exhibit 1 to her deposition and as Employer’s Exhibit L.
  Dr. McCall charted that the employee told her: 

The patient at 11:30 last evening was in an altercation with a coworker.  The coworker slammed the door.  The patient had his arm extended, and his arm went through the glass window of the door. The patient notes immediately blood started squirting everywhere.  He went to Cold Bay where he was evaluated by a nurse practitioner.

Dr. McCall testified that this chart notation was made after she orally took the patient’s history directly from him, based on her handwritten chart notes of the history, dictated within nine hours of her taking the oral history.
  Dr. McCall testified that she charted “exactly what he told me,”
 that the employee spoke clearly and did not appear intoxicated at the time of taking this history,
 and that she had been informed that the employee had received a total of 20 mg. of morphine after the injury, and before her interview of him.
  Dr. McCall opined that morphine acts as a sedative, can cause slurred speech and constricted pupils, can make a patient appear intoxicated and can have an additive effect for a person who had already ingested alcohol, but that at the time she examined the employee, he did not appear intoxicated.
  A urine sample collected at 2:20 p.m. on August 9, 2006 from the employee was tested as containing “3+” ketones.

Dr. McCall testified that she unwrapped the pressure dressing, saw multiple deep lacerations of the employee’s right forearm, including significant arterial bleeding, and re-wrapped the arm; she immediately ordered another dose of morphine for the employee, ordered x-rays to detect foreign bodies in the forearm, and called Dr. Kornmesser, a hand surgeon who was not on call at the hospital at that time.
  

Dr. McCall was asked several questions about the mode and indications of the injury to the employee’s arm.  Dr. McCall’s chart note and testimony indicated that at the time of her examination of the arm in the Emergency Department, the observed numbness and tingling in the employee’s fingers could have been a sign of either a laceration or neuropraxia from a dressing applied too tightly, for too long a period.
  Dr. McCall testified that when she observed him, the employee reported numbness and tingling in all his fingers,
 but that on physical examination the employee’s hand and forearm were nearly totally asensate.
  Dr. McCall testified that when she removed it, the pressure dressing was “normal-appearing” and of correct pressure.
  

Dr. McCall testified that after Dr. Kornmesser’s exploration of the wounds, she was informed that “his nerve was definitely not severed.  It was examined in the operating room.”
  Dr. McCall testified that Dr. Kornmesser later informed her that he had observed a “linear line” of dead muscle tissue, distal to where the pressure dressing had been placed, that could be observed only in dissecting underneath the skin after disarticulation of the forelimb, and was not obvious on her examination in the Emergency Department due the employee’s skin appearing “pink and well-appearing” other than the lacerations.
  From this information, Dr. McCall opined at the time of her deposition that the employee experienced neuropraxia
 from the pressure dressing “because the nerve was not transected.”
  Dr. McCall opined that the employee’s amputation resulted from lack of access to adequate medical care by a physician “who understood the distinction of how to apply a dressing” in this situation.
 

e. Marc J. Kornmesser, MD

Marc J. Kornmesser, MD testified by oral deposition on February 28, 2007.

Dr. Kornmesser, an orthopedic surgeon,
 testified that he first examined Brian Benston at PAMC at approximately 5:00 p.m. on August 9, 2007,
 and surgery to repair what was eventually recognized to be a transaction of the right radial artery began at 6:00 p.m.
  

Dr. Kornmesser’s chart note of history and physical recited: “[t]he patient is a healthy 28-year old, who had been drinking heavily in Cold Bay, Alaska, became inebriated and fell, putting his arm through a large piece of glass, sustaining multiple lacerations on his forearm, one of which caused some arterial bleeding.”  Dr. Kornmesser testified at deposition that when he took the employee’s medical history and physical prior to surgery, the employee appeared inebriated and “he clearly had been drinking.”
  Dr. Kornmesser admitted at deposition that the employee could have appeared inebriated when interviewed by Dr. Kornmesser due to narcotic medications,
 that Dr. Kornmesser was uncertain at the time of examining the employee when taking the history and physical how much narcotic had been administered,
 and that medically the mode of injury (whether by “punch” or other mechanism of penetration of a window) is irrelevant to the surgeon.
  PAMC medical records report that on August 9, 2006, the employee was administered 6 mg. of morphine at 12:55 p.m., and 4 mg. of morphine at 3:45 p.m.

Dr. Kornmesser testified that at the time of performing the initial exploratory surgery, the precise location and extent of arterial and neural compromise was unknown, and so the first surgery was to explore the employee’s wounds and repair basically unknown damage to the employee’s artery.
  Dr. Kornmesser testified that during the first exploratory procedure on August 9 it was necessary to perform a significant amount of dissection around the radial artery to repair it.
  

Dr. Kornmesser testified that, secondary to the arterial laceration, the employee experienced an “ischemic injury”
 due to a tourniquet effect of pressure dressings that were “too tight” for “too long,” causing muscle death and a reperfusion effect / compartment syndrome, that was underappreciated after the initial exploratory surgery and repair of the transected radial artery on August 9, 2006.
  Dr. Kornmesser described this ischemic injury as evidenced by massive tissue death that appeared in a transverse line around the employee’s forearm, proximal (that is, closer to the heart) to the wound site, with onset of tissue death evident on a second surgery on August 10, 2007 and in subsequent surgeries.
  Dr. Kornmesser testified that the asensate hand on examination on August 9, 2006 could have been evidence of a transected nerve, but only after exploratory surgery on August 9 (showing that the radial nerve had not been transected) and onset of the sequellae of ischemia, was the sensory deficit recognized as resulting from compression and ischemia of the nerve.
  

Dr. Kornmesser’s surgical report for the August 9 exploratory surgery, during which the radial artery was surgically repaired using a microscope, notes that a surgical tourniquet was placed on the employee’s arm for a total of 118 minutes.
  Dr. Kornmesser testified that the lack of sensation observed by Dr. McCall upon examination of the employee in the PAMC Emergency Department, coupled with his observation of an intact radial nerve during surgical exploration and repair of the severed artery on August 9, is an indication supporting the conclusion that the ischemic injury had occurred prior to Dr. Kornmesser’s examination of the employee, and prior to the exploratory surgery during which the radial artery was repaired.
  

Dr. Kornmesser’s August 9 operative report noted that the “fascial compartment over the mobile wad was released as was over the flexor pronator mass,” but that due to intercompartment pressures measured at within 2 mm of mercury of diastolic pressure, Dr. Kornmesser “elected not to perform extensor fasciotomy or extend more volarly or to fasciotomize the thenar musculature.”
  Dr. Kornmesser explained at deposition that whether to “prophylactically” perform a release (i.e., cut open) the other various compartments of muscles, tendons and ligaments of the forearm to accommodate anticipated future swelling due to a reperfusion/compartment syndrome, was a surgical judgment call, and based on the generally healthy physical appearance of the musculature on August 9, 2006 he opted not to perform a more extensive release procedure.
  

Dr. Kornmesser opined that the ultimate, most substantial cause of the ischemic injury to the employee was the lack of proximity to an appropriately equipped and staffed emergency medical facility, and that delay in transport was the most significant cause of the amputation of the employee’s right forearm,
 that “lacerations typically don’t cause ischemic injuries,”
 and that if the employee had been within 2 hours’ of an emergency room facility, it would have been unlikely that the ischemic injury would have occurred because the tourniquet would have been decompressed regularly until surgical repair was possible.

5. Evidence of Marsh Creek employees outside Nelson Lagoon at time of laceration (‘Marsh Creek employees’):

a. Dan Roberts

Dan Roberts testified by oral deposition.
  Mr. Roberts testified that at the time of the injury, he was employed with Marsh Creek as a project manager, with experience in electromechanical construction,
 whose job was to prepare estimates, order materials, and define the scope of work for Marsh Creek projects.
  The employee reported to Mr. Roberts while in the field.
  Mr. Roberts testified that the employee and Robert Wilson had been sent out as a team for three prior field projects for Marsh Creek in Kaktovik, at Prudhoe Bay, and at Gakona (the HAARP project).
   

Mr. Roberts confirmed that the employee reported, prior to the laceration event, of Nels Wilson directing racial slurs at and being rude to the employee and Robert Wilson.
  Mr. Roberts testified that he first learned about the laceration incident at approximately 10:00 a.m. the day after the laceration.
  Mr. Roberts prepared a report (hereinafter, “Roberts Report”) of the incident, dated August 11, 2006, which was e-mailed as an attachment at 11:51 a.m. on August 11, 2006.
  Mr. Roberts testified that he interviewed Bruce Eierman, VPSO Michael Nemeth,
 Brian Benston and Robert ‘Danny’ Wilson in preparing his report.
  Mr. Roberts’ report states, in part:

. . . On the night of the incident our workers had been enjoying a few cocktails as had the pilot.  Something was said and the pilot slammed a door between the kitchen and the dining area.  Brian “snapped” and leapt towards his antagonizer.  Instead of contacting the pilot, he came up against the door which had just been slammed shut. . . . 

Mr. Roberts confirmed that he did not interview Nels Wilson in preparing his report.

Mr. Roberts elaborated at deposition that the VPSO told him that, when the VPSO arrived on the scene, the VPSO and the health aides “were the only sober people in the room.  But as far as how much alcohol or – and of course with Brian, you couldn’t tell because Brian was pretty much out of it at that point.”
  Mr. Roberts testified that he met the employee and Robert ‘Danny’ Wilson on the day after the laceration event, at about noon, in the emergency room at PAMC.

Mr. Roberts testified that “they were both pretty upset with Nels [Wilson] for his behavior preceding the accident,”
 and although Robert Wilson claimed “not to remember much of what had happened that evening”
 and Brian Benston “was pretty gray about what as to what had happened,” that he was told by Brian Benston that the “pilot slammed a door between the kitchen and dining area.”
  Mr. Roberts testified that despite repeated requests to Robert Wilson, he never provided a written statement to Marsh Creek about the incident.
  Mr. Roberts testified that as of August 11, 2006, there had been no mention of “punching a window” and if any of the persons he interviewed had said the employee “punched the window,” Mr. Roberts would have written it in his report.
  Mr. Roberts admitted that the rest of his Report, to the effect that “Brian ‘snapped’ and leapt towards his antagonizer, etc.” was Mr. Roberts’ effort to “fill in the gaps” as to what had happened and is speculation. 

b. John Haase

John Haase testified by oral deposition.
  Mr. Haase testified that he was employed as a power generator technician with the employer who was assigned to travel to Nelson Lagoon and finish the work that Brian Benston and Robert ‘Danny’ Wilson had failed to complete.
  While performing this task, Mr. Haase testified, he was asked by Bruce Eierman to find out information about the incident, and e-mail it to the employer.
  Mr. Haase testified that he interviewed Nels Wilson, Senta Lockett, Paul ‘Butch’ Gunderson, John Nelson, Jr., and Gunner Gunderson.
  Mr. Haase testified that he reduced his interviews to an e-mail message sent on or about August 26, 2006.
  The August 26 e-mail read as follows (emphasis added):

Spoke with Nels Wilson about the incident that happened out here with Brian, and Daniel.  He mentioned that he had been out of town for a couple of days, and that he returned and was asleep when Brian and Daniel returned to the Inn at about 23:30, and were making a lot of noise.  He said that he asked them to be quiet as he was sleeping.  He returned to his room, and heard no further noise.  He went to the kitchen later, and locked the door behind him.  Brian and Daniel attempted to enter the Kitchen/Café and Nels didn’t acknowledge them due to the state that they were in.  He was in the kitchen section of the café behind another locked door, and was unaware that the door on the other side of the Café was unlocked.  He said that there were bottles of Crown Royal in the kitchen completely empty, one on the dining table about a third full, and a mostly empty bottle of Grey Goose Vodka in the freezer door, and a full bottle in a box marked Bearfoot Store (the place that you can order alcohol and food from in Cold Bay).  Brian and Daniel eventually found their way around to the other side and entered through this door.  They wanted into the kitchen.  Nels said that he told them that the kitchen was closed (due to their extremely inebriated condition), and to go sleep it off.  This upset Brian to the point that he through [sic] a glass sugar dispenser (like found in most diners) through the window of the door between the Café and the kitchen, and proceeded to punch through the window and enter toward Nels with what he feels was the intent on “killing” him.  Brian immediately started bleeding, spraying blood over the kitchen counters, walls, and ceiling.  Nels proceeded to the house next door.  Entered without knocking and explained to the health aid, [sic] Centa [sic], that she was needed next door before Brian bled to death.  By the time he returned, Butch had arrived, and cinched a belt around Brian’s arm as a tourniquet to stop the bleeding.

Nels mentioned that there were two more people here.

Mr. Haase testified that he had his computer out, typing in front of Nels Wilson, while he talked with him, and that he showed Mr. Wilson the e-mail before sending it.
  Mr. Haase testified that when he discussed the mode of how two windows in the door got broken in Nelson Lagoon, his discussion included Paul Gunderson, who also understood that something had been thrown through one of the windows.
 

c. Bruce Eierman

Bruce Eireman testified at hearing only, no deposition was submitted into the record.

Mr. Eierman testified that he did not have much to do with the electricians working for Marsh Creek, and that Dan Roberts was the employee’s immediate supervisor.
  Mr. Eierman denied that Brian Benston ever asked him for permission to take alcohol to a Marsh Creek work site.
  Mr. Eierman testified that he did not recall Brian Benston ever asking whether Nelson Lagoon was a “wet” or “dry” community (i.e., whether possession or use of alcohol was lawful in the community).
  Mr. Eierman did understand that Nelson Lagoon was a “wet” community.
  

Mr. Eierman denied being present at any meeting at Marsh Creek’s offices in Anchorage, within a month of commencement of the work at Nelson Lagoon, with Paul ‘Butch’ Gunderson, Brian Benston, and Dan Roberts to discuss the Nelson Lagoon project.


Mr. Eierman first testified that it was Marsh Creek’s policy that its personnel were prohibited from taking alcohol to a bush community.
  Later, Mr. Eierman admitted that the prohibition of alcohol in a bush community was his personal policy for employees that he supervised,
 and that if he encountered an employee (even if a very good friend) consuming alcohol at any time while in a village on a bush project, he would “fire him on the spot.”
  Mr. Eierman expressed the view that the Marsh Creek employees sent to bush communities “represented the company 24 hours a day and you were supposed to conduct yourself responsibly, you know, for the company.”
  Mr. Eierman testified that when employed on a village project, Marsh Creek pays its employees by the hour,
 not by the day.
  Mr. Eierman testified that either he or Dan Roberts reviewed employee time sheets faxed to the Anchorage office from the field, and that typically the project crews work 10 to 12 hour work days.
  Mr. Eierman admitted that when employees were “off the clock” they were not prohibited from consuming alcohol,
 that Marsh Creek employees working in Anchorage were not prohibited from consuming alcohol during off hours,
 and he related one incident where alcohol was consumed during off hours, which led to an altercation, and he had not heard of a disciplinary action being taken against the employee (in that incident, Robert ‘Danny’ Wilson), even though Mr. Wilson’s supervisor Dan Roberts was informed of the incident.

Mr. Eireman agreed that the prohibition of alcohol while in villages performing Marsh Creek work was his personal policy that he applied to employees under his supervision, but that he did not know whether Dan Roberts applied a similar policy,
 and that there was no Marsh Creek policy prohibiting the purchase of alcohol while in a bush community, or prohibiting consumption of alcohol while “off the clock.”

Mr. Eierman denied hearing of any Marsh Creek employee encouraging an employee to take alcohol to a bush community to use as an object of bargaining or persuasion to accomplish the job.

Mr. Eierman identified Employee’s Exhibit 1, Marsh Creek’s Fitness for Work Policy,  that in the ordinary course is given to every new employee at Marsh Creek.
  Mr. Eierman testified that he has examined the employee’s personnel file, and observed a copy of the Fitness for Work Policy bearing the employee’s signature.

Employee’s Exhibit 1 reads, in pertinent part:

5.0 FITNESS FOR WORK POLICY

* * *

5.2  Policy

* * *


2.  Alcohol

Being under the influence of an alcoholic beverage while at work, in a work status, or on MC premises is prohibited by this policy.  No alcoholic beverages will be brought onto or consumed on MC premises except as might occur within reasonable limits at authorized company sponsored functions or occasions.

* * *

14. Definitions

* * *

Work Status: An employee is in a work status when working for MC in any capacity at any location.

Mr. Eierman testified that employees going out for projects in a village were given a per diem, packed their own supplies, and their packing of supplies was not supervised.

6. Expert testimony:

a. Brent Burton, MD

Brent Burton, MD, MPH, a board certified medical toxicologist,
 was called as an expert witness by the employer.  No transcript of a deposition of Dr. Burton was filed in evidence.  He testified at hearing, and prepared a lengthy report admitted as Employee’s Exhibit V.  Dr. Burton opined that the medical and witness evidence supported the conclusion that the employee was intoxicated by alcohol at the time of the laceration injury.
  Dr. Burton testified that his opinion was based upon the eyewitness reports contained in depositions that he reviewed,
 medical reports of elevated ketones in urine measured on August 9, 2006,
 and the Door Photo.

In his report, Dr. Burton reviewed deposition testimony of Brian Benston; Paul ‘Butch’ Gunderson; Marc Kornmesser, MD; Michelle McCall, MD; Michael Nemeth, VPSO; and Nels Wilson.  Dr. Burton noted the employee’s testimony in deposition of estimating consumption of approximately 3 ounces of vodka after conclusion of work on August 8, prior to the laceration event, in two mixed “screwdriver” cocktails of vodka and orange juice.  Dr. Burton opined that, with the evidence of the recent purchase of two bottles of vodka, one bottle of vodka reported to have been found after the incident with two inches remaining, absence of report of any other individual drinking vodka, that therefore he concluded Mr. Benston “likely consumed considerably more alcohol that [sic: than] three ounces during that interval.”
 

Dr. Burton responded to the following question as to the most significant evidence supporting his conclusion of alcohol intoxication:

Q. Okay.  What, in your view, is the most significant evidence concerning Mr. Benston’s level of intoxication, if any?

A.  Well, since, obviously, nobody was there to do a – a breath or blood test, the – the best evidence we have is what people observed in terms of behavior that was exhibited.

As to elevated ketones in urine, Dr. Burton testified there are three common causes of that condition: diabetic ketoacidosis, starvation ketosis, and as a result of alcohol metabolism.
  Dr. Burton testified that medical tests had been done to demonstrate the employee did not have diabetes, and starvation ketosis was unlikely given the employee’s testimony of having eaten a large ribeye steak a few hours before the incident.  He concluded, “[t]he most likely [cause of elevated ketones] would be alcohol consumption.”

Dr. Burton testified that if the employee had consumed three-quarters of a 750 ml bottle of vodka over the course of a five-hour period of time, the employee would have had a blood alcohol concentration of 0.300 gm % at the time of the incident.  Dr. Burton testified that it would be very difficult to separate the symptoms of alcohol intoxication from the effects of morphine, after morphine had been administered.

As to the evidence of an ischemic injury, Dr. Burton opined that “once the laceration occurred, then the effects of alcohol have already played the role that they’re going to play in causation.”
 

b. Stephen Fuller, MD

Stephen Fuller, MD was called as an expert witness by the employer, over the employee’s objection.
  He testified at hearing, and later at a deposition
 taken by the employee, upon our order.
  Dr. Fuller prepared a lengthy report, admitted as Employee’s Exhibit W.  

On the issue of intoxication, Dr. Fuller noted the tests of the employee’s urine for ketones were 2+ at approximately 1:35 a.m. on August 9 “which verified the clinical impression that Mr. Benston was intoxicated,” and 3+ after the employee had arrived at the PAMC Emergency Department.
  At hearing Dr. Fuller testified in agreement with Dr. Burton that the presence of elevated ketones in the employee’s urine on August 9, 2006 was “consistent with alcohol intoxication,”
 but noted in his deposition that “alcohol is Dr. Burton’s issue and it’s an issue I didn’t pay much attention to, other than to note that a considerable amount had been consumed”
 and that he would “defer to him [Dr. Burton] on most all of these questions.”

Dr. Fuller testified at length regarding the course of medical treatment of the employee’s injury, including the treatment, operations and procedures performed at PAMC after August 9, 2006.
  Dr. Fuller in his report and at hearing described six discrete injuries.
  Although not described as “injuries,” Dr. Fuller also noted that Dr. Kornmesser did not record observing signs of arterial transection prior to initiation of the surgical tourniquet (and thus may have missed a severed artery in the vicinity of what Dr. Fuller labels “Laceration #3), and did not record exploration of the median nerve to determine whether damage to this nerve was the source of sensory loss.
  Dr. Fuller also opined that “it would have been ideal” if the employee had been taken to surgery “as quickly as possible” August 9, and to perform a fasciotomy on “all of the muscles versus some of the muscles based on his 70 mm HG compartment pressures.”
 

Dr. Fuller opined that the radial artery laceration that the employee experienced was a “non-critical” injury because, once blood loss from the severed radial artery is contained, remaining perfusion from the ulnar artery is sufficient to sustain the tissues of the arm.
  Dr. Fuller explained that the arterial bleeding could have been stopped with a blood pressure cuff, the wound explored to find the arterial “stubs,” and the severed arteries tied off with “a piece of silk or thread or whatever you have.”
  Dr. Fuller opined in his report that the severed radial artery could have been “ligated” in the Emergency Department at PAMC and thus avoided “another
six hours of perfusion problems and would have prevented the significant additional operative tourniquet time of two hours.”
  Dr. Fuller admitted that “in the bush or in the field, you don’t know what tissue pressures are, you don’t actually know the extent of the injury, and “you don’t know if  it’s – if it’s gone deeper than that and you cut a nerve or cut other structures.”


Dr. Fuller opined that a physician/patient relationship had been established between PAMC and the employee when PAMC physician Leinicke took the call from Ms. Lockett, placing Ms. Lockett in the role of “physician extender,”
 and that as a consequence “treatment was available” to the employee equivalent to an emergency medicine facility.

Dr. Fuller testified that he did not mean to imply by any of his report or testimony that a standard of care by a medical provider treating the employee had been breached.

c. Joseph Champagne, B.Engr.

Joseph Champagne, B.Engr., over the objection of the employer,
 testified at hearing,
 and was not deposed.  Engineer Champagne
 also provided a report summarizing his conclusions, co-authored with Alan C. Topinka, P.E., who did not testify.  This report was admitted as Employee’s Exhibit 42.  Engineer Champagne opined, based on analysis of color photographs, certain of which were not in evidence before the Board,
 that the physical evidence taken together with the other documentary evidence he reviewed, that: (1) the injury to the employee’s forearm causing arterial laceration “occurred while the hand, wrist and forearm were rotated clockwise and facing generally up toward the ceiling,” and (2) the injury “occurred as a result of the door between the kitchen and dining area of the Tide’s Inn closing while the right arm was held up and out away from the body.”
  

Engineer Champagne’s report and testimony concluded that the pattern of glass depicted in photographs taken near the time of the laceration event, show a greater quantity of larger pieces of glass on the dining room side of the threshold of the cafeteria building, as compared with the glass fragments shown on the kitchen side of the threshold.  From this, Engineer Champagne concluded that the perforation of the glass occurred as the door was swinging closed or slammed closed with force, rather than due to a forceful blow from the dining room side of the door.
  Engineer Champagne testified that the presence of more blood on the glass fragments remaining in the door frame of the upper window, as well as the blood spatter along the door frame of the upper window, as compared with the evidence of blood on the lower window, suggested that the laceration event occurred as the employee’s arm perforated the upper window.

Engineer Champagne’s report and testimony also concluded that due to a blood spatter patter shown on the upper right edge and top of the door frame, coupled with the location of the arterial laceration, as depicted in the photographs, supported the conclusion that the employee’s arm was not in the position of a punch when the laceration occurred, but instead was in a defensive position.

As to eyewitness testimony, Engineer Champagne testified that he was not supplied a copy or excerpts from the depositions of Todd Johnson, Nels Wilson, Lila Johnson, or Robert Wilson, but was supplied and reviewed excerpts from the deposition of Paul Gunderson.
  Engineer Champagne testified that eyewitnesses “don’t always see what actually happened,” that “you can’t violate the laws of physics,” and that “the physical evidence I would weigh heavier than – than a – than a witness’s testimony.”

On cross-examination regarding the blood spatter patterns, Engineer Champagne admitted that it was possible that the blood spatter pattern on the door frame could have occurred as the employee withdrew his arm from the shattered window.

Engineer Champagne testified that he was informed that individuals had walked back and forth through the doorway after the laceration, and the door had been opened, but that his examination of the photographs revealed very little disturbance of the glass, including existence of large glass fragments, absence of footprints, and blood spatter patterns that appeared undisturbed.
  Engineer Champagne conceded that is was possible that the sweep of the bottom of the door, on opening it to enter the kitchen, could have swept away glass fragments on the kitchen side of the threshold, but he did not have an opportunity to examine the clearance between the floor and the bottom of the door, and saw no evidence in the photographs of disturbance of the glass pattern on the kitchen side of the floor from the sweep of the opening of the door.
  Engineer Champagne testified that he concluded based on this absence of evidence of disturbance of the glass on the floor around the threshold, that the glass pattern was probative as to the momentum and forces involved in the shattering of the glass.

Engineer Champagne testified that he was asked to look at “the most critical injury which was the arterial laceration” and that he was not asked to account for why two windows appear to be broken in the Door Photo.
  Engineer Champagne testified that the shatter pattern on the lower pane of glass in the door could have been caused by a small object such as a fist, hand, or another body part that was in the way of the door as it was closing.

.

d. Eugene Schoenfeld, MD

Eugene Schoenfeld, MD testified as part of the employee’s rebuttal case.  No report or deposition of Dr. Schoenfeld was submitted, although the Board informed the parties that if they wished to depose him, the Board would hold the record open to admit his deposition, and that the witness would be required to be produced at the employee’s expense.
  A psychiatrist,

Dr. Schoenfeld testified that his specialty is addiction medicine, which he has practiced for nearly 40 years, including participation in the formation of an addiction specialty center in San Francisco in the 1960s.

Dr. Schoenfeld testified that, assuming the employee weighed 190 lbs. and had consumed
4 to 5 ounces of Grey Goose vodka, represented by counsel to be an 80-proof liquor, at approximately 7:00 p.m. in the evening, the employee’s blood alcohol level would be approximately 0.03% “immediately afterwards” and would “not be considered legally intoxicated.”
  Dr. Schoenfeld testified that the definition of “intoxicated” that he used was “a blood alcohol level of .08 milligrams percent or higher.”
  Dr. Schoenfeld was then provided with a definition of intoxication as that term is used in AS 23.30.235 of “a condition of being drunk, having faculties impaired by alcohol.”
  Dr. Schoenfeld testified that an individual can be legally intoxicated for the purposes of a DUI at a much lower blood alcohol than “drunk,” i.e., visibly impaired.
  After being provided with the AS 23.30.235 definition, Dr. Schoenfeld opined that the employee was not impaired on the night of the incident.
  

Dr. Schoenfeld testified that there were several depositions of witnesses that he did not receive or review,
 and that in forming an opinion on whether the employee was impaired by alcohol, he focused primarily on the medical providers’ records of those who transported or treated the employee outside Nelson Lagoon.
  Dr. Schoenfeld testified that he reviewed the testimony Robert ‘Danny’ Wilson, Todd Johnson, Lila Johnson, Priscilla Rysewyk, and Michael Nemeth
 but that in forming his opinions he gave lesser weight to the percipient witnesses because they may have a stake in the outcome of the proceeding, and because of the potential for bias given the small community in which the laceration event occurred.
  Dr. Schoenfeld testified that observations of the employee after administration of morphine would not necessarily be indicative of alcohol intoxication because morphine and other opioids “have a synergistic or multiplying effect” when combined with alcohol.
 

Dr. Schoenfeld testified that if the employee had consumed ¾ of a bottle of Grey Goose vodka (again, with an assumed 80-proof alcohol content) over the course of an evening from 7:00 p.m. to 11:00 p.m., that there would have been visible signs of intoxication at 7:00 a.m. the next morning.
  On the contrary, Dr. Schoenfeld testified that no correlation could be made from the observation of absence of signs of intoxication in someone at 7:00 a.m. as to whether the person was intoxicated at 11:25 p.m. the previous evening.

Dr. Schoenfeld testified that in reviewing Dr. Burton’s testimony and report, he evaluated
Dr. Burton’s opinions regarding detection of ketones in the employee’s urine on August 9.

Dr. Schoenfeld testified that a finding of ketones in the urine, including a rise of ketones as was recorded in this case, “is not a reliable way to determine whether someone is intoxicated,”
 and that a number of factors could influence urine ketone levels, including a diet high in either sugars or protein.
  Dr. Schoenfeld testified that “you certain[ly] cannot make a diagnosis of intoxication based on ketone levels.  There are various reasons for ketones to appear in the urine.  There’s diabetes, starvation, vomiting, sometimes infections and there are some rarer causes.
* * *  . . . and a – a diet, you know, which was low in carbohydrates, high in protein, yes, could cause ketones in – to appear in the urine.”
 

In surveying the medical evidence, Dr. Schoenfeld summed up that there was nothing in the objective medical record (meaning those observations by medical providers recorded in the records) that suggested the employee was intoxicated at approximately 11:25 p.m. on August 8, 2006.
  Dr. Schoenfeld was informed that the word “intoxicated” on Employee’s Exhibit J, page 1 was recorded by Layton Lockett, Jr., was not necessarily recorded based on medical observation and training regarding intoxication, and Dr. Schoenfeld opined should be given lesser weight by the Board.
  Dr. Schoenfeld opined that there was no medical evidence contained in Exhibit J to support a finding of intoxication.
  Dr. Schoenfeld opined that intoxication was not the proximate cause of the incident,
 and that an alternate explanation of the mode of injury was that a door was slammed on the employee’s arm, fracturing the window and causing the laceration.
  Dr. Schoenfeld found no support in the medical record for the testimony of VPSO Michael Nemeth that morphine administration was delayed due to a concern that the employee was intoxicated by alcohol.

Dr. Schoenfeld testified that the emotional shock and administration of morphine can cause memory loss, such as was reported in the medical records for the employee.

D. TTD, PPI, Late payment penalties, and Interest
The evidence and argument at hearing focused on the threshold issue of compensability and the employer’s affirmative defenses.  The Board is not informed whether there is a dispute as to the employee’s TTD rate, whether the employee has been rated permanently impaired (although this cannot be seriously disputed), what his PPI rating is, and the applicability of any late payment penalties or interest.

E. Penalty under AS 23.30.070(f)
As recited in the Board’s decision no. 07-0116, the employer’s initial report of injury, dated August 15, 2006, was filed with the Board on September 6, 2006.

F. Rehabilitation benefits
As recited in the Board’s decision no. 07-0116, the Rehabilitation Benefits Administrator has apparently not performed an eligibility determination regarding the employee due to the employer’s controversion of course and scope, and affirmative defenses.

G. Employee’s claim for attorneys fees and costs
The employee’s counsel submitted an affidavit of attorneys fees and costs affying that a total of 387.17 hours of combined time devoted by Mr. Rehbock and paralegals employed by the firm, billed at $310 per hour for attorney time, $135 per hour or $110 per hour for paralegal time, for a total claim of $100,037.65 in attorney and paralegal fees.  This affidavit affied $20,172.89 in total costs incurred in the action.
  This affidavit was for fees and expenses incurred from September 12, 2006 through May 29, 2007.  The employee’s counsel supplemented this May 29, 2007 affidavit with an affidavit submitted by the employee’s counsel’s senior paralegal, who affied that the figure for attorney and paralegal fees had climbed to $114,208.15, and costs had climbed to $24,909.58, as of October 1, 2007.
  Employee’s counsel then submitted a modified statement of attorneys and paralegal fees and costs, by unnotarized affidavit, with certain marginalia and highlighting, with a revised total of $108,044.40 in combined attorneys fees and paralegal fees, and a combined statement of costs of $24,909.58.

The employer did not object to the amount of the attorney and paralegal fees and expenses, “[a]side from opposing the claim on its merits.”


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Denial of employee’s petition for partial reconsideration on bifurcation

8 AAC 45.050(b) and (f) provide, in pertinent part:

(b)(5) A separate claim must be filed for each injury for which benefits are claimed, regardless of whether the employer is the same in each case. If a single incident injures two or more employees, regardless of whether the employers are the same, two or more cases may be consolidated for the purpose of taking evidence. A party may ask for consolidation by filing a petition for consolidation and asking in writing for a prehearing, or a designee may raise the issue at a prehearing. To consolidate cases, at the prehearing the designee must 

(A)  determine the injuries or issues in the cases are similar or closely related; 

(B) determine that hearing both cases together would provide a speedier remedy; and 

(C)  state on the prehearing summary that the cases are consolidated, and state which case number is the master case number. 

(6) After cases have been consolidated under (5) of this subsection, 

(A) a pleading or documentary evidence filed by a party must list the master case number first and then all the other consolidated case numbers; 

(B) a compensation report, controversion notice, or a notice under AS 23.30.205 (f) must list only the case number assigned to the particular injury with the employer filing the report or notice; 

(C) documentary evidence filed for one of the consolidated cases will be filed in the master case file; the evidence is part of the record in each of the consolidated cases; and 

(D) the original of the board's decision and order will be filed in the master case file, and a copy of the decision and order will be filed in each of the consolidated case files. 

(7) After the board hears the consolidated cases and, if appropriate, the division will separate the case files and will notify the parties. If the consolidated case files are separated, a pleading or documentary evidence filed thereafter by a party must list only the case number assigned to the particular injury with the employer filing the pleading or documentary evidence.

* * *

(f) Stipulations. 
(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

8 AAC 45.065 provides, in pertinent part:

 (c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives. The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. Unless modified, the summary governs the issues and the course of the hearing. 

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination. The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request. If a party's request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request. 

As recited in our previous decision and order,
 two different case numbers were assigned to essentially the same report of injury, because two different reports of injury were filed in September 2006.  The employee’s September 22, 2006 Workers’ Compensation Claim listed only one of these case numbers, and described the injury as “lacerated right arm, right arm amputated up to elbow.”  The employee filed an Affidavit of Readiness for Hearing (ARH) on the September 22, 2006 claim on November 2, 2006.
  A pre-conference on this November 2006 ARH was scheduled and held on November 29, 2006, and a pre-hearing conference summary was issued on December 5, 2006 setting the initial hearing in this matter for April 17, 2007.
  

The employee’s claim was amended by an Amended Workers Compensation Claim on a Board form, filed on March 8, 2007.
  A report of occupational injury was prepared and filed at the same time as the Amended Claim which identified an “ischemic injury.”
  This report was assigned the same case number as the original report of injury.
  At the same time, the employee filed a Petition to Consolidate which requested “to consolidate dates of injuries – first injury – 08/08/06 [radial artery laceration] injury and the second injury 08/09/06 [this injury is due to delay arising from remote location of employment] of Brian Benston.”
  This petition was based on and cited
8 AAC  45.050(b)(5)(A) and (B).
  The employer did not oppose the petition to consolidate.

A final prehearing conference was held on April 4, 2007, at which the parties agreed to consolidate case nos. 200602031 and 200614631, and the PHC recited as issues, “See last prehearing conference summary for issues for hearing.”  The PHC recited that the parties had agreed to consolidation of the two, separately numbered cases, and recited that “[t]he case remains set for hearing on April 17, 2007,” with briefing due April 13, 2007.
  No objection, petition or request for modification of either the Dec. 10, 2006 or the Apr. 10, 2007 prehearing conference summaries are of record.

After reconsideration, the Board adheres to its original legal conclusion, based on the present record, that any claimed injury that occurred subsequent to the initial laceration is a sequella of the initial injury. 
  The Board continues to find that, even if there are separate “injuries” characterized as the “laceration” injury and the “ischemic” injury, the two separately-stated injuries are closely related factually, and the employee’s remedy on the separately stated injuries will be speedier by consolidation of hearing on them, since there is commonality of facts and commonality of the employer’s defenses.  8 AAC 45.050(b)(5)(A) and (B).  The pleadings reflect that the employee through counsel stipulated to a consolidated hearing on the separately stated injuries, and the Board finds no cause for disregarding the parties’ stipulation.  8 AAC 45.0050(f).  The Board has not found indication in the record that the parties objected to the prehearing conference summaries, and has found no grounds for modifying the pre-hearing conference summaries’ statement of the issues.  8 AAS 45.065(d).  Accordingly, the Board concludes that the December 5, 2006 prehearing conference summary “governs the issues and the course of the hearing.”  8 AAC 45.065(c).

II. The employee was injured in the course and scope of his employment

AS 23.30.120 provides, in pertinent part:

“In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

 (1) the claim comes within the provisions of this chapter;

* * *

(3) the injury was not proximately caused by the intoxication of the injured employee . . . .;

(4) the injury was not occasioned by the wilful intention of the injured employee to injure or kill self or another.

AS 23.30.395(2) provides:

“Arising out of and in the course of employment” includes employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities; but excludes recreational league activities sponsored by the employer, unless participation is required as a condition of employment, and activities of a personal nature away from employer‑provided facilities.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Alaska Supreme Court instructed in Northern Corp. v. Saari
 that if the accidental injury or death is connected with any of the incidents of one’s employment, then the injury or death would both arise out of and be in the course of such employment.  In Anchorage Roofing v. Gonzales,
 the Alaska Supreme Court held that AS 23.30.120 places a burden on the employer to go forward with evidence on the issue whether the injury arises outside the scope of employment.  Once substantial evidence is introduced, the presumption drops out, and the final burden as to all essential elements is on the claimant.
   If the employer had presented substantial evidence to overcome the presumption that the claim is compensable, we must find the employee has proved the elements of his claim that his injury is compensable by a preponderance of the evidence.
  
Course and scope has come to have a different meaning in cases where an employee is injured at a remote site.  The Alaska Supreme Court discussed its rule of the "remote site doctrine" in a number of cases.  The general concept is that injuries or fatalities which are sustained while engaged in activities incident to employment at remote sites are compensable.  In Anderson v. Employers Liability Assurance Corporation,
 the Court explained the remote site doctrine:

An outgrowth of these rules is the doctrine which has emerged in cases concerning resident workers on overseas construction projects, at isolated locations and at work premises which are relatively remote from the normal amenities of civilization.  In an impressive number of cases compensation has been awarded for injuries occurring while the employee was pursuing recreational activities, even at locations not immediately adjacent to the job site or the living quarters.  Although it is often possible for a resident employee in a civilized community to leave his work and residential premises to pursue an entirely personal whim and thereby remove himself from work‑connected coverage, the worker at a remote area may not so easily leave his job site behind.  The isolation and the remote nature of his working environment is an all encompassing condition of his employment.  The remote site worker is required as a condition of his employment to do all of his eating, sleeping and socializing on the work premises.  Activities normally totally divorced from his work routine then become a part of the working conditions to which he is subjected.  For these reasons many courts have concluded that when an employee is working a remote area far from family and friends and the normal recreational outlets available to the working man, his recreational activities become an incident of his employment.

In the Anderson case the Supreme Court relied on two federal cases.  In O'Keeffe v. Smith, Hinchman & Grylls Associates,
 an office employee under government contract drowned in a boating accident during off hours while helping a friend build a cabin at a beach away from the site of employment.  The U.S. Supreme Court noted:

(T)he Deputy Commissioner was correct in his finding that the conditions of the deceased's employment created a zone where the deceased Ecker had to seek recreation under exacting and unconventional conditions and that therefore the accident and death of the decedent arose out of and in the course of employment.

In Pan American World Airways, Inc. v. O'Hearne,
  the appellate court awarded compensation to an employee killed in an automobile accident which occurred while returning to a defense base from a bar in a nearby town:

Considering the distant place of employment, the sparsity of population and limited area of the island, the Commissioner determined that the group, including the present decedent, were justified in looking for recreation beyond the confines of their habitat.  In the circumstances of his employment‑residence, the Commissioner thought, Smith was only 'doing what he (might) reasonably be expected to do.'  In short, that his brief exit was 'an incident of the service.
  

In M‑K Rivers and Alaska Pacific Assurance Co. v. Robert Schleifman,
  the Alaska Supreme Court awarded compensation to a claimant who was injured in a motorcycle accident while en route to town on the highway, to cash his paycheck.  The Court noted: 

This residency requirement presents a special situation where certain reasonable activities must be deemed incidents of employment even though those same activities, if conducted at a non‑remote site, might not be held to be work‑related.

In Kelly v. Nalbro Packing Co.
 the Alaska Superior Court reversed the Board’s denial of benefits to a fish roe technician employed aboard a fish processing tender who was injured in an assault on a dock, after a dispute that began in the Pioneer Bar in Sitka was carried out to the dock.  The Kelly decision was cited and followed in another Alaska Supreme Court case, Excursion Inlet Packing Co. v. Ugale,
 in which the Board’s denial of benefits under the remote site doctrine was also reversed.  In that case, in an opinion of the Superior Court adopted by the Alaska Supreme Court, it was noted that in the earlier case of Sokolewski v. Best Western Golden Lion Hotel,

the court held that the Board erred in allowing the employer to overcome the presumption [of compensability] by proof that the injury occurred off premises when the special hazard exception applied; proceeding in this manner essentially took the presumption out of the picture in this type of case. * * * If the “remote site” doctrine is applicable, then this case is like Sokolewski, and reliance upon evidence that the injury occurred off premises would be error as a matter of law.  The evidence was uncontested that Mr. Ugale was scared to stay in the bunkhouse, that he wanted to leave, that he couldn’t get a plane until the next day, that he left, and that he died.  Under these circumstances, the fact that he died after quitting his job and the fact that he died of [Excursion Inlet Packing] premises are both simply irrelevant.

The Board has followed the Alaska Supreme Court, adopting the remote site rule in a number of cases.
 

As noted by the employer in its briefing and oral argument, the Alaska State Legislature in 1982 amended the Workers' Compensation statute at AS 23.30.265(2).
  The employer cited and relied upon a law review article for the proposition that the 1982 amendment had the effect of abrogating the remote site doctrine in Alaska, although none of the legislative history for the 1982 amendment was cited for this proposition.
  Mr. Kalamarides in his article surveyed the 1982 amendment to AS 23.30.265(2) and concluded, 

Legislative attempts to narrow the application of Alaska’s remote site doctrine do not appear to have altered the courts’ approach to the issue.  Instead, the doctrine is alive and well in Alaska.   Rather than diminishing the reach of the doctrine, courts have instead applied the remote site analysis within the framework of the statutory amendment, by absorbing this analysis into the inquiry of whether an employee’s activities is an “employer sanctioned activity.

Here, the employee testified he had been working for the employer in Nelson Lagoon on 
August 8, 2006.  He finished work for the day on the project and, while staying at employer-supplied lodging, and while within an area of the lodging to which he was permitted to be for purposes of obtaining food, drink and for other purposes, he became injured.  

The employer argued that the employee’s claim is not compensable under a remote site theory, arguing that the care provided by “physician extenders” in interrupted telephonic contact with an emergency room physician in Anchorage was equivalent to a fully-equipped hospital emergency department, and that simple tools such as a pair of scissors and periodic loosening of the pressure dressing could have prevented the ischemic injury.
  The employer argues further that the village of Nelson Lagoon cannot be a “remote site” as a matter of law because then every workplace injury that occurs in a village would be compensable, with “enormous” implications for a doctrine without a “meaningful boundary.”

However, we conclude that the employer’s argument at this phase of the analysis is misplaced.  The limited choices of the employee as to lodging, eating, and his compelled association with another guest (Nels Wilson) with whom conflict arose were not circumstances of the employee’s choosing.  The site was remote enough that the employer was compelled to ship in the tools, parts, food, clothing and other necessities the employees would need during the project.  The employer supplied the lodging, which included a common area for preparation of meals, toileting and bathing.  After the initial laceration injury, the obstacles and limitations in transport, and limited choice of medical care to respond to a serious injury, were not of the employee’s choosing, and are just such limitations on an employee’s choice as the remote site doctrine contemplates.  Obviously, if a surgeon, emergency department, registered nurse (or land transport to one of those) had been available to the employee on the night of the injury, he would have opted to seek that higher-skilled care rather than wait for air transport in the sparsely equipped health clinic, in a village prone to nighttime fog.  

The employer’s position echoes a similar argument made in the Ugale case, which the court responded in language the Board finds is equally apt as applied to Nelson Lagoon:

Only in Alaska could it be argued that [Excursion Inlet Packing’s] facility was not a remote site.  In most states, Hoonah – twenty-five miles away – would be remote enough.  Outside of Ward’s Cove, which owns [Excursion Inlet Packing], there are a few people who own land there, a dozen of whom might stay through the winter, a mail plane on Wednesdays, a store open on Thursdays, a runway that doubles as Main Street, no hotel, no restaurant, no government, virtually no public facilities.  There certainly is no question that under a line of decisions in this area, this tiny community would be one in which the remote site doctrine applied.

The Board finds that Nelson Lagoon, with a year-round population of approximately 80, which has no road connecting it to another community, a single, gravel airstrip, no restaurant, no bar, no place for purchase of alcohol, a post office open only part of the week, and a health clinic with limited emergency medical service capabilities, is a “remote site” for purposes of analysis under the remote site doctrine.

Even if Nelson Lagoon were not a “remote site” as a matter of fact or law, and assuming the employer’s argument that the employee was injured while off duty from work and while consuming alcohol, the Board finds sufficient evidence for the presumption of compensability to be raised.  There was evidence that the drinking of alcohol was sanctioned by the employer, was not prohibited during “off duty” hours, that socialization with others at Nelson Lagoon (including Nels Wilson) was encouraged to further the work, and Nels Wilson was known by the employer to be an abrasive, unfriendly individual that the employees were attempting to “win over.”  These interactions took place at a facility provided by the employer.  The Board finds these facts sufficient to raise the presumption of compensability because the employee was engaged in an employer sanctioned activity at an employer-provied facility, and therefore the presumption of compensability attacheds.

We apply a three-step analysis to determine whether the employee was acting within the course and scope of his employment at the time of his injury, keeping in mind the parameters of Alaska’s remote site doctrine.  Based on the employee’s testimony that he was injured while at a remote site, while in the cafeteria building to obtain food and drink, and to use the restroom, we find the employee has adduced sufficient evidence to raise the presumption of compensability of his injury and its sequellae.  The burden of production now shifts to the employer to produce substantial evidence demonstrating the employee’s injury did not arise in the course and scope of his employment.

Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) provides an alternative explanation, which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
 If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and the burden of proving all essential elements by a preponderance of the evidence is on the employee.
 The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.”
 

The parties presented considerable evidence attacking the credibility of different witnesses surrounding the laceration event. The credibility of any witness is not assessed at the first or second steps in the compensability analysis.
 

The employer submitted evidence to support its argument that the injury occurred due to intoxication.  The testimony of several witnesses, including Nels Wilson, Todd Johnson, Officer Michael Nemeth, and Senta Lockett, and expert testimony of Drs. Fuller and Burton, viewed in isolation and without weighing credibility, support this argument that the employee was intoxicated, sufficient to rebut the presumption that the employee was acting within the course and scope of employment at the time of injury.

As to the assault argument, it is useful to examine the Alaska Supreme Court case of Temple v. Denali Princess Lodge.
 In Temple, the employee was at work when he was approached and punched in the jaw by the former boyfriend of his live-in girlfriend.  The Court agreed with the Board that the injuries the employee sustained from the assault were not work-related.  While the Court based its ruling on many factors, all of the cases it cited in denying compensability for workplace assaults were personally motivated.  In discussing the non-compensability of certain assaults, the court in Temple cited Professor Larson:

When it is clear that the origin of the assault was purely private and personal, and that the employment contributed nothing to the episode, whether by engendering or exacerbating the quarrel or facilitating the assault, the assault should be held non-compensable.

The most distinguishable factor between Temple and the present case is the interaction between the employee and Nels Wilson occurred at with knowledge of the pre-existing conflict with Nels Wilson, at employer-supplied lodging, at common use facilities.  The evidence was unrebutted that the employee reported negative interactions with Nels Wilson to his supervisor Dan Roberts days before the incident that caused injury occurred.  We find that the interaction between the employee and Nels Wilson was not purely private and personal, but was an incident of, engendered and facilitated by the employment.  Therefore, we conclude as a matter of law that the employer has not adduced substantial evidence that the employee’s injury occurred due to assault unrelated to the workplace.

However, assuming our legal conclusion on this point is incorrect, the employer has adduced evidence by witnesses which, viewed in isolation, support the employer’s position that the laceration injury occurred due to the employee’s intent to harm Nels Wilson, including the testimony of Nels Wilson, Todd Johnson, and Robert Wilson.  Accordingly, we proceed to the third step in the compensability analysis on the employer’s argument of assault, even though we conclude that the employer has not adduced substantial evidence, as a matter of law, to rebut the employee’s proof that the conflict with Nels Wilson occurred as an incident of employment.

At the third stage of the analysis, the presumption of compensability falls away, and the Board weighs all of the evidence to determine whether the employee has proven the compensability of his claim by a preponderance of the evidence.  We find, after weighing all of the conflicting evidence, that the employee has proven his claim by a preponderance of the evidence.  How we weighed the evidence at this third stage as to the intoxication and assault argument is set forth below.

A. The Board finds that intoxication of the employee was not a substantial cause of the employee’s injury

We proceed by describing the credibility of each witness, and the weight we give to that witness’ testimony.

Todd Johnson was a central witness for the employer, yet we find on several important details Mr. Johnson’s testimony was in conflict with that of other witnesses.  We find that
Mr. Johnson’s testimony is not credible and we doubt that Mr. Johnson was physically present to perceive the laceration event and the circumstances immediately preceding it.  Mr. Johnson testified to an episode immediately preceding the laceration event of Lila Johnson, Robert Wilson and Brian Benston arriving at the Tides Inn together in a vehicle, entering the bunkhouse portion of the Tides Inn together, and then Lila Johnson exiting the bunkhouse close on the heels of Nels Wilson.  No other supposed participant (Nels Wilson, Brian Benston, Robert Wilson, and most importantly, Lila Johnson) provided any evidence to corroborate this supposed interaction at the bunkhouse.  Lila Johnson’s testimony was quite clear that she drove up to the Tides Inn, entered the cafeteria building, and found Nels Wilson, Sherman Johnson, and Todd Johnson already inside the cafeteria building.

There was a noticeable discrepancy in timing of this supposed conversation in the cafeteria building regarding shipment of a transmission.  Nels Wilson said the foursome was in the cafeteria building only two minutes before the employee entered.  Lila Johnson said it was ten minutes after she joined the party.  Todd Johnson said it was “less than 20 minutes.”  

Todd Johnson also testified at deposition that he walked through the unoccupied cafeteria building in search of Nels Wilson, making a potentially important observation of an empty bottle of Grey Goose vodka in a trash can (which both Mr. Gunderson and Nels Wilson testified was found with alcohol remaining in it, discovered later in the freezer), then walked to the bunkhouse and knocked on the door of the room he thought to be Nels Wilson’s.  At hearing, Todd Johnson reversed the sequence of his transit through the two buildings, testifying at hearing that he went first to the bunkhouse, and then the cafeteria building.  

Mr. Johnson described a “push of war” occurred before the alleged punching of the door.  Officer Nemeth’s summary of Todd Johnson’s version, reported to have been taken right after the event, did not describe a “push of war.”  No other witness described a push of war, not even Nels Wilson.  Every other witness purported to be in the cafeteria building at the time of the laceration event, including Nels Wilson, described that the laceration event occurred very quickly.  Lila Johnson testified that she was not watching Nels Wilson, and turned her head in response to the breaking of glass.  We find it incredible that Lila Johnson would not have perceived the “push of war” that Todd Johnson describes, even if inebriated, given the level of detail of Ms. Johnson’s recall of other circumstances surrounding the event, especially where she placed herself at the time of the laceration: on the dining room side of the pass-through, leaning against the counter, talking across it to Sherman Johnson.
  The Board finds it incredible that Ms. Johnson, from this position, would not have perceived, and therefore described, the “push of war” that Todd Johnson describes.  Because neither Lila Johnson, Nels Wilson, nor Robert Wilson described it, the Board finds that the “push of war” as described by Todd Johnson did not occur.  

The employee testified that Todd Johnson admitted during a telephone conversation that he was in the bathroom at the time of the laceration event, and did not observe the laceration event directly.  Todd Johnson denied ever going into the bathroom.  In light of the demeanor of the witnesses and the entire record, we find the employee’s testimony to be more credible than Todd Johnson’s on this point. 

The Board finds that Todd Johnson is the “tall guy” that Robert Wilson describes as first arriving with Paul Gunderson, after the laceration had occurred.  On cross-examination, Todd Johnson’s testimony was shown to be in direct conflict with the testimony of other witnesses on several points.  Individually, the inconsistencies and conflicts between Todd Johnson’s testimony and the testimony of other witnesses might seem insignificant, but surveying them with the rest of the record, including Todd Johnson’s demeanor at hearing, we find that Todd Johnson was not in a position to observe the laceration event, and because he testified under oath that he was, we discount Todd Johnson’s testimony heavily as biased.  We find that Todd Johnson was not in a position to observe the circumstances of the laceration and the employee’s sobriety, before and when the laceration occurred.

As to Todd Johnson’s observations of the employee’s sobriety after the laceration had occurred, the Board has already noted its concern of Todd Johnson’s bias.  Mr. Johnson admitted he was good friends with Paul Gunderson, and at the time his testimony was taken, a lawsuit was pending between the employee, Paul Gunderson, and Nels Wilson.  The Board does not doubt Todd Johnson’s testimony that he has been around drunk persons and therefore can identify someone who is drunk.  However, because of the Board’s doubt about the veracity of Todd Johnson’s testimony, we give his testimony no weight regarding whether the employee was intoxicated on the evening of August 8, 2006, before or after the laceration event.

Lila Johnson and Nels Wilson both testify, of course, that Todd Johnson was at the scene of the laceration event, as well as Sherman Johnson, and swear that Priscilla Rysewyk was not present.  Priscilla Rysewyk swears she was not physically present at the scene of the laceration event, that after drinking all afternoon and evening with her friend Lila Johnson, she went home to her husband earlier in the evening.  This testimony about the absence of Priscilla Rysewyk, and the presence of Todd Johnson and Sherman Johnson, is in sharp contrast to the testimony of both Robert Wilson and Brian Benston, that two women were in the cafeteria building, and no other males were in the room besides themselves and Nels Wilson, at the time of the laceration event.

Weighing the conflicting and at time inconsistent
 testimony of the witnesses, including consideration of the possibility that Todd Johnson was unobserved in a bathroom (although he denied it), including assessment of the demeanor of those witnesses we had the opportunity to observe, we find the testimony of Mr. Benston and Robert Wilson to be more credible as to who was physically present at the laceration event, and therefore we discount and give lesser weight to witnesses who testify that Priscilla Rysewyk was not there, and that Sherman Johnson and Todd Johnson were there.  We find, based on the preponderance of the evidence, including our duty to assess the demeanor of those witnesses whom we had the opportunity to observe, that of those witnesses who admitted to being present during the laceration event, only Nels Wilson, Robert Wilson, Lila Johnson and the employee were in a position to observe the employee’s demeanor, level of sobriety, and the circumstances that might have suggested whether Mr. Benston had assaultive intent, at the time the laceration occurred.  Because both Nels Wilson and Lila Johnson testify to the presence of others whom we find were not present, we heavily discount the reliability of their testimony.

Lila Johnson and Priscilla Rysewyk’s testimony of Mr. Johnson’s condition of intoxication might be relied upon by the employee, given that Priscilla Johnson testified that the employee was not drunk, and Lila Johnson describes the employee as only “slightly buzzed,” when the two women encountered the employee on the beach.  There remains the possibility that the employee consumed alcohol in the interim, before entering the cafeteria building at about 11:15 p.m.  From the Board’s perspective, what matters most are the perceptions close in proximity to the laceration event.  Priscilla Rysewyk testified she wasn’t there.  Lila Johnson testified she heard no screaming match before the laceration event, turned her head in response to breaking glass, gave no indication of her perception of Brian Benston’s sobriety at the time of the laceration event, and she left the scene so quickly as to have provided no testimony as to how the employee appeared as to sobriety, after the laceration occurred.  Thus we find the testimony of Lila Johnson and Priscilla Rysewyk is not probative as to the employee’s level of intoxication at the time of the laceration event.

That leaves to be assessed the testimony of those undeniably present at the laceration event 
(the employee, Robert Wilson, and Nels Wilson) and those other than Todd Johnson allegedly present immediately afterwards (Paul Gunderson, Senta Lockett, and Michael Nemeth).

The employee testified he was not intoxicated, had consumed no more than two cocktails containing 1.5 to 2 ounces of vodka each, earlier in the evening, and had consumed no significant amounts of alcohol after he left the cafeteria building for a beachcombing walk along the beach.  The employee admitted at hearing that he could have taken a sip of whiskey from the bottle of the two girls he had a vague recollection of meeting on the beach.  The Board found the employee’s testimony candid, unevasive and credible.  Taking into consideration the employee’s potential for bias and self-serving testimony, we find the employee’s testimony to be the most credible of those witnesses who testified, including Robert Wilson.  

We give Robert Wilson’s testimony of the employee’s level of sobriety lesser weight, since Robert Wilson admitted himself that he was very intoxicated, a point on which all the witnesses agreed, and due to the falling out between himself and Brian Benston, about which Mr. Benston testified and which was unrebutted.  We also discount Robert Wilson’s testimony given the fact that he failed, despite numerous requests from the employer, to give a written statement after the laceration event of what had occurred.  However, we did not find evidence in Robert Wilson’s testimony that the employee was intoxicated at the time of the laceration event.  Even if some portion of his testimony could be so construed, we find the testimony of the employee is entitled to greater weight than Robert Wilson’s.

Although Nels Wilson denied the accuracy of the statement attributed to him taken by
John Haase, which described the slamming of the door by Nels Wilson, and a sugar dispenser thrown through the window of the door after it was slammed closed, the Board finds Mr. Haase’s testimony more credible than Nels Wilson’s regarding whether the statement was provided.

Nels Wilson also denied providing a different version to VPSO Nemeth on the evening of the laceration event, because he denied returning to the cafeteria building after leaving to go get Senta Lockett.  VPSO Nemeth testified that Nels Wilson told him what occurred, on the evening of August 8, and also described Nels Wilson on the evening of August 8 sufficiently to conclude that Nels Wilson had been drinking, but was not intoxicated.  Beyond this conflict over whether Nels Wilson was perceived by VPSO Nemeth, and gave a different version of events to the VPSO, Nels Wilson’s testimony also varies from VPSO Nemeth’s as to the locking of the front door, and on the purpose for Nels Wilson locking the door (VPSO Nemeth said Nels Wilson said he locked the door because he was “closing up” the cafeteria for the night).

The Board finds that Nels Wilson’s version of what occurred at the time of the laceration event on August 8, as testified to during deposition and hearing, varied substantially from what he told VPSO Nemeth on August 8 or 9, and to Mr. Haase on August 26, the Board has come to doubt Nels Wilson’s veracity in this proceeding.  Nels Wilson’s testimony was refuted on many points by different witnesses, including:

· how long Nels Wilson and Todd Johnson have known each other

· whether Nels Wilson first met the employees on August 7

· whether the negative episodes regarding sand and the icebreaking in the kitchen occurred

· whether Nels Wilson was drinking alcohol with the employees and Mr. Gunderson

· the duration of time of visiting with the two women in his room

· whether he gave the two women alcohol

· whether the employee came to his room to offer a steak dinner

· the circumstances of Lila Johnson joining him and proceeding to the cafeteria building

· whether he entered the cafeteria building to check telephone messages

· whether he was alone in the cafeteria building with two women, or instead with Lila Johnson, Sherman Johnson and Todd Johnson

· the purpose for Nels Wilson’s being in the cafeteria building, and for locking the door

· whether the door was locked when the employees tried to enter the cafeteria building, who locked the door, and which door was locked

· whether there was a sugar dispenser thrown and where it was thrown

· the location of witnesses at the time of the laceration

· whether there was a “push of war” with the door, 

· whether Nels Wilson returned to the Tides Inn cafeteria building while VPSO Nemeth was there

· whether he discussed the event at Paul Gunderson’s house with Todd Johnson, after the laceration occurred; and

· the irregularity of his record-keeping of his flight log with regard to the purported transport of Sherman Johnson’s transmission

While none of the conflicting areas of Nels Wilson’s testimony singly might be sufficient to undermine his credibility, taken together with his demeanor both during the video deposition and at the hearing, the Board finds Nels Wilson’s testimony not credible, and gives it little weight on the circumstances of the laceration event, including the issue of the employee’s sobriety.    

As to the testimony of Paul Gunderson:
 Todd Johnson described Paul Gunderson as “groggy” from being roused from sleep; Robert Wilson testified that Paul Gunderson and he drank together at Paul Gunderson’s house (although Paul Gunderson denied that); and Michael Nemeth described Paul Gunderson as drunk.  Mr. Gunderson denied drinking alcohol after loaning his gas grill to the employees, while the employees testified they drank alcohol with him, and Robert Wilson credibly testified this drinking continued on into the evening.  The Board finds the testimony of the employee and Robert Wilson more credible with regard to Mr. Gunderson’s sobriety, and therefore his condition to perceive the employee.  The Board finds that Paul Gunderson was intoxicated by alcohol at the time he observed the employee, after the laceration event.  The Board finds that Paul Gunderson changed his deposition testimony (regarding meeting with Todd Johnson and Nels Wilson at Paul Gunderson’s house during the late evening of August 8 or the early morning of August 9).  This revision of Mr. Gunderson’s testimony had the effect of conforming it with Todd Johnson’s and Nels Wilson’s testimony, which admitted that such a meeting occurred.  Also, at the time of giving testimony in this proceeding, Paul Gunderson was a defendant in a civil action brought by the employee against Nels Wilson and himself.  Thus there was motivation for Mr. Gunderson to testify that the employee was drunk, and that he himself was not.  Finally, Paul Gunderson arrived at the scene after the employee had sustained the injury, and therefore the Board finds that Mr. Gunderson’s observations of the employee, through the filter of his own inebriation at that time, must be discounted.  Based on these findings, the Board gives lesser weight to Paul Gunderson’s testimony of the employee’s level of sobriety after the laceration event.

Senta Lockett testified that she admitted that the entry on the medical record of “intoxicated” was made by Layton Lockett, Jr., and based on hearsay statements of others that she could not identify.  We noted Ms. Lockett’s testimony that her opinion that the employee had consumed alcohol was based on her perception that the employee was “incoherent,” clarified to mean “rambling,” and the fact that an empty liquor bottle was nearby.  We find the testimony of
Ms. Lockett, as to whether the employee was intoxicated at the time she observed him, is ambiguous, and that the behavior of the employee when Ms. Lockett had opportunity to observe the employee, was influenced by the pain and anxiety the employee expressed regarding the arterial laceration.  We find that Ms. Lockett’s testimony is entitled to lesser weight.

Officer Michael Nemeth, as a VPSO with presumably independent and objective evidence of sobriety, is potentially the strongest witness in the employer’s case for intoxication of the employee.  Yet Officer Nemeth’s testimony is weakened by three important points: (1) VPSO Nemeth failed to secure the notes of his interviews of witnesses, taken soon after the event; (2)  VPSO Nemeth never identified Lila Johnson or Sherman Johnson as witnesses to the laceration event, and there is no evidence that VPSO Nemeth ever interviewed them; (3) VPSO Nemeth testified to a delay in administration of morphine due to the level of the employee’s inebriation, which was not verified by any of the medical providers who cared for the employee, and is not supported by any of the medical records.  These points cause the Board to doubt the VPSO’s thoroughness and objectivity.  VPSO Nemeth observed the employee after the laceration event, and admitted that it was not possible to distinguish the effects of the perceived alcohol intoxication from fear, anxiety and pain.  The Board finds that it must give lesser weight to VPSO Nemeth’s testimony on the employee’s sobriety.

The Board finds that the testimony of Rosemary Graffius, RN, who testified that Layton Lockett, Jr. or another unidentified person reported the employee to be intoxicated, was based on hearsay; the Board gives her repetition of that hearsay little weight.  The Board finds the testimony of Nurse Graffius that the employee did not appear intoxicated when she examined the employee at around 7:00 a.m. on August 9, is important when coupled with Dr. Schoenfeld’s opinion that if the employee had consumed ¾ of a bottle of 80 proof vodka, there likely would have been signs of intoxication at 7:00 a.m.  The Board found Nurse Graffius’ testimony about her observations of the employee’s condition when she first examined the employee was spontaneous, candid, and credible.  Therefore, the Board finds that Nurse Graffius’ testimony, coupled with Dr. Shoenfeld’s testimony, rebuts the employer’s position that the employee consumed ¾ of a bottle of vodka on the evening before the laceration event.  

The Board finds a paucity of direct, percipient evidence establishing how much alcohol the employee consumed on the evening of August 8, before the laceration event, and based on that paucity finds credible the employee’s testimony that he consumed at most three to four ounces of alcohol hours before the laceration occurred.

The Board finds that the location and contents of the bottle of Grey Goose vodka from which the employee is reported to have drunk varied so much as to not be probative.  This bottle was variously described by Brian Benston as ¾ full when he left it in the unlocked cafeteria building to go for a walk on the beach; empty when Todd Johnson testified he saw it in a trash can, 2” or ¼ full when Paul Gunderson and Nels Wilson testified they found it in the freezer along with the second unopened bottle of Grey Goose, on different days (Paul Gunderson said it was found August 9 during the cleanup; Nels Wilson said it was found “a few days later” when he was asked to unplug the freezer).  Mr. Benston’s testimony is unrefuted that the alcohol purchased on August 7, picked up by the employees on August 8, was left in the Tides Inn cafeteria available for anyone to consume.  The Board cannot find that Brian Benston was the only person who drank Grey Goose vodka, and the only direct, percipient testimony about how much alcohol
Mr. Benston consumed was that of Mr. Benston himself.

While Dr. Burton testified that in his opinion the employee was intoxicated at the time of the laceration event based on the eyewitness testimony, the medical records (including the records showing ketones in the urine), and the photograph which Dr. Burton interpreted as proof of two separate blows to break the two panes of the door, the Board finds that Dr. Burton’s opinion is not supported by the evidence.  As described above, the Board finds the testimony of the eyewitnesses is not sufficient for the Board to find the employee was intoxicated, and therefore Dr. Burton’s opinion is equally undermined.  Dr. Burton admitted on cross-examination that ketones in the urine could be caused by other than alcohol metabolism, and the employee testified unrefutedly during rebuttal that he had begun a high protein diet that summer.
Dr. Shoenfeld also confirmed that ketones in the urine could be the result of a number of circumstances, including a high protein diet.  

We found no medical evidence confirming Dr. Burton’s opinion that diabetes had been ruled out in the medical evidence.  All of the evidence of record was that the medical personnel assumed the employee was inebriated, based on hearsay statements.  We found no definitive medical evaluation of how the employee could have experienced a laceration, yet experienced amnesia, along with reported signs of sleepiness, extreme thirst, tachycardia, coldness, and sweatiness. 

The Board finds that Dr. Burton’s opinions about the Door Photo, that it is indicative of judgment impaired by alcohol, does not rule out all other possible explanations for fracture of the window, given the testimony of Engineer Champagne that both panes of the window could have been broken by a single slam against the employee’s outstretched right arm and body, and
Robert Wilson’s testimony that the door was slammed with such force that it was “on the verge of breaking” the glass.  The Board finds that Dr. Burton’s testimony about the Door Photo was outside his area of expertise of medical toxicology, argumentative, and therefore the Board doubts the objectivity of Dr. Burton’s opinions in this case.

Dr. Kornmesser, who observed the employee at approximately 5:00 p.m. on
August 9, and who charted the employee as “intoxicated” at that time, admitted that this behavior could have been because of morphine administered to the employee.  The medical records establish that the employee received a total of at least 35 mg. of morphine between 9 minutes after midnight on August 9, and 6:00 p.m. on August 9, when Dr. Kornmesser examined him.
  Other than Dr. Kornmesser, no other medical provider outside Nelson Lagoon charted the employee as appearing intoxicated by alcohol when observed by the provider.  The Board finds that the medical records and observations of medical providers after the employee left Nelson Lagoon are not probative as to whether the employee was intoxicated by alcohol at the time of the laceration event, except to establish that the employee did not likely consume ¾ of a bottle of Grey Goose vodka that the employee had obtained earlier in the day on August 8.

Based on the employee’s testimony of consuming only two vodka cocktails early in the evening, amounting to at most 3 to 4 ounces of alcohol, Dr. Schoenfeld testified the employee’s blood alcohol right after consuming the drinks would have been approximately 0.03 gm percent, and not likely impaired at the time of the laceration event.  The Board finds the testimony of the employee on the amount of alcohol he consumed more credible, and therefore Dr. Schoenfeld’s opinion is more persuasive, than Dr. Burton’s calculation of an estimated 0.3 gm percent based on an assumed consumption of ¾ of a fifth-sized bottle of vodka.

Surveying all of this evidence, the Board finds that the employee’s own testimony on his level of sobriety to be the most credible, and that the employee has established by a preponderance of the evidence that he was not intoxicated due to alcohol at the time of the laceration event.

B. The injury did not occur due to the employee’s intent to injure or kill another
The Board’s analysis of this aspect of compensability picks up from the Board’s finding that the injury is presumed compensable, and the burden shifts to the employer to adduce evidence that the injury occurred due the employee’s intent to harm another.  Viewed in isolation, without weighing credibility, the Board finds that the employer has adduced substantial evidence tending to support the finding that the employee struck the panes of glass in the door with intent to harm Nels Wilson.   There was testimony by Robert Wilson that the employee appeared angry and ‘fired up’ to Robert Wilson, immediately prior to the laceration event.  This testimony was echoed by Lila Johnson, Nels Wilson and Todd Johnson, who gave testimony consistent with the employee “punching” the window while Nels Wilson stood on the other side of the door.  The Board finds, taken in isolation and without weighing credibility, this is substantial evidence that supports a conclusion that the employee acted with intent to harm another when his arm was lacerated.
 

And so, the burden of persuasion shifts to the employee to prove by the preponderance of the evidence that the employee’s injury did not occur due to the employee’s intent to harm another.  The Board again finds the employee’s testimony on this point most credible, and so by a preponderance of the evidence, that the employee has established that the injury did not occur due to any intent to harm another.  The Board also finds that the employer has not ruled out all possible reasons for Brian Benston’s arm penetrating the glass of the door. 

First, assuming that Lila Johnson’s, Nels Wilson’s and Todd Johnson’s testimony were given credence, their description of the event coupled with Robert Wilson’s and the employee’s testimony, support an equally likely theory that the employee threw a sugar dispenser (breaking the lower pane), and struck the upper window pane once, out of anger and frustration, rather than intent to harm Nels Wilson.  This is not the same as punching with the intent to harm oneself or another.

Second, as the Board has explained above, the Board does not find the testimony of Nels Wilson, Lila Johnson and Todd Johnson credible.  The Board also finds that Lila Johnson’s testimony is not probative on the issue of assaultive intent, because she testified she did not see the circumstances of the penetration of the window, and merely surmised that there had been a punch.  The Board finds that Robert Wilson admitted that he was not in a position and was too inebriated to accurately observe the employee’s intent, and used after-the-fact logic to calculate what “must” have occurred.  While the employer places great weight on Robert Wilson’s alleged testimony that the employee said, prior to the August 8 encounter, that Nels Wilson “needs his ass kicked,” we carefully reviewed (and quoted above) Robert Wilson’s testimony on this point.  The Board finds that Robert Wilson’s testimony was a more general statement that does not specifically attribute to the employee the statement that Nels Wilson “needs his ass kicked.”

Third, after giving the conflicting testimony respective weight based on our assessment of credibility of the witnesses, the Board finds by a preponderance of the evidence that Nels Wilson slammed the door on the employee’s arm, and that a single slam fractured both windows.  Engineer Champagne’s testimony that the physical evidence was suggestive of a slammed door was only weakly refuted by Dr. Burton’s testimony (which the Board finds was outside of Dr. Burton’s expertise), and by the employer’s argument as to other reasons why the blood spatter and glass patterns might appear they way they did in the photographs submitted.  Dr. McCall’s August 9 chart note describes this as the mechanism of injury, although quoting the employee under the effects of morphine as saying that his “coworker” slammed the door.  Dan Roberts’ August 11 description of the injury describes a slammed door, and equally importantly, describes no punch. The August 26 memo by John Haase, which the Board finds credibly was shown to and acknowledged by Nels Wilson before it was sent off, mentioned the slamming of the door (as well as being preceded by a locked north entrance).  Robert Wilson testified credibly of a slammed door.  The Board therefore finds that there is substantial evidence to support an alternative theory for how the employee’s arm was lacerated by glass: that Nels Wilson (either with malicious intent, or inadvertently) slammed the door on the employee, who in reaction raised his arm in a defensive posture, without intent to harm Nels Wilson, to be struck by the door being forcefully closed by the much heavier Nels Wilson. 

Because of these two alternative possible reasons for how the employee’s arm came to be lacerated, (i.e., a punch in frustration and anger rather than intent to harm, or a slamming by Nels Wilson) which do not involve intent to harm another, and because of the Board’s finding that the employee’s testimony as to his intent is credible, the Board finds that by a preponderance of the evidence the employee has refuted the employer’s claim that intent to harm another was a substantial factor in the employee’s injury.

III. The employee’s injury is not barred under AS 23.30.235(2) as being proximately caused by intoxication of the employee

Under this affirmative defense, the employer bears the burden of persuasion.  The Board’s analysis on this affirmative defense is subsumed by the Board’s findings in its analysis of whether the employee was injured within the course and scope of employment, which is incorporated by reference.  The Board finds that the employer has not established this defense.

IV. The employee’s injury is not barred under AS 23.30.235(1) as being proximately caused by the employee’s willful intent to injury or kill another person

Under this affirmative defense, the employer bears the burden of persuasion.  The Board’s analysis on this affirmative defense is subsumed by the Board’s findings in its analysis of whether the employee was injured within the course and scope of employment, which is incorporated by reference.  The Board finds that the employer has not established this defense.

V. The employee may be entitled to an eligibility determination for rehabilitation benefits
AS 23.30.041(c) provides:

An employee and an employer may stipulate to the employee's eligibility for reemployment benefits at any time. If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee's employment at the time of injury, the administrator shall notify the employee of the employee's rights under this section within 14 days after the 45th day. If the employee is totally unable to return to the employee's employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation. The administrator may approve the request if the employee's injury may permanently preclude the employee's return to the employee's occupation at the time of the injury. If the employee is totally unable to return to the employee's employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted. If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation. If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers' compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist.

The employee had not returned to work at the time of his deposition on October 13, 2006, 66 days after the employee had sustained the workplace injury.
  At hearing, no evidence was taken as to whether the employee had returned to work after his deposition; the employee testified that he was employed by Marsh Creek.
  The parties did not brief entitlement to rehabilitation benefits.  The current record indicates that the Rehabilitation Benefits Administrator’s designee declined to act further on the employee’s request for an eligibility determination in light of the employer’s dispute of course and scope, and raising of intoxication and assault defenses.
  The Board therefore remands this matter to the RBA for a determination as to whether there are grounds for referral for eligibility evaluation in light of the Board’s determination of compensability and the rejection of the employer’s affirmative defenses.

VI. The employee is awarded TTD and payment for PPI, when rated, and reserves jurisdiction to resolve late payment penalties and interest
Based on the Board’s finding that the employee’s claim is compensable, the Board awards the employee temporary total disability benefits  for any period of disability until he achieved medical stability; and permanent partial impairment benefits, when the employee has been rated permanently impaired.  The Board reserves jurisdiction to resolve any remaining disputes about the exact amount of late payment or other penalties, and interest due.

VII. The employe is entitled to a penalty under AS 23.30.070
AS 23.30.070 provides, in pertinent part:

(a) Within 10 days from the date the employer has knowledge of an injury or death or from the date the employer has knowledge of a disease or infection, alleged by the employee or on behalf of the employee to have arisen out of an  in the course of employment, the employer shall send to the division a report . . . .

* * *

(f) An employer who fails or refuses to sent a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee or the legal representative of the employee or other person entitled to compensation by reason of the employee’s injury or death an additional award equal to 20 percent of the amounts that were unpaid when due.  The award shall be against either the employer or the insurance carrier, or both.

The Board finds that the employer was aware of the employee’s injury on August 9, 2006.  The Board finds that the employer prepared by August 11, 2006 a written statement (the Roberts Report), describing what is alleged to have occurred on August 9, although the statement differs from the Board’s findings after the parties’ discovery and submission of evidence to the Board.  The Board finds that a report of injury was not filed with the Division until September 6, 2006.  Accordingly, the Board finds that there has been a failure to send a timely report to the Division under AS 23.30.070(a), and therefore the 20% penalty under AS 23.30.070(f) is due and is awarded to the employee.  The Board reserves jurisdiction to resolve continuing disputes as to the amount, and as to whether the employer or its insurer, or both of them, should be liable for this civil penalty.

VIII. The  Board awards attorneys fees and costs
AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. . . . 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. 

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the employee’s claim was resisted by the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.   We have found the employee’s claim compensable, and rejected the employer’s affirmative defenses.  Consequently, we can award fees and costs under AS 23.30.145.
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court instructs that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.
 We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, we have examined the record of this case.  The employee filed affidavits of attorney fees and legal costs, itemized as 437.42 hours of total attorney and paralegal time, billed at a total amount (after reduction for unrelated services) of $108,044.40, and $24,909.58 in legal costs.  We note the claimed hourly rate of $310.00 is at the upper range for experienced employees’ counsel in other cases,
 based on expertise and years of experience.   Having considered the nature, length, and complexity of the services performed, the reasoned resistance of the employer, and the benefits resulting to the employee from the services provided, we find the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this complex, fact-intensive claim that ultimately hinged on the credibility of multiple, conflicting percipient witnesses.  We conclude the employee is entitled to $108,044.40 in fees for attorney services and paralegal assistant costs, and other legal costs of $24,909.58, under AS 23.30.145(b). 

ORDER

1. The employee’s petition for partial reconsideration on bifurcation is denied;

2. The employee is found to have been acting within the course and scope of employment at the time of injury, and the employee’s claim is therefore compensable;

3. The employer’s affirmative defenses of intoxication, and action with intent to harm another, are denied and dismissed.

4. The employee is awarded TTD, retroactive to August 8, 2006 until medical stability is achieved, with the Board reserving jurisdiction to resolve any disputes regarding the amount of TTD benefits due;

5. The employee is awarded PPI benefits when rated, retroactive to the date of finding of permanent impairment, with the Board reserving jurisdiction to resolve any disputes regarding the amount of PPI benefits due;

6. The 20% civil penalty under AS 23.30.070(f) is awarded to the employee, and assessed jointly and severally against the employer and its insurer, with the Board reserving jurisdiction to resolve any disputes regarding the exact amount of the civil penalty, or whether either the employer or the insurer should be solely liable for the civil penalty assessed; 

7. The Board reserves jurisdiction to resolve any remaining disputes regarding late payment and other penalties, or interest, including interest that may accrue on any unpaid civil penalty under AS 23.30.070(f) during resolution of any dispute as to whether the employer or insurer should solely be liable for the civil penalty assessed.

8. The Board remands this matter to the Rehabilitation Administrator for an eligibility determination;

9. The Board awards $108,044.40 in attorney fees and paralegal expenses, and $24,909.58 in costs; and

10. The Board reserves jurisdiction to decide any dispute regarding medical benefits due and payable.

Dated at Juneau, Alaska on December 31, 2007.






ALASKA WORKERS' COMPENSATION BOARD






/s/ Robert B. Briggs






Robert B. Briggs, Designated Chair






/s/ Robert C. Weel






Robert C. Weel, Member






/s/ Mark Crutchfield






Mark Crutchfield, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BRIAN L. BENSTON, employee, v. MARSH CREEK SERVICES, LLC., employer; ZURICH AMERICAN INSURANCE CO., and NOVAPRO RISK SOLUTIONS, LP, insurer / defendants; Case No. 200602031; 200614631; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on December 31, 2007.






Susan N. Oldacres






Workers’ Compensation Technician

Appendix I: Drawing of Cafeteria Building, Tides Inn, Nelson Lagoon, AK (by Paul ‘Butch’ Gunderson)
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� Upon the petition of the employee and the agreement of the parties, the two cases were consolidated.  Petition dated March 7, 2007, filed March 8, 2007; Pre-Hearing Conference Summary dated April 10, 2007.


� The July 19, 2007 hearing was necessitated to re-take the live testimony of two witnesses, Paul ‘Butch’ Gunderson and Bruce Eierman.  See Benston v. Marsh Creek, LLC, AWCB Dec. No. 07-0183 (July 24, 2007).


� The employee’s September 22, 2006 claim, and the employee’s amended claim of March 6, 2007, each sought an award of medical benefits.  However, that issue was not framed before us in the Pre-Hearing Conference Summaries.  See Pre-Hearing Conference Summary (dated  Apr. 10, 2007), incorporating Pre-Hearing Conference Summary (dated Dec. 5, 2006).  We therefore do not decide this aspect of the employee’s claim, as amended.


� AWCB Dec. No. 07-0116 (May 8, 2007).


� At times in this decision, we will refer to Robert Wilson and the employee jointly as “the employees.”


� Exhibit 9, AST Faxed Dispatch Card.


� Nels Wilson and Danny Wilson are not related to each other.  There is apparent dispute as to the presence and location of other witnesses to the events leading to the laceration injury.


� Deposition of Brian Benston, at pages 125-126.


� Exhibit 13, Lifeguard Alaska Patient Information and Consent Form.


� Exhibit 14, Lifeguard Alaska Flight Record (page two); Exhibit 15, Lifeguard Alaska Flight Record, Medical Crew’s Notes (page two). 


� Exhibit 20, Providence Alaska Medical Center, chart note (by Marc Kornmesser, MD).


� E.g., Deposition of Marc Kornwasser, MD, at pages 22-34.  Dr. Korwasser testified that a number of factors contributed to this diagnosis, what he described as a “perfect storm” of factors leading to the need to amputate the arm, id.at 27, line 13, concluding that “everything in his care, whether it was well intentioned or not, contributed” to the complications, id. at page 34, lines 16-17.


� Providence Medical Center, Discharge Summary, by M. Kornmesser, MD (dated Oct. 10, 2006)(Providence Alaska Medical Center medical summary, filed by the employer on Feb. 23, 2007).


� E.g., Exhibits 13, 16 (noting patient unable to sign due to injury to right arm).


� Report of Occupational Injury or Illness, dated August 15, 2005.


� Although prompted by the form for explanation of reason for lack of signature of the employee, this part of the form was left blank.  Id.,, Block 17.


� Id. at Block 14.


� ROI dated September 18, 2006.


� Id. at page 2.


� Controversion Notice dated August 18, 2006, filed September 22, 2006.


� Entry of Appearance by Mr. Rehbock, dated September 13, 2006, filed September 25, 2006.


� Workers’ Compensation Claim, dated September 22, 2006, filed September 25, 2006.


� Corrected Entry of Appearance dated September 28, 2006, filed September 29, 2006.


� Answer to Employee’s Workers’ Compensation Claim, dated October 12, 2006, filed October 13, 2006.


� Controversion Notice, dated October 12, 2006, filed October 13, 2006.


� Affidavit of Readiness for Hearing, dated November 1, 2006, filed November 2, 2006.


� Affidavit of Opposition, dated November 13, 2006, filed November 14, 2006.


� Letter, J. Cohen, Workers’ Compensation Officer, to B. Benston et al., dated November 14, 2006.


� Pre-Hearing Conference Summary, served December 5, 2006.


�Id. at 1.


�Id. at 2.


� Letter, R. A. Rehbock to D. Saltzman, Reempl. Ben. Adm’r, Dept. of Labor, dated December 13, 2006, filed December 14, 2006.


� Letter, R.J. Bredesen, to D. Saltzman, Reempl. Ben. Adm’r, Dept. of Labor, dated December 14, 2006, filed December 15, 2006.


� Letter, F. Stoll, Workers’ Comp. Tech., Work. Comp. Div., Dept. of Labor, dated Dec. 21, 2006.


� Amended Workers’ Compensation Claim, dated March 6, 2007, filed March 8, 2007.


� ROI dated March 6, 2007, filed March 8, 2007.


� Request for Conference, dated March 7, 2007, filed March 8, 2007.


� Letter, J. Cohen, Workers’ Comp. Officer, to Novapro Risk Solutions LP et al. (dated March 14, 2007).


� Petition dated March 6, 2007, filed March 8, 2007.


� Petition dated March 7, 2007, filed March 8, 2007.


� AWCB Dec. No. 07-0116, at pages 12-14.


� Petition dated and filed May 23, 2007, with Memorandum in Support of Petition for Reconsideration of the Board’s Interlocutory Decision and Order dated May 8, 2007. 


� Tr. 497-499.  Further references herein to the transcript of the proceedings will be in the following format: Tr. [page no.]:[line no.] – [page no.]:[line no.].


� Gunderson Depo., at page 60:20 – 62:24.  See Exh. 1 to R. Wilson Depo.; Exh. 2 to P. Gunderson Depo.   Page and line references herein to deposition transcripts will follow the same format as for hearing transcript references.


� E.g., Gunderson Depo., at page 21, line 25 to page 22, line 4.


� E.g., Gunderson Depo., at page 10, lines 11-14.


� Id. at page 21, lines 19-24.


� Gunderson Depo., at page 16, lines 5-7 (no plumbing in the bunkhouse) and at page 55, line 23 to page 56, line 5.


� Id. at page 10, lines 5-; page 14, lines 8-14.


� See also 1/15/07 Gunderson Depo., Exhibit 2.


� R. Wilson Depo. at Exh. 1.


� A slightly differently sized but otherwise similarly appearing Employer’s Exhibit G appears to show the same door with fractured window.  


� Nemeth Depo., at page 37, lines 7-9.


� Mr. Nemeth testified that Exhibit 1 to his deposition appeared to have been reproduced in mirror image, “[l]ike if it were done on a 35-millimeter slide and if you showed the slide backwards on the wall.”  Nemeth Depo., page 65, lines 13-23.


� Mr. Nemeth was deposed telephonically.  At the time of his deposition, a Photograph labeled “8”, later marked as Exhibit 8, was not among the photos presented to Mr. Nemeth for authentication, and although attempted to be sent to him by e-mail during the deposition, Mr. Nemeth never received the photograph no. 8 to authenticate it.  Nemeth Depo. at page 13, lines 11-23; at page 69, line 8 to page 70, line 2.


� A duplicate of the Door Photo is Exhibit 5 to the Nemeth Deposition.  Mr. Nemeth testified that he took the photograph.  3/23/07 Nemeth Depo., at page 37, lines 5-9.


� Door Photo, Employee’s Exhibit 9, page 6; see also Gunderson Depo. at 35:23-36:1.


� Tr. 51:24 – 53:14.


� T. Johnson Dep. At 57:21-25; 59:4,7, etc. (using term “pass-through”); L. Johnson Depo. at 20:2, 6; 36:12,16; 36:19, 22; 37:1 (referring to “bar” and “counter”); P. Gunderson Depo. at 64:1-65:11 and Exh. 2 (“counter”); �N. Wilson Depo. at 37:7-18 (referring to “counter . . . where you  serve the food there”).


� Both Brian Benston and Robert Wilson identified Ms. Rysewyk, although not knowing her name, as being present in the cafeteria building with Lila Johnson (also not identified by name) and Nels Wilson when the laceration event occurred.  See separate summaries of the testimony of Brian Benston and Robert Wilson, below.


� 3/29/07 Deposition of Priscilla Rysewyk.  Page and line references in deposition transcripts are abbreviated as [page]:[line].


� Id. at 5:19 (date of birth in 1980).


� Id., at 7:12-21; at 8:6-14.


� Id., at 10:15-19.


� Id., at 9:11 to 10:11.


� Id., at 11:1-6.


� Id., at 11:10-14:


Q. 	Did you have any other alcohol with you by that time? 


A.  	Yes we had a drink.


Q. 	And what was that drink?  


A. 	I think it was R&R and pop, I think.


Q.	Was it – R&R and pop, are you talking about a drink in a glass, or are you talking about a drink in a bottle?


A.	No, it was a drink in a bottle.  It was like a half of a traveler.


The witness later affirmed that “R&R” meant a brand of whiskey.  Id., at 18:2-14.


� Id., at 11:20 to 12:1.


� Id., at 10:20-22.


� 3/29/2007 Deposition of Lila Johnson, at 14:1-3.


� Tr. 470:15 – 473:18 (May 30, 2007).


� Id., at 19:12-22.


� Id., at 12:21-25.


� Id., at 13:1-2.


� Id., at 13:3-9.


� Id., at 6:11 to 7:1.


� Id., at 12:11.


� Id., at 12:13-15.


� Id., at 7:2-11 and  at 13:10-12.


� 3/29/07 Deposition of Lila Johnson.


� Id. at 25:14-25.


� Id., at 9:2-4.


� Id., at 15:21 to 16: 8.


� Id., at 5:3-12. 


� Id., at 10:22-25 (identifying “R&R” as whiskey); at 13: 24 to at 14:18 (stating that that bottle was unopened when they began, and that the two women did not finish the bottle but it was half consumed).


� Id., at 8:25 to 9:3.


� Id. at 8:13-19.


� Id., at 7:4-6; at 12:24-13:3; at 38:10-25, and at 39: 6-17.


� Id., at 10:5-6.


� Id., at 10:7-12.


� Id., at 14:19-23.


� Id., pages 11:13-26.


� Id., at 35:9-23.


� Id., at 13:20-22.


� Id., at 16:20-24.


� Id., at 16:14-16.


� Id., at 32:11-16.


� Id., at 25:4-6.


� Id., at 17:22-25.


� Id., at 12:21-23.


� Id., at 18:20 to 19:8. 


� Id., at 19, line 22 through at 20, line 6.


� L. Johnson Depo., at 36:8-37:5.  


� Id., at 24, lines 11-15.


� Id., at 23, line 11 through at 24, line 10.


� Id., at 23, line 20 - at 24, line 5.


� Id., at 20, line 10 through at 21, line 12.


� Id., at 38, lines 7-9.


� 10/13/06 Deposition of Brian L. Benston.


� Tr. pages 80-150.


� Tr. pages 480-490.


� Tr. 81:5-7; Benston Depo. at 7:7-8.


� Benston Depo. at 7:23-8:1.


� Benston Depo. at 20:19 – 21:12; 


� Benston Depo. at 31:3-14.


� Tr. 86:7-16.


� Tr. 144:12 – 145:25; Tr. 122:15-25; Benston Depo. at 93:22 – 94:4.  The employee’s deposition testimony corrected earlier deposition testimony in which the employee testified that neither he nor Robert ‘Danny’ Wilson had brought alcohol with them “out to the site.”  Benston Depo. 75:9-16.


� Tr. 92:14-18.


� Tr. 86:20-87:2; 122:21-22; Benston Depo. at 96:8-17.


� Tr. 122:15-22.


� Tr. 146:5-7.


� Tr. 93:16 – 94:11 (“it [having alcohol] can work for leverage when you’re out there if you need a vehicle or you need to borrow a shovel or something”).


� Tr. 147:24-148:7. 


� Tr. 147:8-148:7.  The parties submitted an excerpted transcript of the April 17, 2007 proceedings, paginated 1-67.  See Excerpted Transcript (filed May 25, 2007).  Pages 64 and 65 of this excerpt correspond with pages 147-148 of the final transcript.  Compare Excerpted Tr. At 64-65 with Tr. at 147-148.  The hearing officer referred to pages 64 and 64 of the excerpted transcript during the proceeding on  May 30. 2007.  Tr. 489:24 – 490:1.  In context, this reference was to the examination of the employee on Employee’s Exhibit 1, the employer’s Fitness for Work policy.  See Tr. 147-148.


� Tr. 484:5-14.


� Tr. 484:14 – 485:17.


� Tr. 486:5-487:11. 


� Benston Depo. at 54:21-55:20; Tr. 87:10-88:10.


� Benston Depo. 62:22 – 64:8.


� Benston Depo. 55:15-20 and 72:18-73:8; Tr. 88:9-22.


� Benston Depo. at 56:9-25; Tr. 118:7-119:20.


� Benston Depo. at 67:21 to 68:16.  Although Nels Wilson appears blue-eyed, Caucasian and lives in Anchorage during a part of the year, he testified that he was born, raised, and lived many years of his life in small communities on the Aleutian Peninsula, and though identifying himself as “part Norwegian, Swede” considers himself an Alaskan Native.  N. Wilson Depo. at 6:8-20; 7:21-8:22; 147:11-148:12.


� Tr. 89:12-25.


� Tr. 90:12-91:3.


� Benston Depo. at 94:14-16 (alcohol consumed by Robert Wilson, Brian Benston and Paul ‘Butch’ Gunderson “before Nels Wilson had ever showed up.”).


� Tr. 93:3-6; Benston Depo. at 76:24-77:20.


� Tr. 93:6.


� Benston Depo. at  90:2-5.


� Tr. 94:19-95:3; Benston Depo. at 88:7-16; 


� Benston Depo. 78:7-17.


� Benston Depo. 79:14-18(returned to work after picking alcohol up at airstrip); Tr. 93:12-13 (no drinking of alcohol during work hours).


� Tr. 99:5 – 100:9.


� Tr. 100:14-101:8.


� Benston Depo. at 98:2-8.


� Id. at 98:2-100:4; Tr. 140:2-15.


� Tr. 101:20-24; Benston Depo. at 92:6-16.


� Benston Depo., passim.


� Benston Depo., passim.


� Tr. 127:10-18; 141:7-12.


� Benston Depo. at  99:10-100:1; 103:4-22; 116:7-16; Tr. 112:6-7 (“We didn’t have any cocktails in the cafeteria after I got back from the beach.”); Tr. 132:25-133:3.


� Tr. 130:8-14.  See also Tr. 139:8-13.


� Tr. 140:2-15.


� Benston Depo. 109:7-10.


� Benston Depo. at 100:19-21; 


� Benston Depo. 101:7-9.


� Id. at 101:16 – 102:5.


�Benston Depo. 100:8-13; Tr. 112:3-15.


� Id. at 102:5-21.


� Benston Depo. at 104:2-7.


� Tr. 129:16-23.


� Tr. 113:7-17.


� Benston Depo., passim; Tr. 81-150; Tr. 480-490.


� Tr. 133:4-10.


� Tr. 113:20, 114; Benston Depo. 105:13-18 (describing locked “outside” door).


� Benston Depo. at 105:20-106:106:3 (“two girls” visible).


� Tr. 113:20-114:9 (“people” and “somebody” visible inside the cafeteria building from the north entrance).


� Benston Depo. 105:20-106:20; Tr. 113:20-24.


� Tr. 115:8-11.


� Benston Depo. at 104:16-24.


� Benston Depo. at 102:22 – 103:3; at 104:16-24; Tr. 111:4-8 (“very intoxicated”); Tr. 142:16-21 (“on the verge of me dang near having to hold him up”). 


� Tr. 115:21-23; Benston Depo.  111:8-13.


� Benston Depo. at 111:8-17.


� Tr. 115:24-116:7; Benston Depo. at 107:12 (“Nels [Wilson] confronted us”) and 108:22-24 (girls previously seen in Nels Wilson’s room).


� Benston Depo. 108:22-109:6.


�Tr. 116:8-9.  The employee testified that Todd Johnson told him during a telephone conversation that during the episode, Todd Johnson was in the bathroom.   Tr. 116:19-117:7.


� Benston Depo. at 107:24-108:4.


� Tr. 109:14-25; 111:9-11.  There was confusion in this testimony as to which “Mr. Wilson” was being asked about, and the employee clarified that he first was testifying about Nels Wilson, then Robert ‘Danny’ Wilson (whom he described as intoxicated).  Tr. 110:1-111:8.


� Tr. 111:9-11; 118:7-12.


� Tr. 147:4-7.


� Tr. 118:7-12; Benston Depo. at 109:17-112:9.


� Tr. 119:14-17; Benston Depo. at 113:1-13.


� Tr. 120:23-25; Benston Depo. 113:8-24.


� Benston Depo., passim; Tr. 80-150; Tr. 480-490.  See Tr. 119:5-120:11.


� Tr. 120:3-7; Benston Depo. at 115:3-4.


� Benston Depo., 114:22-115:11; 128:20-129:8.


� Tr. 120:8-11.


� Tr. 123:25-125:8.


� Tr. 132:13-133:3.


� Tr. 142:4-6.


� Benston Depo. at 120:22-121:7.


� Tr. 120:25-121:4; Benston Depo. 112:25-114:3 (“And he pointed and he said, you are going to need to get that fixed.  And he walked out.”).


� Tr. 121:7-12; Benston Depo. at 116:22-117:6.


� Benston Depo. at 117:13-14 (“There was another guy that came in with Butch that helped pinch my arm off until the medic got there.”); Tr. 121:19-23 (“I know Todd Johnson had helped me”).


� Benston Depo. at 123:3-14; 


� Id. at 124:1-21.


� Id. at 140:1- 142:1.


� Tr. 116:19-117:7.


� Benston Depo. at 140:1-141:1.


� Id. at 142:17-143:22.


� 2/23/07 Deposition of Nels Wilson.


� Tr. 377-480.


� N. Wilson Depo. at 9:7-10 (born 1949).


� N. Wilson Depo. at 154:9-155:8.


� Tr. 377:13-20; N. Wilson Depo. at 7:9-13.


� Tr. 378:12-16; N. Wilson Depo. at 9:15-10:13.


� Tr. 467:10-13.


� N. Wilson Depo. at 7:21-8:5.


� Id. at 6:16-23.


� Id. at 8:12-20.


� Id. at 12:12-23; 29:1-23.


� Id. at 11:18-12:11.


� Id. at 14:11-22.


� Tr. 378:24-379:18; N. Wilson Depo. at 15:6-16:20.


� N. Wilson Depo. at 16:21-17:9.


� Tr. 379:21-381:1; N. Wilson Depo. at 18:1-19:18.


� Tr. 381:2-5; N. Wilson Depo. at 19:19-21.


� Tr. 382:19-22; N. Wilson Depo. at 23:4-21; 104:21-105:2.


� Tr. 381:6-382:14;  N.  Wilson Depo. at 23:22-25:12; 102:11-107:11.


� Tr. 383:1-5; N. Wilson Depo. at 25:13-15; 114:19-115:10.


� Tr. 383:6-384:8; N. Wilson Depo. at 26:2-28:18; 107:12-111:17.


� Tr. 384:2-385:10 (“go check the answering machine”); N. Wilson Depo. 28:12-30:24 (“got to check my flight schedule”); 111:15-114:22; 115:21-116:4.


� Tr. 385:18-386:5; 449:7-450:13; N. Wilson Depo. at 32:21-23; 34:23-35:1.


� Tr. 386:7-18; 454:20-456:17; 457:13-458:15; 459:11-15 (denying seeing bottle of Grey Goose vodka); N. Wilson Depo. at 31:7-14; 141:1-5; 141:21-142:20.


� Tr. 385:7-17; 386:24-387:14; N. Wilson Depo. at 32:3-33:6.


� Tr. 385:7-17; 387:3-6; N. Wilson Depo. at 35:6-21; 75:22-76:3.


� Tr. 387:19-392:15; 418:23-421:16; N. Wilson Depo. at 33:16-45:11; 143:3-147:4.


� Tr. 435:10-12.


� Tr. 391:7-8; 421:9-16; N. Wilson Depo. at 38:15-18; 42:7-17 (describing shutting door, then employee punching).


� Tr. 393:3-394:21; N. Wilson Depo. at 47:22-49:10; 118:6-8.


� Tr. 395:10-14; N. Wilson Depo. at 50:13-18; 119:14-125:16.


� Tr. 395:22-396:5; 436:13-437:12; N. Wilson Depo. at 51:10-17; 125:21-128:4.


� Tr. 435:19-436:3; 437:13-438:14; 440:10-16; 444:15-445:18.


� Tr. 459:16-460:5; N. Wilson Depo. at 20:10-21:21; 135:15-136:18; 140:18-143:2.


� The words “Tides Inn” are crossed out on the copied exhibit.  The original was not produced at the hearing.


� Employer’s Exhibit D.


� Tr. 421:17-423:14; 453:20-21; N. Wilson Depo. at 71:15-73:6; 73:25-75:13.


� Tr. 382:3-5; N. Wilson Depo. at 24:20-25:1; 100:6-9; 101:10-12; 135:6-14.


� N. Wilson Depo. at 61:21-65:18.


� Affidavit of Service attached to Notice of Intent to Rely (dated Mar. 28, 2007, filed Mar. 28, 2007)(Bates-stamped nos. 300016-300090). 


� Employee’s Exhibit 44, page 11.


� Cf. Employee’s Exh. 44 with complete flight log attached to [Employer’s] Affidavit of Service (filed Mar. 28, 2007).


� Tr. 409:8-16.


� Mr. Wilson testified that entries are identified by aircraft using the aircraft’s number.  Thus on the entry for August 8, 2006, there is a notation of activity with aircraft “Cessna 206 N99922.”  Below that entry, there is an entry for August 9, 2006 for “N 75551 207,” denoting use of a different aircraft.


� Employee’s Exhibit 44, page 3 (entry on bottom half of right side).


� Tr. 403:4-404:1.


� Id. at page 4 (entry on left side).


� Id. at pages 2-4.


� 2/12/07 Deposition of Robert Daniel Wilson.


� See, e.g., Employee’s Exhs. 33-35 (employee’s amended complaint and co-defendants’ answers).  Although Employee’s Exh. 34 is Nels Wilson’s answer in propria persona in that action, filed Jan. 2, 2007, by the time of Robert Wilson’s deposition on February 12, 2007,  attorney Tim Dooley represented both Nels Wilson and Paul Gunderson.  R. Wilson Depo. at ii and 105:9-10 (resiting appearance of Mr. Dooley as counsel for both co-defendants).


� R. Wilson Depo. at 6:4 (born in 1964).


� Id. at 7:22-11:6.


� Id. at 13:8-12.


� Id. at 50:18.


� Id. at 13:19-14:7.


� Id. at 16:12-17:6.


� Id. at 26:19-25.


� Id. at 19:6-24; 20:12-21:11.


� Id. at 20:21-21:4.


� Id. at 31:3-35:2.


� Id. at 35:1-36:13.


� Id. at 36:13-17.


� Id. at 41:20-42:7.


� Id. at 43:4-24.


� Id. at 37:5-38:12.


� Id. at 38:17-18.


� Id. at 45:20-47:4.


� Id. at 47:19-48:5.


� Id. at 52:4-21.


� Id. at 54:5-10.


� Id. at 55:2-10.


� Id. at 50:22-51:1; 51:19-52:3; 93:13-94:2.


� Id. at 54:2-58:11.


� Id. at 57:17-59:24; 63:12-64:2.


� Id. at59:20-60:4.


� Id. at 60:4-5.  The dining room of the cafeteria building has an L-shaped configuration that permits one to occupy the short part of the “L’ and thus be unobserved if viewed from the end of the long run of the “L.”  The north entrance to the cafeteria building consisted of a sequence of two windowed doors leading into the dining area that are positioned on the tip of the long arm of the “L.”  See Appendix I; cf. Exh. 11 to the M. Nemeth Depo. (showing two doors, each with a window).  A poorer quality of this photograph is Employee’s Exhibit 9, page 12.


� R. Wilson Depo. at 60:12-19.


� Id. at 60:23-61:16.


� Id. at 65:1-3.


� Id. at 61:17-62:2.


� Id. at 62:10-23; 63:2-7; 64:24-65:1.


� Id. at 112:4-17.


� Id. at 92:24-94:2.


� Id. at 113:6-22.


� Id. at 65:4-66:12; 97:9-98:8.


� Id. at 98:10-12.


� The transcript places the word “detail” at this point in the testimony, but in the video deposition, the witness says “too.”  This testimony occurs at 1:36:10 of Disc 1, of the Robert Wilson videotape deposition, also marked as 10:45:12 on Feb. 12, 2007.


�Id. at 67:1-68:1. 


� Id. at 75:15-76:4.


� Id. at 81:6-82:12.


� Id. at 118:21-119:8.


� Id. at 68:10-14.


� Id. at 68:24-69:13.


� Id. at 69:21-70:1; 92:9-23.


� Id. at 70:2-4.


� Id. at 70:7-15.


� Id. at 72:2-13.


� Id. at 73:2-14.


� Id. at 74:2-9.


� Id. at 74:17-19.


� Id. at 85:24-86:24; 88:15-89:5.


� Id. at 76:22-77:12.


� 4/5/07 Deposition of Todd Johnson.


� T. Johnson Depo. at 4:9-11.


� N. Wilson Depo. at 29:24-30:5.


� T. Johnson Depo. at 4:17-25.


� Id. at 9:25 – 10:5.


� Id. at 11:22 – 12:6.


� Id. at 10:17-11:2.


� Id. at 11:7 – 21.


� Id. at 13:7 – 24.


� Id. at 13:25-14:2.


� Id. at 15:4-8 (describing Priscilla Rysewyk as daughter of Mona Rysewyk “who I lived with in 1979”); see id. at 12:1-4 (describing relationship with ‘Butch’ Gunderson’s sister Mona in 1979).


� Id. at 15:20 – 17:3.


�Id. at 16:15-21. 


� Paul Gunderson identified his sister as Ramona Rysewyk.  Gunderson Depo. at 93:2-5.


� Id. 12:1-4 and 15:4-8. (describing relationship with ‘Butch’ Gunderson’s sister Mona in 1979).


� Id. at 32:1-23.


� Id. at 33:1-4.


� Id. at 5:1-7.


� Id. at 4:12-16; 5:10-23.


� Id. at 8:11-21.


� Id. at 7:6-16.


� Id. at 17:18-18:4.


� Id. at 35:22 – 36:11.


� Tr. 153:10-18; T. Johnson Depo. at 28:4-16.


�T.  Johnson Depo. at 8:14-21 (describing location of drydocked boat “down by the dock”).


� Id. at 38:13-17.


� Id. at 37:16-23. 


� Id. at 36:25 – 37:7.


� Id. at 34:25 – 35:4.


� At hearing, Mr. Johnson testified that “I don’t think he ever travels without beer.”  Tr. 185:25-186:4.


� Id. at 34:4-21.


� Id. at 41:11-18.


� Id. at 45:7 – 46:15.


� Id. at 45:15-46:2; 96:19-97:20 (explaining that “can” meant a trash can, and that it was still in place when cleanup occurred on August 9).


� Id. at 46:3-11.


� Tr. 153:19 – 154:12.


� T. Johnson Depo., at 44:12- 45:1 (“I know they didn’t walk up.  I know they arrived in a vehicle.”); 46:14-15; 47:13.


� Id. at 15-17.


� Tr. 188:24-189:7.


� T. Johnson Depo. 98:16 – 100:6.


� Id. at 49:20-52:9; Tr. 155:4-156:2.


� T. Johnson Depo. at 53:1 – 16; 54:14-55:24; Tr. 156:7-23.


� T. Johnson Depo. at 56:6-21; Tr. 156:25-157:4.


� T. Johnson Depo., at 56:6-15.  Cf. Appendix I (showing two doors on path of travel from north entrance of cafeteria into kitchen and dining areas of the cafeteria building).  Both of these doors appear to have had windows.  The clearest depiction appears to be Exhibit 11 to the Nemeth Depo.  See also Employee’s Exhibit 9, at page 12.


� T. Johnson Depo., at 58:4-13; Tr. 190:7-11.


� T. Johnson Depo. 56:22-58:3; 69:11-70:11; Tr. 157:12-24.


� T. Johnson Depo. 59:13-60:16; Tr. 158:12-16.


� T. Johnson Depo. 60:16-18 (“So I just stop and I didn’t go any further.  I didn’t unlock the door.  I didn’t let him in, but I can still see him standing there.”); Tr. 158:15-16.


� T. Johnson Depo., 66:12 – 67:6.


� T. Johnson Depo. 61:12-62:13; Tr. 158:17-159:6.


� T. Johnson Depo. 67:7-15; Tr. 159:9-10.


� T. Johnson Depo. 65:19-23.


� T. Johnson Depo. 67:24-68:17; Tr. 159:15 – 160:11.


� T. Johnson Depo. 69:5; Tr. 160:8-11.


� T. Johnson Depo. 70:14-19; Tr. 160:22-161:2.


� T. Johnson Depo. 71:20-73:25; Tr. 161:2-24.


� Tr. 199:13-21.


� T. Johnson Depo. 162:3-10; Tr. 74:25-75:14.


� T. Johnson Depo. 76:23-24 (describing blood on employee’s hand between punches); Tr. 163:2-5.


� T. Johnson Depo. 76:24-9; Tr. 163:7-22.


� T. Johnson Depo. 77:11-14; Tr. 163:23-164:8. 


� T. Johnson Depo. 77:16-21; Tr. 164:15-24.


� T. Johnson Depo. 77: 20-21; Tr. 164:24-165:1.


� T. Johnson Depo. 77:25-78:1; Tr. 165:1-2.


� T. Johnson Depo. 38:4-8.


� Tr. 165:19 (“Leila’s [sic] gone”).


� T. Johnson Depo. 78:9 (“Somewhere in there Sherm takes off.  He’s gone.”).


� Mr. Johnson testified that Nels Wilson often used Theo Chestley’s truck when Nels Wilson was in Nelson Lagoon, and that he (Todd Johnson) also used this same pickup during the work on Mr. Chestley’s house.�T. Johnson Depo. 41:22-42:6; Tr. 165:4-11.


� T. Johnson Depo.  Tr. 165:1-16.


� T. Johnson Depo., 78:3-8; Tr. 165:4-17.


� T. Johnson Depo. 78:14-79:21; Tr. 19:167:3.


� T. Johnson Depo. 79:9-11; Tr. 181:16-21.


� T. Johnson Depo. 79:23-25; Tr. 167:2-20.


� T. Johnson Depo. 80:6-81:10; Tr. 167:21-169:11.


� T. Johnson Depo. 79:22-82:11; Tr. 167:4-170:14.


� T. Johnson Depo. 82:11 – 83:5.


� Tr. 180:5-181:12.


� T. Johnson Depo. 84:10-13.


� Id. at 85:8-23.


� Id. at  86:5-88:9; 90:9-91:3.


� Id. at 87:19-88:9; 91:4-9.


� Id. at 92:4-93:9.


� Id. at 93:10-94:8.


� Id. at 94:14-96:10.


� Id. at 96:19-97:20.


� Id. at 19:21-22:7.


� Tr. 192:19-21.


� Tr. 159:11-13.


� Tr. 175:11-18; 176:18-22.


� Layton Lockett, Jr., sometimes referred to as “L.J.” and by Nurse Graffius as “E.J.”, was described as a 23 year old spending the summer in Nelson Lagoon while off from college.


� 1/15/07 Deposition of Paul E. ‘Butch’ Gunderson.


� Tr. 352-377; Tr. 628-687.


� See Tr. 332:2-3 (reciting back on record at 10:54 a.m.).


� Tr. 634:4-17.


� Tr. 631:15-632:8.


� Tr. 633:9-20.


� Tr. 629:5-21.


� Tr. 637:7-638:19.


� Gunderson Depo. at 6:20 to 7:13.


� Gunderson Depo. at 11:11-13:12.


� Gunderson Depo. at 23:10-24:3.


� Id. at 24:4-26:18.


� Id. at 26:1-2.


� Id. at 26:19-27:15.


� Id. at 27:21-22.


� Id. at 27:23-28:10.


� Id. at 30:8 – 30.


� Id. at 31:4-5.


� Id. at 32:3-9.


� Id. at 42:5-12.


� Tr. 643:11 – 644:14.


� Gunderson Depo. at 37:11-18.


� Id. at 33-37.


� Id. at 38:3-11.


� Id. at 38:7-39:2.


� Tr. 648:19-6649:20.


� Tr. 652:5-8.


� Id. at 39:15-21.


� Id. at 130 (Witness correction dated 2/22/07)(amending testimony at page 39, lines 15 and 21).


� Id. at 42:13-43:18.


� Id. at 130 (correction page)(amending page 43, lines 2-8).


� Tr. 644:19-24.


� 4/4/2007 Deposition of Senta Lockett.


�Id. at 5. The Board takes administrative notice that Eastern Aleutian Tribes, Inc. is the “a tribally operated non-profit health corporation that provides the sole source of comprehensive primary services in the Aleutians East Borough (AEB).”  See http://www.easternaleutiantribes.com/ (printout filed December 4, 2007).  One of the communities served by Eastern Aleutian Tribes, Inc. is the Nelson Lagoon Health Clinic.  See id.


� Lockett Depo., at 14:11-22.


� Id. at 10:19 to 11:13; 14:18-22.


� Id. at 16:6-18; 38:1-2.


� Id. at 15:4-20.


� Id. at 16:4-5.


� Id. at 16:1-3; 19:21 to 20:10; 54; 53:11 to 54:5.


� Id. at 17:5-12.


� Id. at 18-3.


� Id. at 68:8-13.


� Id. at 18:4 to 19:14.


� Id. at 24:11 to 26:5; 32:13.


� Employer’s Exhibit J, page 1 (charting IV).


� Id. at 39:9-19.


� Id. at 41:1-8.


� Id. at 41:11 to 42:1.


� Id. at 44:1-12; 46:5-17; 77:9-15; 79:13 to 80:4; 82:20-81:7.


� Id. at 44:1-12; 79:17-80:4


� Id., passim.


� Id. at 46:25-47:5.


� Id. at 35:24 – 36:6; 59:4-7.


� Employer’s Exhibit J, page 1 (also Exh. 1 to the Lockett Depo.).


� Id. at 42:2-19; 44:13-25.


� Id. at 59:19 to 60:4.


� Id. at 45:1-9.  Ms. Lockett was uncertain as to the time of arrival of Nurse Graffius.  As recited infra at notes�515-16 and accompanying text, Nurse Graffius testified at hearing that she arrived at Nelson Lagoon aboard a�Pen-Air flight at approximately 7:10 a.m. on August 9.


� Id. at 69:5 to 71:6.


� Id. at 91:5 to 92:11.


� Id. at 91:24 to 92:6; 93:9 to 94:24.


� Id. at 20:14 to 21:2.


� Id. 21:17 to 22:1 (“Q.  Is that something you wrote in?  A. Yes, that’s my handwriting.”).


� Id., 61:19-21 (“Q. And you didn’t record the word intoxicated? A. No.”).


� Id., 74:13-21.


� Id. at 28:16 to 29:18 (explaining handwriting on Exhibit 2 of pulse “10 minutes later 134 tacky & threaded”).


� Id. at 84:9-17.


� Id. at 71:23 to 72:18.


� Id. at 76:1-5.


� Id. at 50: 14-25; 64:8-65:2 (describing portion of Exhibit 2 completed by Layton Lockett).


� Id. at 75:20-21.


� Id. at 22:24 to 23:5 (“I don’t know that it was him [Benston] that told me what had happened.  There were a lot of people speaking around him.”).


� Id. at 76:6-7.


� Id. at 48:6-13.


� Id. at 48:23 to 49:3.


� Id. at 48:20-22.


� Id. at 49:4-8.


� Id. at 11:22 to 14:10.


� Id. at 8:4 to 9:6; at 52:5-8. There was no evidence of what that manual might contain with regard to release of pressure dressings to assure perfusion of a limb while awaiting repair of a severed artery in an extremity.  Ms. Lockett testified that the manual was changed between the time of the laceration event and her deposition.  Id. at 52:9-15.


� E.g., id. at 41:1-19 (describing initial telephone conversation with Dr. Leinicke).


� Id. at 14:2-7.  Todd Johnson also described having a laceration of the skin of his wrist repaired with 4 sutures at the Nelson Lagoon Clinic.  T. Johnson Depo., at pages 27-28.


� 3/23/07 Deposition of Michael Nemeth.


� Id. at 7:9-16.


� Id. at 7:24 to 8:2.


� Id. at 7:22-23.


� Id. at 15:21-16:7.


� Id. at 9:23-10:11 (identifying Exhibit 12 to Nemeth Depo., AST Faxed Dispatch Card, describing “10-7” as shorthand for time in service on a call).


� Id. at  14:6-15:20.


� Id. at 16:21-22.


� Id. at 16:23 to 17:7.


� Id. at 17:12-14.


� Id. at 18:21 to 19:1.


� Id. at 19:4-20:18. 


� Id. at 20:17-18.


� Id. at 28:2-18.


� Id., passim; see id. at 18:10-20:18 (identifying “Mr. Johnson” as Todd Johnson).


� Id. at 21:9-10.


� Id. at 21:15-19.


� Id. at 26:2-23.


� Id. at 62:14-63:3.


� Id. at 22:15-20.


� Id. at 53:15-54:9.


� Id. at 23:11-20; see also id. at 43:9-17.


� Id.  at 30:21 – 31:1.


� Id. at 30:6-20.


� Id. at 57:18-58:7.


� Id. at 48, lines 5-20.


� Id. at 29:11-19.


� Id. at 18:5-8; 25:10-22 (that Nemeth was with employee for entirety of 9-hour period, was away from the employee for only 40 minutes).


� Id.  at at 27:6-17.


� Id. at 24:15 to 26:1; 54:19-55:7.


� Id. at 29:22 – 20:5; 46:4 -11.


� Id. at 56:15 to 57:10.


� A previous order entered in this proceeding mis-spelled Nurse Graffius’ last name.


� Tr. 55:5, 16; 57:5-10.


� Tr. 56:21 to 57:7; 76:20 to 77:6.


� Tr. 68:4-6.


� Tr. 67:18-20.


� Tr. 67:21-68:3.


� Tr. 68:10-15.


� Tr. 66:13-67:6.


� Tr. 58:9-16.


� Tr. 60:1-5.


� Tr. 57:20-22; 60:8-61:5; 79:5-23.


� Tr. 60:3-4.


� See Testimony of R. Wilson, supra, at note 301. 


� Tr. 61:13-62:7; 63:4-10; 69:22-70:6.


� Tr. 77:7 – 78:6.


� Tr. 70:10-11.


� Tr. 64:24 – 65:2.


� Tr. 70:16-24; 71:3-6; 72:23-1.


� Tr. 64:23-66:2.


� Tr. 65:23-66:2.


� Tr. 73:20 – 74:7.


� Tr. 57:23 – 58:16 (“they weren’t procedures that either of us had ever been trained to do such as tying off an artery or anything aren’t – aren’t procedures that I have been taught or that they have been taught.”).


� Tr. 65:4-14.


� John Stumpff, RN, was reported to have died in a crash of a LifeGuard helicopter flight near Whittier, Alaska on or about December 3, 2007.  See, e.g., http://www.upi.com/NewsTrack/Top_News/2007/12/09/missing_alaskan_�med_copter_wreckage_found/4438/ (printout filed Dec. 10, 2007).


� 4/5/06 Deposition of John Stumpff, RN, at 5:206.


� Id. at 45:9-11.


� Id. at 5:2-6, 38:14-39:10,  and Exhibit 3, page 1 (noting departure and arrival times).


� Id. at 10:15-20; 42:8-18.


� See id. at 42:8-18 (“they couldn’t get the patient out at Nelson Lagoon.  * * * I think we could land at Cold Bay, but the patient was unable to get there.”).


� Id. at 15:5-11.


� Id. at 16:21 to 17:6.


� Id. at 31:10-18; 32:1-8; 33:11-14.


� Id. at 33:23 to 34:6 (reading handwritten notation from Exhibit 3, page 1)(abbreviations explained or spelled out in brackets).


� Id. at 35:9-10 (“A: Well, he struck a window.  I mean, he struck a window with his fist, so I’m sure that was intentional.  It wasn’t like it was an accident or – I mean, that’s the information I had.”); id. at 35:24-36:1 (“Q: Okay.  So basically the mechanism of injury you can’t recall exactly who you got which piece of information from?  A: That’s correct.”).


� Id. at 43:23 to 44:18.


� See supra at note 301 (testimony of Robert ‘Danny’ Wilson).


� Id. at 13:16 to 14:2; 29:23 to 30:9.


� Id. at 38:13-15 and 39:1-3.


� 3/27/07 Deposition of Tanya Leinicke, MD, at pages 3:24-4:6.


� Id. at  4:14-23, 7:9-22.


� Id. at 17:24-18:1.


� At times, attorneys or witnesses in the proceeding referred to this service as “LifeFlight.”


� See Exhibits 1-3 to the 4/5/07 Deposition of John Stumpff, RN, EMT.


� Id. at 4:22-5:7.


� Id. at10:19-11:2.


� Id. at 20:25-23:4.


� Id. at 6:6-20.


� Id. at 6:21-9:25.


� Id. at 14:9-13.


� Id. at 7:3-8.


� Id. at 11:19-25, 13:10-14, 17:11-17.


� Id. at 20:2-13 (referring to Exhibit 2 to the Leinicke Depo., also marked as Employee’s Exhibit 14, page 1, which noted “LifeGuard Physician” to be “Leinicke”).


�2/7/07 Deposition of Michelle L. McCall, MD. 


� Id. at 6:2-10.


� Dr. McCall’s 8/9/06 chart note was also entered into evidence as Employee’s Exhibit 19, with certain text highlighted and thus not well reproduced due to the artifact of the highlighting.  See Employee’s Exhibit 19.  A clean copy of the 8/9/06 McCall chart note is filed as Employer’s Exhibit L.


� Employer’s Exhibit L, page 1.


� McCall Depo., at 4:14 to 5:4; 18:15 to 19:25.  Dr. McCall’s handwritten chart notes were not identified in her deposition, and the Board could not clearly identify them within the medical summaries filed by the parties.  But see Emergency Department Clinical Worksheet (dated 8/9/06), filed as part of Medical Summary containing records of Providence Alaska Medical Center, filed Feb. 23, 2007.


� McCall Depo., at 19:21 to 20:2.


� Id. at 21:4-5.


� Id. at 21:6-9.


� Id. at 21:10-18 and at 29:1-16 .


� PAMC, Laboratory Test Results, filed in Medical Summary dated Jan. 9, 2007, filed Jan. 11, 2007)(also marked “Bredesen’s 10/12/06 Discovery File – 87”); see also Employer’s Exhibit L, at page 2 (listing 3+ ketone urinalysis report under “Emergency Department Course”); Employee’s Exhibit 17, page 2 (noting collection of urine specimen).


� Id. at 22:22-23:5.


� Id. at 25:10-15.


� Id. at  25:10-26:9; see also Employee’s Exhibit L, page 2 (8/9/06 McCall chart note, at page 2 “I am not sure whether the patient has a nerve laceration versus neuropraxia from the tight dressing that he had in place for 12 hours.”)  This exhibit is also marked as Exhibit 1 to the McCall Depo.


� Id. at 25:20-26:1.  Dr. McCall’s chart note of physical exam recites: “He has sensation to light touch on his radial aspect of his index finger and is able to move his index finger minimally, but otherwise is unable to move his fingers and is asensate.”  She was “unable to palpate a radial pulse, but the patient’s capillary refill in his fingers is two seconds.”  Employer’s Exhibit L, at page 2, under heading “EXTREMITIES.”


� Id. at 9:23-24; 27:2-6.


� Id. at 26:14-15.


� Id. at 10:18-11:4; 22:13-15, 23:11-16 (“unclear he had something called nueropraxia [sic]”) and 27:13-24.


� Neuropraxia is defined by one source as “failure of nerve conduction in the absence of structural changes, due to blunt injury, compression or ischemia.”  See: http://medical-dictionary.thefreedictionary.com/Neuropraxia.


� McCall Depo., 23:10-24:2 and at 26:3-22.


� McCall Depo., 13:12-17..


� 2/28/2006 [sic: 2007] Deposition of Marc J. Kornmesser, MD.


� Id. at Exhibit 6 (Dr. Kornmesser’s curriculum vitae).


� Id. at 8:19 to 9:2.


� Employee’s Exhibit 21, page 1.


� Kornmesser Depo., at 10:13-18.


� Id. at 19:23 to 20:5.


� Id. at 11: 14-17.


� Id. at 21:9-11.


� Employee’s Exhibit 17, pages 1 and 2 (noting time and dosage of IV administration of morphine)


� Id. at 22:7-16.


� Id. at 22:23-23:3.


� Ischemia is defined by one source as: “local diminution in the blood supply, due to obstruction of inflow of arterial blood or to vasoconstriction; localized tissue anemia.”  Gould Medical Dict. At 703 (4th Ed. 1979: McGraw-Hill Book Co.).


� Id. at  5:21 to 6:10, 6:14-22, 9:19-25, and Exhibit 6 (M. Kornmesser, MD, Discharge Summary, at page 1, dictated October 10, 2006). 


� Id. at 23:4 to 24:21; 35:25 to 36:10.


� Id. at 32:10- 33:6.


� Employee’s Exhibit 21, at page 1.


� Kornmesser Depo., at 32:25 to 33:6.


� Employee’s Exhibit 21, at page 2 (M. Kornmesser, MD, Operative Report, PAMC Aug. 9, 2006).


� Kornmesser Depo., at 33:7 to 34:7.


� Id. at 29:13-20.


� Id. at 26:7-9.


� Id. at 5:21 to 6:10; 12:3-8; 16:14-20; 17:1-7; 34:24 to 35:4.


� Deposition of Dan Roberts (Mar. 12, 2007).


� Id. at 4:22-25; at 5:12-18.


� Id. at 7:21-8:1.


� Id. at 9:22-25.


� Id. at 10:22 – 11:8.


� 19:9-20:17.


� Id. at 12:16-23.  Mr. Roberts initially testified that the event occurred on a Sunday, and he recalled hearing about the incident from Bruce Eierman on the next day, a Monday.  Later, Mr. Roberts confirmed that he might be mis-recalling the day of the week when he first learned about the laceration event, which occurred on August 8, 2006, a Tuesday.   Roberts Depo., at 18:3-8.


� See Exhibits 1 and  2 to the Roberts Depo.  Mr. Roberts confirmed that Exhibit 1, the summary of events, was the attachment to the e-mail that is Exhibit 2.  Roberts Depo., at 24:23-25:13.  The Roberts Report was also admitted as Employee’s Exhibit 22 and Employer’s Exhibit C.  The Roberts Report is the same document that was attached to the Report of Injury filed for AWCB Case No. 200614631 (filed Sept. 22, 2006).


� Michael Nemeth’s name was never mentioned during the Roberts Deposition, referring to the statements obtained from him only as from the “VPSO.”  E.g., Roberts Depo., at 13:21-22 (failing to recall VPSO’s name). 


� Id. at 13:16 -24.


� E.g., Employee’s Exhibit 22 (emphasis added).


� Roberts Depo., at 7:17-20 and 24:16-19.


� Id. at 14:17-21.


� Id. at 16:10-14.


� Id. at 16:15 to 17:19.


� Id. at 16:15-20.


� Id. at 23:18-24:7.


� Id. at 21:24 to 22:5; 


� Id. at 37:15 to 38:10.


�Id. at 23:21-24:3; 39:5-11.


� 4/4/2007 Deposition of John Haase.


� Id. at 4:11-16; 8:4-13.


� Id. at 8:14-9:5; 13:22 – 14:3.


� Id. at 9:12- 11:11.


� Exhibit 1 to Haase Depo.


� Haase Depo., Exhibit 1 (emphasis added).


� Haase Depo., at 15:12-14; 17:2-25.


� Id. at 33:24-34:8.


� Tr. 332-352 (May 30, 2007); Tr. 616-628 (July 19, 2007).  The transcript of the May 30 proceedings erroneously refers to Mr. Eierman as “Bruce Armand,” because the Board’s digital recording of the introductory swearing in and spelling of Mr. Eierman’s name, as well as some testimony, was corrupted due to an interruption of power to the digital recorder.  See AWCB Dec. No. 07-0183 (ordering continuation of proceedings to re-take the testimony of witnesses Bruce Eierman and Paul Gunderson).


� Tr. 338:5-6; 620:6-9.


� Tr. 617:18-20.


� Tr. 617:5-20.


� Tr. 622:5-10.


� Tr. 340:25 – 341:5; 342:7-13. 


� Tr. 348:6-10.  


� Tr. 617:21 to 618:2.


� Tr. 625:19 – 626:3.


� Tr. 344:8-10.


� The employee’s rate of pay was $30 per hour.  Employee’s Exhibit 2


� Tr. 346:22-25.


� Tr. 347:17-2.


� Tr. 346:8-16; 350:1-9.


� Tr. 348:11-14 (“No, what you do in your own home is your own business.”).


� Tr. 623:21 to 625:15; 626:2-5.


� Tr. 621:12-23.


� Tr. 346:8-16; 350:1-9.


� Tr. 349:16-21.


� Tr. 335:6 – 25.


� Tr. 627:4-21.


� Employee’s Exh. 1, at pages 5.1, 5.6.


� Tr. 344:23 – 344:7.


� Tr. 201:22-24.


� Employer’s Exh. V, pages 6and 8 (references are to the internal pagination in Dr. Burton’s report, contained at the upper left-hand margin of the report); Tr. 207:1-208:18. 


� Tr. 206:19-25.


� Tr. 203:12-204:12; see also Employee’s Exhibit 10 (charting ketones as 2+ at 1:27 am) and Employee’s Exhibit 19, page 2 (noting “3+ ketones”)..


� Tr. 221:20-222:6 (examining Employer’s Exhibit G and Employee’s Exhibit 9, page 6).


� Employer’s Exhibit V, page 6.


� Tr. 206:19-25.


� Tr. 202:18-204:9.


� Tr. 204:7-12; 208:19-209:9.


� Tr. 215:21-25.


� Tr. 211:19-21.


� See our Decision and Order no. 07-0116, at 14-18.


� 5/21/07 Deposition of Stephen Fuller, MD.


� See AWCB Dec. No. 07-0183, at 14-18.


� Employee’s Exhibit W, at pages 1 and 3 (noting medical records); see also Employee’s Exhibit 10 (charting ketones as 2+ at 1:27 am) and Employee’s Exhibit 19, page 2 (noting “3+ ketones”).


� Tr. 268:7-14.


� Fuller Depo. at 25:2-9.


� Id. at 26:12-14. 


� 4/10/07 Fuller Report, Employer’s Exhibit W, at pages 12.  References are to the page numbers internal to the report, on the upper right hand corner of the document.


� Id. at  page 15.


� Id. at 5.


� Id. at 3, 18-19.


� Fuller Depo., at 8:1-13; Tr. 243:2-17. 


� Tr. 243:15-17; 251:20-25.


� Exhibit W, Fuller Report, at page 14.


� Tr. 311:10-18.


� Tr. 250:19 to 251:5.


� Tr. 251:1-5.


� Tr. 309:15-310:17.


� The employer objected and moved to exclude Engineer Champagne’s testimony.  This objection was denied, for reasons expressed in the Board’s decision and order no. 07-0116, at 18-19.


� Tr. 22-54.


� Engineer Champagne testified that he holds a bachelor of science degree in aerospace engineering from the University of Oklahoma, with post-graduate training related to forensic engineering.  He testified he is employed as a consulting engineer with Case Forensics Corporation in Washington state, and “certified to do slip and fall type cases,” has worked on “a number of injury-related cases and anatomy cases,” including testimony in criminal, civil, and arbitration proceedings as an expert witness.  Tr. 22:23-23:4; 28:12-31:15.  He testified that has been engaged in the area of traffic accident reconstruction since 1991, which involves the application of laws of physics to physical evidence such as glass shatter patterns.  Tr. 28:15-16:22.


� Engineer Champagne’s report and testimony recited review of 48 color photographs taken by Paul Gunderson on August 9, 2007, and surgical photographs taken at Providence Anchorage Medical Center.  Employee’s Exh. 42, p. 1; Tr. 23:17 and 22.  These photographs are not in evidence, only the 11 photographs taken by Michael Nemeth on August 8, 2007.  Cf. Nemeth Depo., at Exhs. 1-11; Employee’s Exhibit 9, pages 2-12.


� Employee’s Exh. 42, page 3.


� Tr. 


� Tr. 


� Tr. Employee’s Exh. 42, p. 2-3.


� Tr. 40:20-41:22; Employee’s Exh. 42, pages 1-2.  Mr. Gunderson’s deposition discussed hearsay that the windows of the door were punched by the employee.  Gunderson Depo. at 36-37.


� Tr. 48:5-10.


� Tr. 41:23-42:9.


� Tr. 42:17-43:6; Tr. 49:10-50:3.


� Tr. 45:3-8; 48:11-13; 49:23-3.


� Tr. 33:5-34:19.


� Tr. 45:12-17.


� Tr. 39:15-40:1.


� Tr. 490:7-494:4; 504:9 -505:3.


� Tr. 582:11-12.


� Tr. 507:15 – 23.


� Tr. 524:2-525:4.


� Tr. 544:24-545:5; 571:13-17.


� This definition was quoted from the Alaska Supreme Court case of Paris v. Eastlake [full cite].


� Tr. 599:7-15.


� Tr. 601:24-602:11.


� Dr. Schoenfeld testified that he did not review the depositions of Brian Benston, Tr. 529:10-17 and 532:2-4; Paul ‘Butch’ Gunderson, Tr. 529:18-19; Nels Wilson, Tr. 531:21-22; or Dr. Fuller, Tr. 531:23-532:1; 532:7-8.�Dr. Schoenfeld testified he was provided a copy of the audio testimony of Dr. Burton, and that he listened to Dr. Burton’s testimony.  Tr. 532:5-6; Tr. 534:2-7.


� Tr. 568:24-569:2.


� Tr. 511:17-22; 569:12-570:12.


� Tr. 568:15 – 569:5; Tr. 597:10-17.


� Tr. 553:21-554:3.


� Tr. 518:12-23.


� Tr. 554:13-17.


� Tr. 520:11-18; 542:7-543:1; 553:6-9.


� Tr. 542:24-543:1.


� Tr. 544:7-11.


� Tr. 520:11-12.


� Tr. 511:23-512:14; 536:18-23.


� Tr. 587:5-9; 587:14-24.  Senta Lockett’s deposition was among the depositions Dr. Schoenfeld was provided.�Tr. 510:3.  Dr. Schoenfeld noted that the recording of “intoxicated” was based on second hand reports.�Tr. 511:7-11.


� Tr. 562:23-567:24.


� Tr. 594:12-17.


� Tr. 602:23-603:7.


� Tr. 511:17-512:14.


� Tr. 514:12-19; 553:10-16 (“narcotics” meant morphine).


� See note 14, supra, and accompanying text.


� See notes 31-33, supra, and accompanying text.


� Affidavit of Attorney Fees/Costs (signed by R.A. Rehbock)(dated May 29, 2007; filed May 29, 2007).


� Affidavit of Attorney Fees/Costs (signed by J.B. Millar)(dated Oct. 1, 2007; filed Oct. 1, 2007).


� Affidavit of Attorney Fees/Costs (signed by R.A. Rehbock)(dated Oct. 2, 2007; filed Oct. 2, 2007).


� Letter, R.J. Bredesen, Russell, Wagg, Gabbert & Budzinski, to R. B. Briggs, AWCB (dated Oct. 8, 2007; filed Oct. 11, 2007).


� Decision and Order no. 07-0016, at 4-5.


� Affidavit of Readiness for Hearing (dated Nov. 1, 2006, filed Nov. 2, 2006).


� PreHearing Conference Summary (served Dec. 5, 2006).


� Amended Workers’ Compensation Claim (dated Mar. 6, 2007, filed Mar. 8, 2006).


� Report of Occupational Injury (dated Mar. 6, 2007, filed Mar. 8, 2007).


� Id.  


� Petition to Consolidate (dated Mar. 7, 2007, filed Mar. 8, 2007).


� Id.


� Employer’s Answer to Employee’s 03/06/07 Petition to Consolidate Claims, etc. (dated Mar. 12, 2007; filed Mar. 13, 2007).


� PreHearing Conference Summary (dated April 10, 2007).


� See our Decision and Order No. 07-0116, at page 11, n. 58 and accompanying text (citations omitted).


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� 409 P.2d 845, 846 (Alaska 1966). 


� 507 P.2d 501, 504 (Alaska 1973).


� Id. at  504, citing R.C.A. Service Co. v. Liggett, 394 P.2d 675, 677 (Alaska 1964).


� Veco, Inc v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985).


� 498 P.2d 288 (Alaska 1972).


� Id., 498 P.2d at 290.


� 380 U.S. 359 (1965).


� Id. at 363.


� 335 F.2d 70 (4th Cir. 1964)


� Id. at 70-71.


� 599 P. 2d 132 (August 1979).


� 599 P. 2d at 135.


� 3AN-00-3682 CI (Aug. 17, 2000), rev’g Kelly v. Nelbro Packing Co., AWCB Dec. No. 99-0217 (Nov. 1, 1999).


� 92 P.3d 413 n. 94 and accompanying text (Alaska 2004)(per curiam).


� 813 P.2d 286, at 292 (Alaska 1991).


�92 P.3d 413.


�See Mahoney v. Trident Seafoods, AWCB Dec. No. 03-0001 (Jan. 2, 2003); Gibbs v. Parker Drilling Int’l, AWCB Dec. No. 02-0164 (Aug. 21, 2002); Barth v. RCA/OMS, AWCB No. 80�0197 (July 1980); Copple v. RCA Alascom Inc., AWCB No. 80�0126 (May 1980).


� There have been other amendments to the Alaska Workers’ Compensation Act since 1982, including the most recent amendments in 2005.  Ch. 10, FSSLA 2005.  The employer was prompted for citation to legal authority for the proposition that the Alaska Legislature has abrogated the remote site doctrine.  Tr. 104-105.  However, the employer has not cited to the 2005 or any other amendments, and has not in its briefing provided analysis of the legislative history of any of the amendatory acts.


� Employer’s Closing Argument, at page 25, n. 76, citing J.A. Kalamarides, Comment, The Remote Site Doctrine in Alaska, XXI Alaska L. Rev. 289 (Dec. 2004); Employer’s Hearing Br. at page 18-19, n. 55 and accompanying text (filed Apr. 13, 2007)(same).


� Id. at 303-04.


�E.g., Employer’s Reply in Support of Closing Argument (dated Sept. 21, 2007), at 7-8 (discussing Dr. Fuller’s testimony).


�Employer’s Closing Argument (dated Sept. 7, 2007), at 25-26.


� Ugale, 92 P.3d at ____ (footnotes omitted).


�Ugale, at id; cf. Anderson v. Employers Liability Assurance Corp., 498 P.2d 288 (Alaska 1972)(holding Amchitka to be a remote site).


� AS 23.20.395(2); AS 23.30.120(1).


� Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980)


� DeYonge v. NANA/Marriott, 1 P.3d 90, at 96 (Alaska 2000), citingTolbert v. Alascom, Inc., 973 P.2d 603, 611 (Alaska 1999) and  Gillispie v. B & B Foodland, 881 P.2d  1106, 1109 (Alaska 1994); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999).


� Id. at 870.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


�DeYoung, 1 P.3d at 96. 


�21 P.3d 813, 816 (Alaska 2001).


� Id. at 817, quoting 1 A. Larson, The Law of Workmen’s Compensation, §11.21, at 3-207 (1978).


� L. Johnson Depo. at 36:3-20.


� Robert Wilson’s and Brian Benston’s testimony conflicted on certain points (including the mechanism of injury).  Brian Benston’s testimony varied on certain points between deposition and hearing.  Unless mentioned in this decision, the Board found those conflicts and inconsistencies of lesser weight in assessing the credibility of the witnesses.


� Layton Lockett, Jr. and Melinda Johnson did not testify.


� The Board finds that Nels Wilson’s flight log is not a reliable piece of evidence to corroborate Nels Wilson’s testimony that Sherman Johnson’s transmission was transported on August 9, 2006, that Sherman Johnson met Nels Wilson after 11:00 p.m. on August 8 to discuss the transport, or that Sherman Johnson was physically present at the Tides Inn cafeteria building at the time of the laceration event.


� The Board had the opportunity to observe Mr. Gunderson’s demeanor while testifying at deposition (Jan. 15, 2007) and at hearing (May 30, 2007), before a report of a fall that preceded his repeat testimony on July 19, 2007.  Although the Board found Mr. Gunderson’s demeanor and recall sharper prior to the July 19, 2007 testimony, the Board found no substantial difference between Mr. Gunderson’s July 19, 2007 testimony and his earlier testimony.


� Employer’s Exh. J, page 1 (10 mg. morphine administered); Employee’s Exh. 14 (15 mg. morphine administered during med-evac); Employee’s Exh. 17, page 1 (6 mg. morphine administered prior to X-ray at 12:55 p.m.); Employee’s Exh. 17, page 2 (4 mg. morphine administered at 4:00 p.m., prior to Dr. Kornmesser’s examination).


� Burton Report, Employer’s Exhibit V, at page 8.


� However, there is one aspect of Robert Wilson’s testimony that the Board finds is not substantial evidence sufficient to rebut the presumption of compensability.  The Board finds that Robert Wilson did not testify that he saw the employee strike the windowed door, but instead taking his testimony in its entirety, the Board finds that Robert Wilson testified that he arrived at the conclusion after the fact that the employee “must have” either punched the glass or pushed through it.  The Board finds that this testimony by Robert Wilson is opinion evidence, for which Robert Wilson has not been qualified.  There was no evidence of the thickness of the glass, its condition before the laceration event, nor how much force would have been required to fracture the glass.  There was no testimony about the relative mass of the steel door and the glass, nor the physical effect of abruptly slamming the door closed on the window encased in the door.  There is no demonstration that Robert Wilson has expertise to express an expert opinion in this area.  The Board finds that Robert Wilson’s conclusory testimony about what “must have” happened is not substantial evidence sufficient to overcome the presumption of compensability on an assault defense.





� See Walt’s Sheet Metal v. Debler, 826 P.2d 333, 336-37 n. 4 and accompanying text (Alaska 1992)(“Because AS 23.30.235 requires ‘wilful intent,’ mere misconduct is insufficient to trigger” the assault defense).


� Benston Depo. at 


� Tr. 81:10-11.


� Letter, R. Bredesen, Russell, Wagg, Gabbert, & Budzinski, to D. Satlzman, RBA, AWCB, re: Brian Benston v. Marsh Creek LLC (dated Dec. 14, 2006, filed Dec. 15, 2006);  Letter, F. Stoll, Workers’ Comp. Tech., AWCB, re: Brian Benston v. Marsh Creek, LLC (dated Dec. 21, 2006).


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs, 860 P.2d at 1190.


� Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986),


� See, e.g., Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� See Tucker v. Hennager, AWCB Decision No. 07-0119 (May 11, 2007); Lozano v. Diamond Roofing and Construction, AWCB Decision No. 05-0131 (May 19, 2005); McKinney v. Cordovsa, DDS., AWCB Decision No. 05-0129 (May 13, 2005).
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