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AMAYA V. TRIDENT SEAFOODS CORP.

[image: image1]ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	CARLOS  AMAYA, 

                                               Employee,   

                                               Applicant    

           v. 

TRIDENT SEAFOODS CORP.,

                                                Employer,

                                                   and 

LIBERTY INSURANCE CORP.,

                                              Insurer,

                                              Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200717827
AWCB Decision No. 09-0112
Filed with AWCB Anchorage, Alaska

on June 15, 2009


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition to dismiss for failure to produce discovery on May 5, 2009, at Anchorage, Alaska.  Attorney Rebecca Holdiman-Miller, Holmes Weddle & Barcott, PC, represented the employer and insurer.  The employee did not appear.  After determining the employee was properly served with notice of the hearing, we exercised our discretion and, pursuant to 8 AAC 45.070(f)(1), proceeded with the hearing in the absence of the employee.  The record closed after the Board conferred on May 20, 2009.


ISSUE
Shall the Board dismiss the employee’s claims under AS 23.30.108(c) for failure to comply with a Board order to sign releases?


SUMMARY OF THE EVIDENCE

The employee asserts an injury on October 29, 2007, while working for the employer, from a slip and fall.
  He reported to Trident Seafoods Shore Clinic on November 1, 2007, with complaints of pain in his right shoulder and right knee.  He stated he wanted to finish out the season.  X-Rays of his right shoulder, right knee, and right ankle were read as showing arthritis with no fractures.  The examination indicated the right shoulder and right ankle were normal.  The right knee showed mild ecchymosis but the ligaments were intact and there was no joint tenderness.  He was given ibuprofen, an ace wrap for the knee and ankle, and an ice pack.  He was released to work as tolerated.

The employee returned to the Clinic on November 6, 2007, stating that he had swelling and pain in his right knee, now extending to his right foot from working the previous night.  He asserted he had too much pain to continue working.  The right knee showed mild ecchymosis and mild ballotment of patella.  The right ankle also showed some mild ecchymosis at lateral malleolus with tenderness on inversion and eversion.  The diagnosis was right foot/ankle sprain/strain, right knee strain, and right shoulder strain resolving.
  He was laid off under medical separation and flown to Seattle on November 10, 2007, to return to his home in Virginia.

The employee was next seen at Inova Alexandria Hospital, Alexandria, Virginia, on November 15, 2007, for right leg infection.  He was released to work as of November 19, 2007, with no prolonged standing for 14 days.
  A Workers’ Compensation Worksheet completed for Inova Alexandria Hospital showed a work injury on October 29, 2007, from a slip and fall.

The employee was paid Temporary Total Disability benefits from November 10, 2007, through December 3, 2007, based on the medical report from Inova Alexandria Hospital.
  

The employee filed a Workers’ Compensation Claim (“WCC”) dated June 6, 2008, seeking ongoing TTD, and listed his address as Greenbelt, Maryland.
  It was received by the Board on September 22, 2008, and served on the employer.  The employer sent the employee a set of releases, including medical records release, unemployment records release, workers’ compensation records release, employment records release, and social security records release, on October 1, 2008.  The letter, sent to the Greenbelt, Maryland address, advised the employee to file for a protective order if he objected to the releases.
  Aurora Salvedor signed for the certified letter on October 10, 2008.

The employer answered the employee’s WCC on October 10, 2008, denying benefits were owed and also filed a controversion stating all benefits were barred, including treatment to any body part other than the right lower extremity.
  Another letter was sent to the employee on October 30, 2008, enclosing another set of releases.  This letter was sent to both the Greenbelt, Maryland address and to an Alexandria, Virginia address.  This letter also advised the employee to seek a protective order if he found the releases objectionable.
  “Darlene” signed for the certified letter sent to the Greenbelt, Maryland address on November 3, 2008, and someone (illegible signature) signed for certified letter sent to the Alexandria, Virginia address on November 12, 2008.

At the prehearing on November 3, 2008, the worker’s compensation officer explained to the employee and his son, who was acting as his father’s interpreter, that pain and suffering was not a benefit authorized by the Alaska Workers’ Compensation Act.  The employee was reminded at the prehearing and on the prehearing conference summary that once a claim is controverted the employee has two years in which to request a hearing.
 

On November 17, 2008, the employer filed a Petition to compel the employee’s execution of releases in accord with AS 23.30.107 and 8 AAC 45.054, and asked the board for an order compelling the employee to sign the releases.
  The employer filed an Affidavit of Readiness for Hearing on its Petition on December 15, 2008.

Another controversion was filed on January 22, 2009, denying all benefits for failure to return releases signed by the employee.
  At the prehearing on January 27, 2009, the employee attended by telephone with his son again acting as his interpreter.  The workers’ compensation officer explained the employee was obligated to provide the employer with signed releases so the employer could proceed with discovery into the employee’s claim.  The workers’ compensation officer checked both the electronic and hard workers’ compensation files and could find no request by the employee for a protective order.  The employee was ordered to sign the Medical Release from 10/29/2005, the Employment Records release from 10/29/2005, the corrected State of Alaska Department of Labor/Division of Unemployment Insurance release from 10/29/2007, the Consent to Release Information – Any Governmental, Local, State or National Government Agency, and the corrected Release Requesting Social Security Information.  The employee was advised the employer would suspend all benefits under AS 23.30.108(a) until the employee signed the releases.
  Following the prehearing, the employer sent another set of releases to the employee in Alexandria, Virginia on January 28, 2009.
  On February 20, 2009, the employer filed a petition to dismiss the employee’s claim for failure to return the releases as ordered by the Board’s designee on January 27, 2009.
  The employer also filed a new controversion on February 20, 2009, denying all benefits because the employee had not returned the releases as ordered and had not requested a protective order.
  An Affidavit of Readiness for Hearing was filed by the employer on March 17, 2009.

At the prehearing on March 24, 2009, when the employee did not call in, the worker’s compensation officer attempted to call the employee at the telephone number in the file but there was no answer.  The telephone number used at the January 27, 2009, prehearing now belonged to someone else.  The employer agreed to a hearing on its petition on May 5, 2009.

Notices of the Hearing on May 5, 2009, were sent to the employee by certified mail and by regular mail on April 2, 2009.  There is no signed receipt indicating acceptance of the certified mail in the Board’s file.  The letter sent by regular mail was not returned to the Board. 

At hearing, the employer arranged for an interpreter, Kris Anderson, to assist in the hearing.  Several attempts were made to contact the employee by telephone when he did not call the Board.  One telephone contact stated he would get a message to the employee, but the employee did not call the Board.  Another telephone number belonged to someone who said he did not know the employee.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. PROCEEDING IN THE EMPLOYEE’S ABSENCE

8 AAC 45.070(a) provides, in part:

Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).
8 AAC 45.060(e) provides, in part:



…the board will serve notice of the time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties.

Subsection (f) of this rule provides:

Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.

Subsection (g) of the rule provides:

If, after due diligence, service cannot be done personally, electronically, by facsimile, or by mail, the board will, in its discretion, find a party has been served if service was done by a method or procedure allowed by the Alaska Rules of Civil Procedure.

8 AAC 45.070(f) provides as follows:


If the board finds that a party was served with notice of hearing and is not present at 


the hearing, the board will, in its discretion, and in the following order of priority,

(1) proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition;

(2) dismiss the case without prejudice; or 

(3) adjourn, postpone, or continue the hearing.

AS 23.30.110(c) and our implementing regulation, 8 AAC 45.060(e) provide that the Board shall give each party a least 10 days notice of the scheduled hearing's time and place, either personally or by certified mail.  8 AAC 45.060(f) imposes an obligation upon parties to apprise the Board of a change in address for purposes of service and until the Board receives written notice of a change of address, documents must be served upon a party at the party’s last known address.  Pursuant to 
8 AAC 45.060(g), if after due diligence, service cannot be effectuated either personally, electronically, by facsimile, or by mail, the Board may exercise its discretion to find a party has been served, if service was done in accordance with a procedure allowed under the Alaska Rules of Civil Procedure.  Under the Alaska Rules of Civil Procedure service is made by delivering a copy of the notice to the parties last known address by first-class United States mail; and service by mail is complete upon mailing.
  

We find notice of the May 5, 2009, hearing was sent to the employee’s last known address via both certified mail and regular mail.  Neither notice was returned to the Board.  We find that the employee was properly served pursuant to 8 AAC 45.060 and failed to appear at hearing.  The Board exercised its discretion and proceeded with the hearing in the employee’s absence pursuant to 8 AAC 45.070(f)(1).

II. APPROPRIATE SANCTIONS UNDER AS 23.30.108

The legislature has provided employers with a simple mechanism for securing relevant evidence, medical and otherwise, through AS 23.30.107(a).  “Upon written request, an employee shall provide written authority to the employer, carrier … to obtain medical and rehabilitation information relative to the employee’s injury.”
  An employee can object to an employer’s request for releases through AS 23.30.108, which provides, in relevant part:

(a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the Board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.

(b) . . . During any period of suspension under this subsection, the employee's benefits under this chapter are forfeited unless the board…determines that good cause existed for the refusal to provide the written authority.

(c)   At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  . . . 
AS 23.30.108(c) provides procedure and authority for us to control discovery and resolve discovery disputes.  Further, it provides the Board with the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board’s Designee, including dismissal of the claim.  The board may dismiss a claim for willful obstruction of discovery,
 although exercise of the extreme sanction of dismissal has been reversed as an abuse of discretion where the Board has failed to consider and explain why a sanction short of dismissal would not be adequate to protect the parties’ interests.
  

In the instant matter, the employer has filed a petition for dismissal of the employee’s claim under 
AS 23.30.108.  The employer maintains it has been unable to obtain information from the employee regarding his period of disability and whether the employee is entitled to the benefits he seeks.  The employer has sent the employee three sets of releases, none of which the employee returned to the employer.  The employee was ordered to sign releases at the prehearing conference of January  27, 2009, and the employee did not return signed releases to the employer.  We find the employee failed to comply with the Board Designee’s order, which was served on February 10, 2009.  The employer has petitioned for dismissal of the employee’s claim in its entirety based on this failure to provide signed releases as ordered.

The Board has in the past dismissed an employee’s claim after finding the applicant’s failure to cooperate with discovery particularly egregious.
  The Board does not impose the harsh sanction of dismissal of an applicant’s claim for failure to comply with discovery lightly.
  However, here the employee was sent releases three times.  The employee never filed a request for a protective order.  The employee was ordered to sign releases at the January 27, 2009, prehearing.  The employee failed to sign the releases.  The employee failed to attend the prehearing on March 24, 2009, and failed to attend the hearing on May 5, 2009.  The employee’s injury occurred in October 2007 and the employee has never signed releases for the employer.  The employer is prejudiced by the employee’s failure to provide releases since the date of injury, almost two years ago.  The only medical records in the file indicate the employee was released to work in December 2007 and the employer paid benefits through December 3, 2007.  The employer is unable to evaluate whether the employee’s claim for additional benefits has any merit since the employee’s egregious behavior of failing to sign and return releases.  Furthermore, the employee has willfully violated a valid order by the Board to sign releases. 

There are no other benefits to which the employee would be entitled at this time, based on the medical records in the file.  Therefore, there is no sanction , other than dismissal, which would be appropriate in this case.  The employer has been unable to obtain any evidence upon which to evaluate the employee’s claim and the employer cannot obtain any evidence since the employee refuses to cooperate and has even refused to obey a Board order.  

We find the employee received releases requested by the employer on several occasions.  We find the employee was ordered by the Board Designee to provide executed releases to the employer, but failed to do so.  We find this behavior egregious and willful, and, therefore, we find the employee’s claim should be dismissed with prejudice.


ORDER

The employer’s petition is granted and the employee’s claim is dismissed under AS 23.30.108 with prejudice.

Dated at Anchorage, Alaska on June 15, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Patricia Vollendorf, Member






David Kester, Member

DISSENT IN PART AND CONCURRENCE IN PART

I respectfully dissent in part from my colleagues’ decision in this matter.  I concur with the decision to dismiss the employee’s claim for his egregious failure to sign releases either voluntarily or in response to an express order by the Board.  However, the Alaska Workers’ Compensation Appeals Commission has recently indicated that before an employee’s claim may be dismissed for failure to sign releases, the employee must be so advised.
  In my review of the record I could find no evidence that the employee was told his claim could be dismissed; rather, it appears he was only told his benefits would be suspended until he signed the releases.  Therefore, I would have given the employee 10 days from the date of issuance of the decision to sign and return the required releases, advising him that if he did not return the signed releases timely, his claim would be dismissed. If the releases were not then returned, I would have agreed to dismissal of his claim with prejudice.  






Deirdre D. Ford, Designated Chair

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of CARLOS  AMAYA employee/applicant; v. TRIDENT SEAFOODS CORP, employer; and LIBERTY INSURANCE CORP, insurer/defendants; Case No. 200717827; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 15, 2009.






Jean Sullivan, Clerk
�








� 11/19/2007 Report of Injury; 11/1/2007, medical chart note, Trident Seafoods Shore Clinic.


� 11/1/2007, chart note, Trident Seafoods Shore Clinic.


� 11/6/2007, chart note, Trident Seafoods Shore Clinic.


� 11/10/2007, email, Ex. 2, Employer’s Hearing Brief.


� 11/15/2007, Express Care Center note, Inova Alexandria Hospital.


�  Worker’s Compensation Worksheet, Inova Alexandria Hospital.


� 3/11/2008, Compensation Report.  


� 6/6/2008, Workers’ Compensation Claim, received AWCB Juneau, Alaska, on September 22, 2008.


� 10/1/2008 letter and attachments, Ex. 8, Employer’s Hearing Brief.


� 10/6/2008, signed receipt, Ex. 13 at p.3, Employer’s Hearing Brief.


� 10/10/2008, Employer’s Answer to Claim and Controversion Notice.


� 10/30/2008, letter and attachments, Ex. 11, Employer’s Hearing Brief.


� 11/3/2008, signed receipt, and 11/12/2008, signed receipt, Ex. 13 at p.11, Employer’s Hearing Brief.


�11/5/2008, Prehearing conference summary. 


� 11/17/2008, Petition, Ex. 13, Employer’s Hearing Brief.


� 12/15/2008, Affidavit of Readiness For Hearing.


� 1/22/2009, Controversion, received AWCB, 1/26, 2009.


� 1/27/2009, Prehearing Conference Summary, served 2/10/2009.


� 1/29/2009. Letter and attachments, Ex. 17, Employer’s Hearing Brief.


� 2/20/2009, Petition To dismiss. 


� 2/20/2009, controversion, received by AWCB on 2/23/2009.


� 3/27/2009,Affidavit of Readiness for Hearing. 


� 3/24/2009, Prehearing Conference Summary, served on 3/31/2009.


� Alaska R. Civ. P. 5(b).


� AS 23.30.107(a).


� See, e.g., Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarroll v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997). But, see, Erpelding v. AWCB, R&M Consultants, Inc., et al., Case No. 3AN-05-12979 CI (Alaska Superior Ct, April 26, 2007).


� E.g., Erpelding v. AWCB, R&M Consultants, Inc., et al., Case No. 3AN-05-12979 CI (Alaska Superior Ct, April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., et al, AWCB Dec. No. 05-0252 (October 3, 2006).


� Eppinger v. Chris Berg, et.al., AWCB Decision No. 05-0147 (May 31, 2005).


� McCarroll v. Catholic Social Services, AWCB Decision No. 97-0001 (January 6, 1997).


� See, McKenzie v. Assets, Inc., AWCAC Dec. No. 0109 (May 14, 2009).
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