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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	FRANZ  PORTELEKI, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

URESCO CONSTRUCTION MATERIALS INC.,

                                                  Employer,

                                                   and 

EMPLOYERS’ INSURANCE CO. OF WAUSAU,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200720587
AWCB Decision No.  09-0179
Filed with AWCB Fairbanks, Alaska

on November 30, 2009


The Northern Panel of the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for medical benefits and for a finding of frivolous and unfair controversion of his benefits, interest, attorney fees and legal costs in Fairbanks, Alaska on October 15, 2009.  Attorney Robert Beconovich represented the employee.  Attorney Tasha Porcello represented the employer and insurer (“employer”).  The parties asked that we keep the record open to receive an amended affidavit of attorney fees and costs from the employee by October 23, 2009, and a week for response to the claimed fees and costs from the employer.  The record closed when the Board next met, November 5, 2009.  

Although the employee filed a Workers’ Compensation Claim for temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, medical benefits, medical transportation costs, penalties, interest, attorney fees, and legal costs, the only disputes ripe for hearing on October 15, 2009 were  medical benefits, frivolous and unfair controversion, attorney fees and costs, and those benefits pendant to those disputes.

ISSUES

The employee contended the medical evidence in the record showed the employee’s work injury in 2007 produced distinct damages, beyond those remaining from an arthroscopic procedure in 2002; that the report of the employer’s physician did not rule out the damage from the 2007 work injury, and that the record shows the 207 work injury was the substantial cause of his disabling left knee condition.  He requested surgery and benefits resulting from the surgery, a finding of unfair and frivolous controversion and award of related penalties, and reasonable attorney fees and costs to be increased if the statutory minimum fees exceed those itemized.

The employer contended the employee’s current knee condition, and the needed treatment, are the result of degenerative processes unrelated to the 2007 work injury.  It cautioned the SIME physician was confused about the employee’s condition following his 2002 surgery, and about the dates of the radiographic studies, and that his opinion should not be relied on by the Board: It contended the Board should rely on the opinion of the employer’s physician.  It contended the two Controversion Notices were supported by substantial evidence in its physician’s report, and not frivolous or unfair.  The employer contended that, if attorney fees are awarded, the employee’s attorney fees should be reduced for time expended pursuing issues not brought to hearing, such as PPI benefits; and reduced for the issue on which the employee did not prevail, frivolous or unfair controversion.  
1.
Is the employee entitled to additional medical benefits, under AS 23.30.095(a)?

2.
Was the employer’s controversion of the employee’s entitlement to benefits frivolous and unfair, and void, under AS 23.30.155(o), and is the employee entitled to related penalties under AS 23.30.155(e)?

3.
Is the employee entitled to interest under AS 23.30.155(p) and 8 AAC 45.142?

4. 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?

FINDINGS OF FACT
Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The employee injured his left knee on December 27, 2007, while working as a driver for the employer, when he slipped on snow on the flatbed of his truck, heard a “snap” and felt a burning in his knee.

2.
The employee was seen at Tanana Valley Clinic by Matthew Raymond, D.O., on December 27, 2007, where x-rays of the left knee revealed minimal degenerative joint disease but no fracture or acute pathology.
  Dr. Raymond diagnosed a likely lateral collateral ligament (LCL) sprain, prescribed medication for pain, a knee immobilizer and cane and advised the employee to follow up in one week.

3.
The employee reported to Dr. Raymond at the initial visit that he had a history of left knee problems and had undergone a medial meniscus repair of the left knee in 2002 by Dr. Wade, and then later another left knee surgery to stimulate cartilage growth, though the employee was unclear on the date of the second surgery.
  

4.
The employee suffered a prior injury to his left knee on August 20, 2002, when he twisted his knee walking up a flight of stairs.
  An MRI performed on September 27, 2002, revealed a tear to the posterior horn of the medial meniscus and degenerative changes in the patellofemoral and medial compartments.
  At that time the anterior and posterior cruciate ligaments were intact.
  On November 8, 2002, Dr. Wade performed a diagnostic arthroscopy with partial medial meniscectomy of the left knee and microfracture of the medial femoral condyle.
  In his post-operative report of that same date, Dr. Wade confirmed his preoperative diagnosis of a left medial meniscus tear.

5.
The employee returned for a follow-up visit with Dr. Raymond on January 2, 2008, as he was still experiencing pain.
  Dr. Raymond ordered an MRI
 of the left knee, which revealed that the anterior cruciate ligament (ACL) was nearly completely torn with a few remaining fibers intact.
  The MRI also showed degenerative damage to the lateral meniscus without focal tear and degenerative change in the medial and lateral compartments with loss of articular cartilage.
  

6.
Dr. Raymond referred the employee to Cary Keller, M.D., of the Sports medicine Fairbanks, who contributed the employee’s left knee injury to the slip and fall he sustained on Dec. 27, 2007, and referred the employee for physical therapy.
  

7.
A September 17, 2008 x-ray of both knees revealed advanced degenerative change with narrowing of medial compartment joint spaces; medical shift of tibiofemoral position as well as significant patellofemoral degenerative change.

8.
The employer accepted the compensability of the employee’s injury and provided medical benefits.
  

9.
Dr. Joosse performed an employer’s medical evaluation (EME)
 on October 27, 2008, and opined that the only acute findings on the MRI performed Jan. 4, 2008 were of increased signal in the LCL and the popliteus tendon.
  Dr. Joosse further opined that all other findings, including the tears to the ACL and meniscus, were chronic and pre-existing.
  Dr. Joosse stated his belief that the injury to the left knee caused by the Dec. 27, 2007, fall was fully resolved by mid-February 2008, and rated the employee’s knee injury at zero percent whole person partial impairment (“PPI”), under the American Medical Association Guides to the Evaluation of Permanent Impairment, 6th Ed., (AMA Guides) .

10.
In a November 18, 2008 follow-up report, Dr. Keller recommended that employee undergo an arthroscopic reconstruction of the ACL.
  The employee has delayed surgery because he believes his family is unable to sustain the economic loss associated with his missing work.

11.
At the Board’s direction, the employee underwent a second independent medical evaluation (SIME)
 with orthopedic surgeon, Peter Diamond, M.D., on May 1, 2009.  In his May 15, 2009, report, Dr. Diamond stated that the pre-existing degenerative arthritis has been significantly and permanently aggravated by the December 27, 2007 injury.  Dr. Diamond attributed 20% of the disabling condition to the pre-existing condition and 80% of the disabling condition to the December 27, 2007, injury.
  Dr. Diamond concurred with Dr. Keller’s recommendation for surgery, although noting that joint replacement may be an option, depending on the degree of arthritic change.

12
Dr. Diamond noted that as of the date of his examination, the employee was not medically stable, and thus permanent impairment rating was premature.

13.
In his May 15, 2009, report, Dr. Diamond noted that he could not finalize his opinion until receipt of supplemental records, specifically operative and post-operative reports concerning the 2002 injury.

14.
Upon receipt of the supplemental medical records, which included medical reports concerning the 2002 injury, 2002 surgery, and post-operative imaging studies, Dr. Diamond submitted a supplemental report dated May 27, 2009.  In that report, Dr. Diamond stated that review of the supplemental records did not alter his opinions as expressed in the May 15, 2009, SIME report.

15.
The employee filed a Workers’ Compensation Claim on December 22, 2008, requesting medical benefits, transportation costs, interest, attorney’s fees and costs, a finding of unfair controversion, a PPI rating of 16%
, and a SIME.
  The employer filed Controversion Notices dated December 1, 2008, February 6, 2009, and July 15, 2009, based on Dr. Joosse’s report, and denying all benefits.
  The employer also filed an Answer dated January 21, 2009, admitting the employee suffered a strain to his left knee on December 27, 2007, but denying payment for all medical treatment after March 27, 2008, the date the employee reached medical stability, according to Dr. Joosse’s EME report.
  In an Amended Answer filed July 13, 2009, the employer denied all benefits.

16.
In a prehearing conference on July 7, 2009, the employee’s Workers’ Compensation Claim was set for hearing on October 15, 2009.
  The controlling Prehearing Conference Summary identified the issues for hearing as: TTD benefits, medical benefits, medical transportation costs, penalty, interest, attorney fees, and legal costs.
 The employee withdrew his claim for PPI benefits during the prehearing conference.
 

17.
The employee filed an Affidavit of Counsel re: Attorney Fees and Costs dated October 9, 2009.  At the parties’ request, we kept the record open to receive a supplemental affidavit of fees and costs, as well as the employer’s response.  The employee filed a Supplemental Affidavit of Counsel re: Attorney Fees and Costs dated October 15, 2009.
  In the two Affidavits, the employee itemized 28.5 hours of attorney time at $300 per hour, and $5.39 in legal costs.

18.
The employer filed an Objection to Request for Attorney’s Fees and Other Costs on October 26, 2009.
  In the Objection, the employer argued the employee’s attorney fees should be denied; or reduced for time expended pursuing issues not brought to hearing, such as PPI benefits; and reduced for any issue on which the employee did not prevail.  It suggested an award of $6,805.39, if the employee should prevail on his claim for medical benefits.  

PRINCIPLES OF LAW

1.
PRESUMPTION OF COMPENSABILITY 

At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
  The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.   To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  There are two methods of overcoming the presumption of compensability for benefits such as medical transportation:  (1) presenting affirmative evidence showing that the employee does not suffer a treatable work‑related condition; or (2) eliminating all reasonable possibilities that the claimed medical benefits are not work-related, reasonable, or necessary.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Once the employer produces substantial rebuttal evidence, the presumption of compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  Also, in 2005, the Alaska State Legislature adopted AS 23.30.010(a), which provides the following, in part:
. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court long ago defined the quantum of “substantial” in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  The Board interprets “the substantial cause” of AS 23.30.010 in light of the long line of Alaska Supreme Court cases interpreting “substantial” to mean a quantum of evidence a reasonable person could believe sufficient to assign responsibility for causation.  The Board interprets “the” in the language of AS 23.30.010, in relation to other substantial causes, determining if the employment injury is the substantial cause which brings about the disability or death or need for medical treatment.

2.
MEDICAL BENEFITS 

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).

In Weidner & Associates v. Hibdon
 the Alaska Supreme Court held specific medical treatment recommended by a treating physician within two years of a work-related injury as reasonable, necessary, corroborated, and acceptable medical practice, is compensable.  The Court’s decision develops the presumption analysis, as first articulated in Carter.
  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.
  To overcome the compensability of such treatment recommended within two years of the injury, the employer must meet the “heavy burden” of proving such treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
   

3.
FRIVOULOUS OR UNFAIR CONTROVERSION

AS 23.30.155(o) provides:

(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, that an employer must have specific evidence for a good faith controversion under AS 23.30.155(d):  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

The Board has applied the Court's reasoning from Harp to our decisions concerning all sections of AS 23.30.155, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
  In Wien Air Alaska v. Arant,
 and Alaska Interstate v. Houston,
 the Court found that resistance by an employer to an employee’s claim for benefits should be deemed a controversion-in-fact.  The Board has applied the Court’s rationale from Arant and Houston to claims involving frivolous controversion.
  The Board consistently requires an employer or insurer to have specific evidence on which to base a controversion.
  

In Bailey v. Texas Instruments Inc.,
 the Alaska Supreme Court held that the opinion of a medical witness can provide substantial evidence sufficient to allow an employer to prevail at hearing, if uncontradicted, and that such an opinion is substantial evidence
 to support a controversion in good faith.
  

4.
PENALTY

AS 23.30.155 provides in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days . . . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section . . . .

5.
INTEREST

AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

The Courts have consistently instructed the Board to award interest to claimants for the time-value of money, as a matter of course.
  For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and the regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  

6.
ATTORNEY FEES AND LEGAL COSTS

AS 23.30.145 provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.
  The Board was instructed to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    
ANALYSIS

I.
ENTITLEMENT TO MEDICAL BENEFITS

In the instant case, the employee’s treating physicians, Drs. Raymond and Keller reported the employee’s 2007 work injury resulted in a nearly complete tear of the anterior cruciate ligament (“ACL”), tear of the posterior horn of the medial meniscus, injury to the collateral ligament, popliteus tendon, and femoral condyl.  Dr. Keller recommends arthroscopic reconstructive repair of the employee’s ACL.  Based on the employee’s testimony, and the medical records of these physicians, the Board finds the employee has presented sufficient evidence to raise the presumption of compensability for his claimed medical benefits. 
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical benefits are not reasonable and necessary for the work-related injury.  Dr. Joosse diagnosed the employee to have suffered a left knee sprain at work, from which he recovered by March 27, 2008.  Dr. Joosse believed the ACL tear, medial meniscal tear, and osteoarthritits presently suffered by the employee are unrelated to his 2005 work injury, and are degenerative.  Viewed in isolation, the opinion of Dr. Joosse is substantial evidence rebutting the presumption concerning the employee’s claim for additional medical benefits.

Once substantial evidence shows the claimed conditions are not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  The employee must show his 2007 work injury to be the substantial cause, in relation to other causes, for his need for continued medical treatment.  Accordingly, the entire medical and hearing record must be reviewed.  

The Board finds the preponderance of the medical evidence, especially the reports and opinions of the treating physicians Drs. Raymond, Keller, and Zuckerman, and those of SIME physician Dr. Diamond, indicate the employee’s work injury of December 27, 2007, was the substantial cause, in relation to other causes, of the employee’s need for continuing medical treatment, under AS 23.30.010.
   These physicians found objective evidence of mechanical trauma to the employee’s knee.  Despite the employer’s assertions, and despite imprecise language in one of Dr. Diamond’s statements, Dr. Diamond eventually reviewed the entire relevant medical record.  The Board does not find Dr. Diamond confused concerning the imaging studies or the likely cause of the employee’s knee injuries.  The Board also finds the ACL surgery was recommended by the treating physician within the two time limit of Hibdon.  The Board finds no medical evidence to show that the medical treatment recommended was not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on the overwhelming preponderance of the medical recommendations and opinions in the record, the Board finds the employee’s past treatment and proposed medical care is reasonable and necessary under the Court’s ruling in Hibdon.
  

II.
FRIVOLOUS AND UNFAIR CONTROVERSION, AND RELATED PENALTIES


As noted above, the Board has applied the Court's reasoning from Harp to its decisions concerning all sections of AS 23.30.155, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
  In the instant case, the employer has resisted the employee’s claim for continuing medical benefits by two Controversion Notices, based on the reports of Dr. Joosse.  In Bailey,
 the Alaska Supreme Court held that the opinion of a medical witness can provide substantial evidence sufficient to allow an employer to prevail at hearing, if uncontradicted, and that such an opinion is substantial evidence to support a controversion in good faith.
  The Board finds Dr. Joosse’s opinion provides substantial evidence that the employee’s continuing medical problems are no longer related to his 2007 work injury.  Accordingly, we find the controversions were supported by substantial evidence, and not frivolous or unfair, under AS 23.30.155(o).    

Because the employer in Harp did not have substantial evidence to support its controversion, the Court found the controversion was not in good faith, and that a penalty was due under AS 23.30.155(e).
  In the instant case, the substantial evidence in Dr. Joosse’s report supports the employer’s rationale, as an adequately reasonable interpretation of the law, if uncontradicted and viewed in isolation, to support a good faith controversion.
  Accordingly, no penalties are due under AS 23.30.155(e).  

III.
ENTITLEMENT TO INTEREST
The employee’s work injury occurred after July 1, 2000, and AS 23.30.155(p) and our regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  This decision awards medical benefits to the employee for the care provided by Dr. Keller, at least part of which has not been paid.   Accordingly, interest is due to the employee in accord with AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due. 
  

IV.
ENTITLEMENT TO ATTORNEY FEES AND LEGAL COSTS 

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, the Board finds the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  The Board has awarded the employee his claimed medical benefits.  Consequently, we can award fees and costs under AS 23.30.145.
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Bignell
 held that attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court directed the Board to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, the Board has examined the record of this case. The employee filed affidavits of attorney fees and legal costs, itemizing 28.5 hours of attorney time at $300.00 per hour, and $5.39 in legal costs.  The attorney fees claimed totaled $8,550.  The claimed hourly rate of $300.00 is within the range for experienced employees’ counsel awarded in other cases, based on expertise and years of experience.
   

The employer argued the employee’s attorney fees should be reduced for time expended pursuing issues not brought to hearing, such as PPI benefits; and argued the fees should be reduced for the issue on which the employee did not prevail, frivolous or unfair controversion.  The Court in Childs indicated the Board should award attorney fees based on the benefits controverted and awarded or prevailed upon.
  The employee prevailed on medical benefits, but not frivolous or unfair controversion of those benefits.  

Although PPI benefits were at one point at issue in this case, it should be noted that issue was raised by the employer’s physician when he classified the employee as medically stable, resulting in termination of temporary benefits and reduction of the employee to limited permanent impairment benefits.  The employee’s counsel has a duty to pursue those benefits potentially available to the employee, based on the evidence available at the time of his work.  As evidence developed, especially with the SIME opinion, the PPI issue was impacted.  If the Board had relied on Dr. Joosse’s opinion, PPI would presently be at issue.  Although workers’ compensation claims are Protean by their nature, and the specific benefits potentially available in this claim may vary over time, the record indicated the employee’s pursued these issues as they arose until the claim came to hearing in the present posture.  The Board finds the work of the employee’s counsel, pursuing the twists and turns of the claim, provided the foundation for the case presented at hearing, and was reasonable and compensable.  

Although the employee prevailed on medical benefits, but not frivolous or unfair controversion of those benefits, the itemization of time does not reveal time “wasted” on the frivolous or unfair controversion.  The Board finds the affidavits reflect the time expended developing the case was essentially identical, whether or not the frivolous or unfair issue had been argued.  The Board finds this issue was essentially one of legal argument concerning the evidence already developed.  The  Board finds the time expended arguing this issue in the hearing and brief was de minimus.  Although the Board does not intend to award attorney fees for work that does not secure a benefit to the employee, the Board does not intend to discourage diligent representation of injured workers by mechanically reducing their counsels’ fees for lines of argument, which may not prove effective.  Injured workers’ deserve to have their cases fully argued, from every facet, in the same way that the employer’s counsel are expected to pursue their client’s interest. 

Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, the Board finds the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this claim.
  

In the hearing, and in his brief, the employee requested an award of the itemized attorney fees as an advance on any possible statutory minimum attorney fees due under AS 23.30.145(a) on all benefits awarded.  As noted above, the employer controverted the employee's claim.  AS 23.30.145(a) provides the minimum fees we are to award in the successful prosecution of an employee's controverted claim.  Accordingly, the employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) when, and if, the statutory minimum amount based on the payment of past and future medical, indemnity, and all other benefits related to the employee’s injury, exceeds the attorney fee awarded under AS 23.30.145(b).

CONCLUSIONS OF LAW

1.
The employee’s work injury of December 27, 2007, was the substantial cause of his need for continuing medical treatment, under AS 23.30.010. The employee’s past treatment and proposed medical care is reasonable and necessary under the Court’s ruling in Hibdon.  The employee is entitled to medical benefits for his past and proposed continuing medical care under AS 23.30.095(a). 

2.
The employer’s controversions were supported by substantial evidence, and not frivolous or unfair, under AS 23.30.155(o).   Accordingly, no penalties are due under AS 23.30.155(e).  

3.
Interest is due to the employee, under AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due.

4.
 The employee is entitled to $8,550 in fees for his attorney, and legal costs of $5.39, under AS 23.30.145(b). Additionally, the employee is entitled to mandatory statutory minimum attorney fees under AS 23.30.145(a) when, and if, the statutory minimum amount based on the payment of past and future medical, indemnity, and all other benefits related to her melanoma, exceeds the attorney fee awarded under AS 23.30.145(b).
ORDER

1.
The employer shall provide the employee ongoing medical benefits related to his work injury, under AS 23.30.095(a), as discussed in this decision.

2.
The employee’s claim for a finding of frivolous or unfair controversion under AS 23.30.155(o), and for related penalties under AS 23.30.155(e), is denied and dismissed.

3.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of benefits was due.  

4.
The employer shall pay the employee $8,550 in fees for his attorney, and other legal costs of $5.39, under AS 23.30.145(b).

5.
The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) on all benefits flowing from this award, if and when the statutory minimum amount exceeds the attorney fee awarded under AS 23.30.145(b).

Dated at Fairbanks, Alaska on November  30, 2009.







ALASKA WORKERS' COMPENSATION BOARD








/s/____________________________                                







William Walters,  Designated Chairman








/s/____________________________                                  



Debra G. Norum, Member







Not available for signature              _                                






Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FRANZ  PORTELEKI employee / applicant; v. URESCO CONSTRUCTION MATERIALS INC, employer; EMPLOYERS INSURANCE CO. OF WAUSAU, insurer / defendants; Case No. 200720587; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November  30, 2009.






/s/












Maureen I. Johnson, Office Assistant II
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� In Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003), the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act, AS 44.62.460(e).


� Report of Occupational Injury or Illness, dated January 2, 2008.


� Dr. Raymond medical report, December 27, 2007.


� Id.


� Id.


� Dr. Wade medical report, September 12, 2002.


� Dr. Zuckerman MRI report, September 27, 2002.


� Id.


� Dr. Wade operative report, November 8, 2002.


� Id.


� Dr. Raymond medical report, January 2, 2008.


� Magnetic resonance imaging.


� Dr. Raymond medical report, January 2, 2008.


� Dr. Zuckerman radiographic report, January 4, 2008.


� Dr. Keller medical report, January 15, 2008.


� Ross Brudenell, M.D., x-ray report, September 17, 2008.


� Employer’s Answer, dated January 21, 2009.


� “EME,” pursuant to AS 23.30.095(e).


� Dr. Joosse Independent Medical Evaluation, October 27, 2008.


� Id.


� Id.


� Dr. Keller medical report, November 18, 2008.


� Id., Porteleki hearing testimony, October 15, 2009.


� Pursuant to AS 23.30.095(k).


� Dr. Diamond SIME report, May 15, 2009.


� Id.


� Id.


� Id.


� Dr. Diamond Supplemental SIME report, May 27, 2009.


� The employee withdrew this request upon receipt of the SIME report.  See Prehearing Conference Summary, July 7, 2009.


� Workers’ Compensation Claim, filed December 22, 2008.


� Controversion Notices, filed Dec. 1, 2008, February 6, 2009, July 15, 2009.


� Answer filed January 26, 2009.


� Amended Answer, filed July 13, 2009.


� Prehearing Conference Summary, July 7, 2009.


� Id.


� Id.


� Filed October 16, 2009.


� Opposition dated October 23, 2009.


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


� 818 P.2. 661, 665 (Alaska 1991).


� Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


�Smallwood, 623 P.2d at 316; DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.


� Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


� Wolfer, 693 P.2d at 871.


� Id. at 869.  


� Wolfer, 693 P.2d at 870.   


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


� Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).


� See, e.g., Iversen v. Terrasond, Ltd, AWCB Decision No. 07-0350 (November 19, 2007) at 16; Carswell v. A.S.D, AWCB Decision No. 07-0267 (September 4, 2007) at 8.


� See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043 (March 9, 2000).


� 989 P.2d 727, 732 (Alaska 1999).


� Id. at 733.  The Court reversed our application of the third stage of the presumption analysis (as then understood) in Hibdon v. Weidner & Associates, AWCB Decision No. 96-0177 (May 7, 1996) at 4.  But see, S&W Radiator v. Flynn, AWCAC Decision No. 016 (August 4, 2006) at 12, fn 70.


� Hibdon, 989 P.2d at 732.


� Id.


� 831 P.2d 352, 358 (Alaska 1992).


	� Id. at 358.  


� See, e.g., Waddell v. Eagle Hardware and Garden, Inc., AWCB Decision No. 98-0206 (August 11, 1998);  Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).


� 592 P.2d 352 (Alaska 1979).


� 586 P.2d 618, 620 (Alaska 1978).  


� See, e.g., Sutch v. Showboat, AWCB Decision No. 99-0249 (December 8, 1999)


	� See, Lincoln v. TIC - The Industrial Co., AWCB Decision No. 97-0212 (October 20, 1997).


� 111 P3d 321, at 326 (Alaska 2005).


� But, see, Black v. Universal Services, Inc., 627 P.2d 1073, 1076 (Alaska 1981).


� Bailey, 111 P.3d, at 326.


� See Rawls 686 P.2d at 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� 718 P.2d 971, 974-975 (Alaska 1986),


� Id. at 973.


� Id. at 973, 975.  


� Wolfer, 693 P.2d at 871.


� Id. at 869, 870.   


� Id. at 870.   


� Kessick,  617 P.2d at 757; Iversen, AWCB Decision No. 07-0350 (November 19, 2007) at 16; Carswell, AWCB Decision No. 07-0267 (September 4, 2007) at 8.





� Hibdon, 989 P.2d at 731.  


� Id.


� See, e.g., Waddell, AWCB Decision No. 98-0206;  Stair, AWCB Decision No. 98-0092.


� 111 P3d at 326.


� Bailey, 111 P.3d, at 326.


� Id.


� Cf Bailey, 111 P3.d at 325 (FN 10).


� See Rawls 686 P.2d at 1192; Harp., 831 P.2d 352; Childs, 860 P.2d at 1191.


� Arant, 592 P.2d 352.


� Houston, 586 P.2d at 620; Childs, 860 P.2d at 1190.


� 718 P.2d at 974-975,


� See, e.g., Thompson, AWCB Decision No. 98-0315.


� See, e.g., Stowell v. S.O.A., D.O.T., AWCB Decision No. 09-0137 (August 9, 2009); Taylor v. Wal Mart Stores, AWCB Decision No. 09-0021 (February 3, 2009).


� Childs, 860 P.2d at 1190.


� Bignell, 718 P.2d at 974-975.


� See, e.g., Szepanski v. UAF, AWCB Decision No. 07-0004 (January 5, 2007); Fleming v. Municipality of Anchorage, AWCB Decision No. 98-0226 (September 2, 1998); Gertler v. H&H contracting, AWCB Decision No. 97-0105 (May 12, 1996).





3

