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	FINAL DECISION AND ORDER
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AWCB Decision No.  09-0007
Filed with AWCB Anchorage, Alaska

on January 8, 2009


We heard Employee Betty Humphrey-Coleman’s “Petition to Dismiss SIME Doctor and Order Another SIME,”
 and her claim
 for benefits in Anchorage, Alaska on September 18, 2008.  Attorney Michael Jensen represented Employee and attorney Theresa Hennemann represented Employer.  We left the record open until November 11, 2008 for:  Employer’s Medical Evaluator (EME) John Swanson, M.D.’s deposition,
 Board-requested briefing on whether or not part of Employee’s claim should properly be characterized as temporary partial disability (TPD) rather than temporary total disability (TTD), admissibility of EME Lynne Adams Bell, M.D.’s report, Board staff to request a copy of missing Exhibit “A” 
 from SIME Jennifer James, M.D.’s deposition, Employee’s identification of specific medical bills sought showing proof of service of records and associated bills, and written closing arguments on the case’s merits.   We received the last of the requested information from the parties on November 17, 2008, when we received Employer’s closing argument.  We received notice from our Board Designee on December 1, 2008 that Dr. James’ office did not respond to her multiple requests for the missing exhibit.  We closed the record on December 2, 2008, the next hearing date following receipt of the above; we then reviewed the post-hearing filings, and thereafter deliberated.

ISSUES

1. Shall we strike the SIME physician and report and order another pursuant to AS 23.30.095(k) and 8 AAC 45.092(i)?

2. May we rely upon Dr. Bell’s EME report pursuant to AS 23.30.095(e) and Commercial Union Insurance Co. v. Smallwood?

3. Shall we order Employer to authorize and pay for recommended medical treatment pursuant to AS 23.30.095(a)?

4. Can Employee receive TTD for separate days of disability in weeks in which she otherwise worked pursuant to AS 23.30.185, or is she limited to TPD during those times pursuant to AS 23.30.200?

5. Is Employee entitled to TTD for July 15, 2005, July 25, 2005, August 25, 2005 and from May 17, 2006 and continuing pursuant to AS 23.30.185?

6. Is Employee entitled to PPI when stable and rated pursuant to AS 23.30.190?

7. Is Employee entitled to a vocational rehabilitation eligibility evaluation pursuant to AS 23.30.041 if her claim is found compensable?

8. Is Employee entitled to interest pursuant to 8 AAC 45.142?

9. Is Employee entitled to attorney’s fees and costs pursuant to AS 23.30.145 and 8 AAC 45.180, respectively?

CASE HISTORY & SUMMARY OF RELEVANT EVIDENCE

We reviewed the entire file including the medical records and all depositions.  We give a summary of this relatively voluminous material to provide an understanding of this case’s background.

PAST MEDCIAL HISTORY:

According to her medical records, Employee complained of head pain and neck pain radiating into her right shoulder as early as October 12, 1994, after lifting stacks of paper at work in Texas.  She noted to her doctors occasional pain radiated into her “right” arm and some numbness and tingling down the dorsum of her “right forearm” and “right middle three fingers.”  She had conservative treatment without much improvement, according to reports.  Steven Gaede, M.D. diagnosed right C7 radiculopathy with a “probable disc rupture” at that level.
  On February 6, 1995, a right upper extremity electromyogram and nerve conduction study, (EMG/NCS) was interpreted as “normal.”
  On October 27, 1995, Employee’s cervical magnetic resonance imaging (MRI) reportedly showed two-level degenerative disc disease at C5-6 and C6-7, and she also had a positive discogram with pain at C5-6 and “mild degeneration” at C6-7.

On December 15, 1995, in response to a query of whether or not he felt Employee's C6-7 degeneration was caused by her Texas work injury, Jon Ledlie, M.D. opined that given her lack of antecedent neck problems, he could only say “her pain started when she was injured at work” and felt immediate pain and “a pop in her neck.”
  According to medical records, Employee discussed possible surgery with her physician in January, 1996, but this was declined in favor of conservative treatment.

Conservative care reportedly proved unhelpful and, on March 13, 1996, Dr. Ledlie scheduled Employee for a cervical fusion.
  On May 28, 1996, Employee had a C5-6 and C6-7 “microdiscetomy and fusion.”
  Immediately post-surgery on May 29, 1996, she reportedly had “done great” with no right arm pain, moderate neck pain, and little donor site pain.
  On July 16, 1996, Bobby Halbrook, M.S. gave Employee a 30% whole-person PPI rating using the Guides 3rd edition.
  This rating was reportedly based upon a two-level cervical fusion; most of the PPI was attributed to lost cervical of range of motion.  However, on August 20, 1996, Curtis Spier, M.D., saw Employee at the request of the Texas workers’ compensation system and opined she was not yet medically stable for PPI rating purposes.  He also determined a rating at that time would be “inappropriate” and suggested “stabilization” for rating purposes might occur by February 1, 1997.
  On January 24, 1997, Terry Bunker, P.T., determined Employee had reached “maximal medical improvement” and provided a 20% PPI rating admittedly “not reviewed or approved” by Dr. Ledlie but reportedly done pursuant to the Guides 3rd edition.

By report, Employee continued to occasionally complain of right shoulder, chronic neck, and right upper extremity pain.
  By April 2, 1997, Employee reportedly looked “happier” than her doctor had seen her “in years.”  But her shoulder bothered her she said, so Dr. Ledlie referred her for evaluation and treatment.  He noted, however, a recent EMG was negative for any cervical radiculopathy.
  Jan Garrett, M.D. diagnosed right shoulder impingement syndrome.

According to her records, Employee came to Alaska in 1997 and saw Morris Horning, M.D. for follow up care.  On October 15, 1997, Employee reported she had good improvement in some symptoms following her cervical surgery but had persistent neck pain, occasional hand numbness bilaterally mainly in the little and ring fingers, and some occipital headaches although it was, she said, better than before surgery.  Her neck pain was “intense” enough to be quite limiting on her daily activities, and she told her doctor she was taking no medications.

Dr. Horning found “good range of motion” in the neck.  His relevant impressions as found in his report included: some persistent neck pain but no radiculopathy, myofascial neck and shoulder pain, and severe right supraspinatus tendinitis.  He opined Employee was disabled from doing work with prolonged postures in one position, “a great deal” of bending and lifting, use of her right arm in a forward or lateral position, and he allowed a 35 pound occasional lifting limit.  He noted the possible need for right shoulder surgery.
  Dr. Horning did not indicate if these restrictions were permanent.

By late 1997, Employee reportedly returned to Texas.
  On December 29, 1997, she reported to Dr. Ledlie she still had “some” posterior neck pain and headaches.  He determined she needed no further routine follow up with him, according to his report.
  

On January 13, 1998, Employee had right shoulder surgery.
  By August 12, 1998, she said her neck was bothering her again so she had cervical facet joint injections.
  On March 4, 1999, Employee had another cervical discogram; this showed “no pain pattern” at all in the C3-C4 disc and “degenerative pain pattern” at C4-C5.
  On June 30, 1999, she underwent cervical discectomy at C4-5 and re-exploration of C5-6 and C6-7 with ultimate fusion at C4, 5 and 6, according to hospital records.
  Notably, on Employee’s pre-operative physical she listed no headache.

Employee returned to Alaska, so Dr. Ledlie referred her to Dr. Gevaert on July 28, 1999.
  On July 30, 1999, Employee completed a health questionnaire for Dr. Gevaert including a patient pain drawing.  The drawing showed neck ache and aching and burning on the top of the right shoulder going down to about the right elbow.
  Dr. Gevaert stated he found her “disabled” and opined she would not be able to perform her usual work and “should consider vocational rehabilitation” if available under Texas law.
  He provided continued care including trigger point injections and medications.
  She reported left shoulder pain on November 10, 1999.
  Dr. Gevaert referred Employee to physical therapy (PT) which she attended beginning November 15, 1999.  She included headaches in her PT history.
  Left shoulder and arm pain improved but right shoulder symptoms increased, according to the PT records.
  

On March 6, 2000, Employee reported severe pain at the base of her neck and increasing pain in what her doctor referred to as a “right C7 distribution.”  Dr. Gevaert recommended another EMG.
  Her medications included OxyContin 20 mg p.o.
 t.i.d.,
 Vistaril 1 p.o. t.i.d., and Soma 1 p.o. t.i.d.
  On June 19, 2000, Dr. Gevaert imposed a 20 pound “occasional” and 10 pound “frequently” lifting restriction.
  An August 11, 2000 pain drawing showed no left-sided symptoms.
  Dr. Gevaert pressed for additional diagnostic testing including an EMG and an MRI and on September 5, 2000, stated Employee was off work pending further diagnostic testing.
  He noted an internist in Fairbanks was seeing Employee for an employer's medical evaluation (EME).
  

On December 3, 2000, Elizabeth Kohnen, M.D., according to Dr. Kohnen’s records, reviewed Employee's records, examined her, and provided another PPI rating.
  Employee reported pain was “almost continuous” in her neck and shoulder and was 10/10 on bad days and typically 5 or 6 when at “it’s most bearable.”  Her then current medications reportedly included: OxyContin 20 mg p.o. b.i.d.,
 Soma, 350 mg p.o. b.i.d., Vistaril b.i.d., Halcion .25 mg q.h.s.,
 and Vioxx 25 mg p.o. q. a.m.
  Dr. Kohnen noted Employee felt her prior doctors had advised she may need further neck surgery, though Dr. Kohnen said she could not find that stated in the records.
  Admitting “I am not, however, an expert,” Dr. Kohnen felt it unlikely Employee would gain much from another surgery though she deferred to Dr. Gevaert and the surgeon.
  Using the Guides 4th edition, Dr. Kohnen provided a 32% PPI rating, of which only 28% was attributed to the cervical spine.
  

In a letter dated December 19, 2000, Dr. Kohnen opined Employee had reached “maximal medical improvement,” released her to light duty work, and provided a 20 pound lifting limit with no overhead lifting.  Dr. Kohnen’s report does not state whether these limitations were temporary or permanent.

On February 7, 2001, Robyn Yates, ANP at RMA renewed Employee’s medications and increased the Vioxx to 50 mg. 
  Employee complained of severe headaches along with neck and right shoulder pain.
  On February 15, 2001, Dr. Gevaert performed an EMG which showed mild, right C5 radiculopathy and no evidence of carpal tunnel syndrome (CTS), ulnar neuropathy, or brachial plexopathy.
  The previously requested, gadolinium enhanced, MRI on February 16, 2001 showed no evidence of recurrent disc herniations and no stenosis of the spinal canal or neural foramina at any level from C3-4 through C5-6.
  

On March 1, 2001, Employee completed an RMA pain diagram showing worsening symptoms on the right side and no left-sided symptoms.  On that same date Dr. Gevaert reviewed Dr. Kohnen’s report, noted Employee had reached “maximum medical improvement,” and “in essence” agreed with Dr. Kohnen’s report.
  He had “nothing further to offer” her except continued treatment with medications.  Dr. Gevaert continued to follow Employee throughout 2001, seeing her approximately once per month.
  A repeat EMG/NCS done May 22, 2002 showed unchanged, chronic, right, C7 radiculopathy with no evidence of CTS.
  He recommended she try a return to work.
  

At some point, not immediately clear from the records, her OxyContin had been replaced by MS Contin, but Sean Taylor, M.D. changed it back on August 22, 2002.
  Dr. Taylor authorized Employee to return to school part time on August 27, 2002.
  By September 23, 2002, Employee reported some symptoms spreading to the upper portion of her left shoulder as well.
  

By October 9, 2002, Employee’s headaches were dramatically improved, she was able to work on a regular basis, and she was reportedly going to school.  Symptoms on the top of the left shoulder were no longer reported.
  Employee said on January 30, 2003 that she had slipped and fallen over the stairs three weeks earlier; she was employed part-time at “a liquor store in the Valley.”  Employee “iced” her neck and this provided some resolution of her symptoms.  Dr. Gevaert opined this fall caused “exacerbation” of her cervical pain.
  On June 4, 2003, Employee reported to Dr. Gevaert:

She has been experiencing increasing pain in the left side. . . .  She is full time employed at a liquor store and has to lift on occasion up to 50 lb.  This results in aggravation of her symptoms.  She twisted her neck and tried the passive modalities for about six weeks, but still is experiencing significant amount of pain in the neck radiating into the left arm shoulder. . . .

. . .

She was advised to observe the following work restrictions.  She should not lift more than 20 lb occasionally and 10 lb frequently.

Dr. Gevaert’s June 23, 2003 report reflects almost complete resolution of Employee’s neck and shoulder pain with an “80% improvement.”
  Dr. Gevaert formalized his work limitations but did not state whether or not these were permanent.
  

Employee established care with primary care physician John Hunter, M.D., on June 25, 2003.
  Her medications were the same as noted on December 3, 2000 -- with exception of Halcion being dropped and Vicodin being added.
  Employee’s “Health History” completed for Dr. Hunter is generally consistent with that provided in her prior records.
  

By March 2004, Employee reported working full time and going to school.  Her cervical range-of-motion tests were “surprisingly good” according to Dr. Gevaert.  His impression was “[c]hronic recurrent left C7 radiculopathy.”
  On May 14, 2004, Employee reported having pulled a thoracic muscle during lifting at work.  Dr. Gevaert restricted her from any lifting for three days.
  Shawna Wilson, ANP-C reported on June 10, 2004, Employee had discontinued her liquor store employment at Dr. Gevaert’s suggestion and was looking for new employment.  She diagnosed bilateral C7 radiculopathy.
  On June 17, 2004, Dr. Gevaert released Employee to full time work at light duty, with a 20 pound maximum lifting, 10 pound frequent lifting, and avoidance of prolonged sitting, standing, bending/squatting, or overhead work.
  By December 22, 2004, Employee reported few left-sided symptoms and more right-sided complaints.
  On April 21, 2005, Employee reported no symptoms at all on her pain diagram.
  Head and right arm symptoms returned on June 10, 2005 following “a lot of lifting at work.”
  Symptoms radiated into the right upper extremity down to about the base of the thumb but not into the hand.  There were no left-sided neck or upper extremity symptoms reported.

INJURY-RELATED HISTORY:

Employee reported, on July 22, 2005, an injury to her neck, right upper extremity, and shoulder which occurred on July 11, 2005 while employed as a clerk at Employer Knik Kountry Liquor.  She was lifting a case of “6pk beer to put on carrier, when [she] felt a small pop in [her] neck.”
  The next day her arm went “dumb” [sic] and her neck starting hurting.
  Employee saw Catherine Giessel, FNP-CS at RMA on July 15, 2005 on a “semi-emergent” basis because of an “exacerbation” of pain in her right upper extremity.  She said she was not sure what caused the exacerbation; she works in a liquor store but is “very careful” about lifting.  Her symptoms reportedly began “exacerbating” on July 12, 2005 and her right arm became numb.  Employee also reported excruciating pain and weakness as well as burning at the base of her neck.  Her third and fourth fingers on her right hand were very painful and tingling.  She continued, however, to function “under her work restrictions.”
  Ms. Giessel planned an injection for July 21, 2005 and gave Employee a “no lifting” restriction.”
  The RMA intake sheet of that same date states: “Did something to R upper arm & now is in severe pain.  Works @ liquor store.  Tues R arm numb, excruciating pain, weak, burn behind neck finger 3-4 painful, tingle.”  Circled to the right of this notation are the words: “back to work FT @ prev. job.”
  Employee’s pain diagram showed new symptoms into the back of the right forearm and pain extending across the lower cervical and upper thoracic areas into the “left shoulder” region.
  

Dr. Gevaert performed a right, C7 epidural steroid injection on July 21, 2005.  On July 21, 2005, Dr. Gevaert also signed a “Work Status Report” stating Employee was totally disabled from work until “7/24/05.”
  On August 11, 2005 Dr. Gevaert’s impression was “C7 radiculopathy with recent exacerbation following an occupational injury.”

An August 24, 2005 MRI showed a mild, diffuse, annular bulge at C3-4 with probable mild projection of disc material into the left C3-4 neural foramen, but the radiologist did not see “significant mass effect” on the left C-4 nerve.
  On September 16, 2005, Employee reported “with the recent work-related injury, she has been experiencing more excruciating pain” and increasing symptoms not responding to epidural injections or opioid medicines.  Dr. Gevaert opined, after reviewing the MRI, the C3-4 disc was symptomatic, causing cervical disc pain at that level, and referred Employee to Dr. Cohen for a surgical consult.

Employee saw Dr. James Eule, M.D. on October 17, 2005.  There was no mention of the work injury in the history reported in Dr. Eule’s notes.
   He noted a past history of “two neck fusions” and reported “she apparently did fine until her last one” when her right arm started “having problems.”   X-rays showed the prior fusion from C4-7 and “some severe degenerative changes” at the C3-4 level with anterior osteophyte spurring and mild degenerative changes at C7-T1.
  Dr. Eule thought it “unusual” she had relief from a C7 nerve root block because that level “had already been fused” so it would be unlikely that her arm problems would be coming from that level “without evidence of myelopathy
 or problems with significant spinal stenosis
 at the C3-4 level.”
  Employee’s multiple joint pains prompted Dr. Eule’s suggested work up for rheumatoid arthritis; he also recommended a right upper extremity EMG to check for residual compression at C6-7, and a cervical spine computerized tomography (CT) scan.

Dr. Gevaert performed the EMG/NCS on October 26, 2005 and reportedly found mild, chronic, right C5 radiculopathy; borderline right C7 radiculopathy; no evidence of peripheral entrapment neuropathy.

On November 3, 2005, Dr. Eule reviewed these results and found signs of right-sided, chronic C6 and C7 radicular patterns even those these levels were both fused.  Her neck pain and headaches were “unbearable” but she felt she could tolerate the arm symptoms.  This, according to Dr. Eule, made her “problem a little more complex.”
  Dr. Eule expressed concern over more surgery and needed to determine from where her symptoms arose.  He was uncertain if the obvious degenerative disc at C3-4 was the source.  He suggested a CT myelogram and a discogram to “pinpoint” the source of her neck pain and headaches.  Notably, Dr. Eule said:

If there is a strong concordant value to that then possibly extending her fusion one more level is the thing to do.  However, she is running out of levels to fuse and we start to get on a slippery slope with this and we want to avoid this if at all possible.

Employee felt unable to live with her terrible headaches and pain and has “been a reasonable patient.”  Dr. Eule felt it reasonable to pursue a course for improving her pain.
 

A November 9, 2005 myelo-CT by interpretation revealed prior fusions from C4-7, no evidence of spinal stenosis, unremarkable foramen, and disc degeneration but no herniations at C3-4.
  In light of this report, Dr. Eule referred Employee to Alaska Spine Institute for a discogram.
  He again cautioned her about surgery but reiterated if “we can find any obvious concordant pain generator for her then maybe we can consider doing one more level in her neck.”

Employee saw Larry Levine, M.D. on December 28, 2005 for the pre-discogram physical.  She related the work-injury history.  Her current medications included OxyContin 20 mg two times per day.  Employee continued to work full time with Employer.  Dr. Levine’s “problem list” included presumed “discogenic pain at the C3-C4 level.”
  Of note, Employee’s medical history form completed for Dr. Levine is generally consistent with her past history according to her records.

Dr. Levine performed the discogram on January 3, 2006.
  Immediately following the discogram, according to the reports, a radiologist did a post-discogram, cervical CT.  He found a “solid fusion” and an “annular tear” at C3-4 to the left rear laterally and high-grade “bilateral C3-4 foraminal stenosis greater on the left.”

Dr. Eule reviewed the discogram results on January 26, 2006 and found “some concordant pain that reproduced the symptoms that she was having at the C3-4 level.”  Employee said she wanted to continue working and was unwilling to live with “incapacitating pain,” so Dr. Eule recommended she “proceed with anterior cervical discectomy and fusion at the C3-4 level.”

On March 20, 2006, Dr. Gevaert wrote that Employee sustained a work-related injury on July 11, 2005 and as a result of that injury sustained time loss from work including: 1) July 15,2005, 2) July 22, 2005, 3) August 25, 2005, 4) September 16, 2005, 5) November 11, 2005, 6) December 30, 2005, 7) January 3, 2006, 8) February 14, 2006, and 9) March 14, 2006.

On April 27, 2006, Dr. Levine “re-dictated” a “lost” chart note concerning Employee’s discogram.  He noted Employee had “consistent provocation of pain with low volumes” of pressure in the C3-C4 disc.  Pain reportedly radiated into the shoulder region; he diagnosed discogenic pain “at the C3-C4 disc.”  He felt she would “probably need to have this area worked on” to address some of her pain.
  

Employer sent Employee to an EME with orthopedic surgeon John Swanson, M.D., and neurologist Lynne Adams Bell, M.D., on March 20, 2006, and March 22, 2006, respectively.
    Both evaluators noted the other would prepare their own, separate report.
  Neither report expressly states it was shared with the other evaluator, or that either relied upon the opinions of the other.

Dr. Swanson took a verbal history, performed an examination, and reviewed available records and imaging studies.  His history and physical examination reportedly took 55 minutes.  Employee related her history and symptoms and noted she was currently working for Employer doing just “check out work” and not lifting anything over 10 pounds.  Dr. Swanson provided a lengthy review of medical records, summarizing those he deemed “most relevant.”  On physical exam he found “inconsistent” strength testing in the hands.  Dr. Swanson’s relevant impressions included: 1) pre-existing spondylosis of the cervical spine including arthritis and degenerative disc disease, 2) C5-6 and C6-7 anterior discectomies and fusions, 3) C4-5 anterior cervical discectomy and fusion, 4) “spontaneous” temporary exacerbation of pre-existing symptoms in the cervical spine “7/15/05” resolved, stable, and back to baseline, 5) history of prior somatic focus with subjective complaints “outweighing objective  abnormalities,” 6) evidence of “symptom magnification” with “probable secondary gain,” 7) “psychological” and probable physical addiction to pain medications.

Dr. Swanson found that an “inconsistent” history of “an acute event on 07/15/05” vis-à-vis her first evaluation with Ms. Giessel on July 15, 2005, versus the history she gave him, created “doubt” as to the “validity” of the Employee-provided history.  He found evidence of “symptom magnification” with what he called “probable secondary gain.”  This included his perception of greater cervical range of motion when he observed Employee “casually” compared to the inclinometer measurements, diffuse tenderness to light touch over her spinous processes and bilateral shoulder areas, grip strength inconsistencies, inconsistent two-point discrimination test, and “give-way” on strength testing.  Dr. Swanson felt these all led to his conclusion Employee exhibited symptom magnification with probable secondary gain.

Dr. Swanson likened a Chingford study of spondylosis degeneration of 3-4% per year in the lumbar spine to Employee’s cervical spine issues and felt it “probably applies in the cervical spine as well.”  He felt she had a “temporary spontaneous exacerbation of the chronic recurrent symptoms in her neck, right upper extremity, and the headaches on 07/12/05 according to the records.”
  He opined this combined with her “psychosocial abnormalities.”   Dr. Swanson emphasized the history of depression and past history of Employee being an “emotional wreck” in 1995.

Dr. Swanson’s diagnoses echoed his findings, supra, and he felt her “behavioral abnormalities” were the major contributing cause of her current need for evaluation and treatment.  He found a lack of objective evidence to support Employee’s subjective complaints.
  There was no indication in Dr. Swanson's mind any of his diagnoses were related to the work injury.
  He felt she suffered a temporary exacerbation of her underlying chronic symptoms in July 2005, which he expected given her condition’s “progressive nature.”  There is no objective reason to perform the recommended fusion at the C3-4 level, according to Dr. Swanson.
  The date of medical stability issue he said was “moot.”  He provided a 32% PPI rating for the neck and shoulder using the Range of Motion method from the Guides 5th edition.
  Dr. Swanson attributed 24% of this PPI rating to the cervical spine.
  There was no objective reason why she could not return to work as a clerk with Employer but he predicted she would “choose” to not return given her “behavioral abnormalities.”
 

Dr. Bell saw Employee on March 22, 2006.
  The length of time her evaluation took was not given.   Dr. Bell reportedly took a history, performed a physical examination, reviewed the available medical records, summarized them, and provided her discussion and answers to specific questions from Employer.
  Like Dr. Swanson, Dr. Bell noted Employee’s reportedly “inconsistent” cervical range of motion “when distracted,” and noted her diffuse, “non-anatomical” numbness.  According to Dr. Bell, Employee’s EMG tests have all been “normal.”  Dr. Bell’s relevant impressions included: 1) Chronic, progressive, cervical spondylosis unrelated to any work injury, 2) chronic pain disorder most likely somatoform, 3) history of chronic depression and anxiety most likely affecting the chronic pain syndrome, and 4) no evidence of a work injury.
    Dr. Bell concluded Employee did not suffer a work injury.  Consequently, Dr. Bell opined her work was not a substantial factor in her “current symptom profile.”  Dr. Bell also offered there is no objective reason to perform an additional fusion, Employee is medically stable, her discogram is “not useful” in determining the cause of her pain, and they are “inherently unreliable.”  She has no ratable PPI, according to Dr. Bell, because she had “no injury.”  Dr. Bell opined Employee could continue her job with Employer and any current work restrictions would be the result of her 1994 injury.

On May 5, 2006, Dr. Gevaert stated:

I believe that she should proceed with a C3-C4 fusion.  It is my opinion that she experienced substantial aggravation of a preexisting condition following the more recent occupational injury.

On August 2, 2006, Dr. Gevaert wrote he had followed Employee “for several years” treating the effects of the 1994 Texas injury.  Her condition remained fairly stable until July 11, 2005 when she sustained an occupational injury with Employer, he said.  Since then her pain in the cervical region had reportedly increased.  Her discogram “confirmed the diagnosis of C3-4 discogenic pain,” which did not respond to conservative care.  He noted Dr. Eule had recommended cervical fusion.  Dr. Gevaert further stated:

It is my opinion on a more probable than not basis that the July 11, 2005, work-related injury resulted in substantial aggravation of your neck condition, and this injury has led to the C3-C4 discogenic pain.  The treatment options include to either continue present management with occasional epidural steroid injections, physical therapies, [sic] cervical traction, but you stand a better chance to improve functionally with a C3-C4 discectomy and fusion.

Your condition in terms of cervical discogenic pain has not reached medical stability.  I believe that you can perform work in the light work category, i.e., not to lift more than 20 lb occasionally and 10 lb frequently.

The Board sent Employee to an SIME with Jennifer James, M.D. because of medical disputes between the attending physicians and the EMEs.  Employee saw Dr. James on March 15, 2007.  The Board received Dr. James’ original 10 page report on June 18, 2007.  Dr. James said she would send her “chart review” within two weeks of her report.
  

On August 21, 2007, Dr. James erroneously mailed another original SIME report
 and her chart review to the Law Office of Tasha M. Porcello, which on August 24, 2007, mailed it to the Board with a cover letter explaining that Ms. Porcello’s office had received it by mistake.
   The chart review, among other things, lists doctors who Dr. James said evaluated Employee, and says, or does not say, for example:

Employee reportedly complained frequently in January 1995 to Michael Gorby, M.D. of “bladder infection”; says her son has been stealing her medication on January 21, 1995; does not mention the February 6, 1995 negative EMG/NCS; mentions “Ms. Tyler” saw Dr. Ledlie on October 1, 1995; references Nigel Corby, M.D., and Michael Jordan, M.D. as providers; does not mention an October 27, 2005 cervical MRI or a November 28, 2005 cervical discogram; states Employee on January 10, 1996 is reporting Dr. Ledlie recommended conservative treatment; refers to a “January 20, 1996” MRI; does not mention most of Employee's 1996’s medical records including Dr. Ledlie’s surgical recommendations, surgery, an EMG, and two cervical PPI ratings; states Employee told Dr. Ledlie “her life is closing in on her” on November 2, 1996; does not mention a January 24, 1997 cervical PPI rating; cites a “February 18, 1997” report from Dr. Gevaert; cites no records from January 14, 1997 through May 4, 1998; does not mention a normal C3-4 discogram on March 4, 1999;  cites a “May 30, 1999” cervical surgery; does not mention another PPI rating done on December 8, 2000; and generally cites other medical records not found in the SIME records provided to her, according to the copy of the SIME records found in the Board's file.
   

Dr. James’ SIME report requested clarification of question 11 and requested a complete copy of the EME “performed in March, 2006” noting “several pages are missing.”
  Dr. James’ report described Employee’s injury, chief complaints, functional evaluation, brief Employee history, general information, a systems review, physical examination, diagnosis, discussion, and answers to the Board's questions.
  Dr. James reported among Employee’s “chief complaints” were “cold hands and feet.”
  Among other things, Dr. James’ report says Employee reported: a fall on November 18, 2002, working about 30 hours per week, musing over whether or not she has sleep apnea, Caesarean sections in 1996 and 1999, and a cervical fusion re-do in 1998.
  Dr. James’ report lists Employee’s then current medications as including Vioxx, lists ages and causes of her parents’ deaths, and lists a litany of myriad medical problems including cold extremities, various skin issues, dizziness, and tingling in both feet.
  She states Employee has no primary care physician, lists several non-work-related conditions for which Employee is “suspicious,” and suggests her headaches result from untreated, obstructive sleep apnea.

Dr. James referred in her report to an MRI report dated February 16, 2001 and one from August 24, 2005.  Dr. James found changes on the latter were degenerative, took “months or years” to develop, and were not related to any trauma suffered on July 11, 2005.
  She felt EMG/NCS studies failed to show any cervical radiculopathy.

In her answers to the Board's questions, Dr. James stated Employee suffered a cervical strain in 2005, which temporarily aggravated preexisting pain generators, the employment was not a substantial factor causing the need for treatment after one year post-injury, employment was not a substantial factor in her cervical pain but resulted in a temporary exacerbation of preexisting pain generators for up to one year, Employee’s preexisting fusions made her more susceptible to injury or aggravation, a C3-4 fusion is “contraindicated,” all treatment to that point had been reasonable and necessary, her pain from the 2005 strain at work was medically stable as of March 2006, she may continue her work as a store clerk and any restrictions are the result of her 1994 Texas injury, she was limited to no overhead lifting and no lifting greater than 20 pounds, her medications were reasonable but not related to the 2005 strain, and she suffered no PPI as a result of this injury.

WITNESS TESTIMONY:

Employee’s Witnesses:

Laurel Tamez testified live at hearing as follows: She has been a Knik Kountry Liquor employee since 2002.  She worked with Employee frequently and became her friend over time.  Ms. Tamez found Employee to be “a hard worker” and “hard to keep up with.”  Ms. Tamez noticed “no problems” with Employee performing her job duties prior to the injury date.  Cased beverages varied in weight and some weighed “up to 30 pounds,” with one brand weighing as much as “45 pounds.”  A six-pack weighed “3.5 pounds.”  Ms. Tamez identified photographs of Employer’s premises and described how employees had to move cases around in relatively cramped quarters to obtain products for customers.
  

Ms. Tamez said she was not present on the injury date but saw Employee within 48 hours and she was complaining of pain; she had never complained to Ms. Tamez before.  According to Ms. Tamez, Employee complained of headaches and of needing an ice pack to treat symptoms -- something Employee said she had not needed in a long time.  Ms. Tamez gestured to her right neck area and the top of her right shoulder region as the area of which Employee complained.  Ms. Tamez said she noticed after the injury date Employee was much more “cautious” at work.  Ms. Tamez would occasionally assist Employee in moving household items and felt Employee could no longer do the work required of her.

On cross-examination, Ms. Tamez admitted she was not Employee’s supervisor.  She characterized Employee’s work as not “light duty,” admitted she was unaware of any prior lifting restrictions, but was aware of Employee’s medication use.

Govie Coleman testified live at hearing as follows: He is Employee’s husband since 1998.  He noted before the injury Employee used to “have fun” and do many household “chores.”  Now she cries at home because of pain, “can’t get comfortable,” complains of constant headaches, has pain when driving, and says she has problems with numbness in her hands and arms.  He dries her hair and does many of the chores at home she formerly performed.  These were not issues before the injury subject of this claim, according to Mr. Coleman.

On cross-examination he admitted he may be gone for up to six weeks at a time for employment at which time he could not observe his wife.  Mr. Coleman noted Employee has difficulty interacting with her grandchildren.

Betty Coleman testified live at hearing as follows: She started working at Employer’s store in August 2002, working as a checker, stocker, in the cooler, with tobacco products, and swept and mopped the floors or washed windows as required.  Her last day of employment, she testified, was May 7, 2006.  Employer had offered her continued employment but she could not perform it physically.  She had no physical problems performing her job with this employer prior to her injury date.  

Employee stated on July 11, 2005 she lifted several fifteen pound cases and felt a “pop” in her neck.  She recalled in retrospect that it felt much like the “pop” she had felt in Texas in 1994.  Employee felt “tension and strain” into her neck, and right-hand numbness.  The next day she said she felt tingling and numbness in her right arm and felt neck pain.  She now has left-hand numbness as well, she averred.

Employee testified she eventually sought medical care with Dr. Gevaert who referred her to Dr. Eule for a surgical consult.  She maintained her left arm symptoms were not present before the injury.  Her headaches are “more severe” than they were before the injury she said.  Employee is “tired of hurting” and said she wants to have additional treatment, including surgery as recommended by her doctors.

Employee described her evaluation by EME Dr. Swanson as about 60 minutes long, thorough, and polite.  She characterized her SIME visit with Dr. James as “a joke” that lasted about 10 minutes.  The Dr. James examination, according to Employee's perception, was “brief” and included a check of Employee’s reflexes and some measurements.  Employee asserted Dr. James was mostly concerned about her “completed questionnaire” and was not concerned “at all” about her MRI.  Though there was a film viewer in the office, Employee testified she did not see Dr. James review the MRI films that Employee brought with her, and took with her when she left.  

Employee said Employee’s private health insurance will not pay for any of her work-related treatment, including any surgical treatment.  She further testified she has not been able to obtain the recommended surgical treatment because it requires pre-authorization by the workers’ compensation insurer.

On cross-examination, Employee recounted some of her extensive pre-injury medical history.  She recalled a pre-injury light-duty work restriction and said she observed that restriction while working for Employer.  Employee also discussed her return to work with a different employer following her 1994 Texas workers’ compensation injury.

Upon Board questioning, Employee said she worked briefly at the State Fair “checking credentials” at a participant’s gate, working 4 days in 2008 and 9 days in 2007.  She testified she sat, stood and generally “listened to the radio” until she needed to check credentials and generally worked from 8 to 4 or noon to 12:30.

Dr. Gevaert testified by deposition on August 26, 2008 as follows: He is a physician, Board certified by the American Board of Pain Medicine and the American Board of Physical Medicine and Rehabilitation.  He also holds a Pain Management Subspecialty and is Board certified in Electrodiagnostic Medicine.
  He testified he has treated Employee since 1999 for a history of chronic neck pain from a Texas injury.
  He was aware of the July 11, 2005 work injury subject of this claim and initially thought it would be a “temporary exacerbation” of her chronic neck problem.  However, he averred a discogram showed symptoms coming from the C3-4 disc.
  He ordered an MRI for this injury given that Employee had been seen at his clinic on July 15, 2005 on a “semi-emergent” basis in severe pain with a numb right arm, weakness, burning at the base of her neck, and tingling in the 3rd and 4th fingers of her right hand, all of which he opined could be “radiculopathy” or a “pinched nerve.”

Dr. Gevaert found the MRI showed an old, stable fusion from the Texas injury but also showed a diffuse, annular bulge of disc material at C3-4 without mass effect on the left C-4 nerve, which he felt were “new findings.”  These findings, he offered, could explain her increased neck pain.
  An EMG was “equivocal” on October 26, 2005; he noted she had known C-7 problems.  It showed a C-5 radiculopathy and a “borderline” C-7 radiculopathy.  But Dr. Gevaert felt the MRI and EMG did not explain her symptoms fully, so he recommended a discogram to determine if the abnormality at C3-C4 was clinically significant or not.
  The only way to find out, he opined, was to “challenge” the disc by injecting dye and pressurizing it to try reproducing the symptoms.  If symptoms are reproduced, it is called a “positive provocative discogram.”  The discogram reportedly showed an annular tear, postero-left-laterally and high grade 4-5 foraminal stenosis, left greater than right.  Dr. Gevaert opined the tear could be the same as the “projected” disc material shown on MRI.
  

According to Dr. Gevaert, given the post-discogram CT which differs from the MRI’s technique, “it definitely correlates with MRI evidence of disc material in the foramen.”  Given that Employee had not responded to various conservative treatments “then we proceed with a fusion at that level” to treat her continued symptoms.  Collaborating with radiologist Dr. McCormick and with Dr. Levine, Dr. Gevaert concluded she had a “symptomatic disc at C3-C4” and stated after consulting with Dr. Eule that all four doctors agreed and “felt that only the fusion would probably be the appropriate intervention.”

Dr. Gevaert explained his August 2, 2006 letter, which he wrote because Employee was having trouble obtaining medical care for her July 11, 2005 injury.  He wrote that letter to express his opinion that the need for a fusion was related to “that injury” and that “remained his opinion” today.
  In his opinion, “without any doubt” the C3-C4 symptomatic disc is “directly the result of the 7/11/05 injury.”  There may have also been “some exacerbation” of the C-7 injury as well, he testified.  It is his opinion that the injury is “a substantial factor” in “triggering the symptoms” she expressed after her injury including “radiating signs” into the right fingers, and neck pain.
  

The July 11, 2005 injury according to Dr. Gevaert “substantially caused” the disc condition at C3-4, “accelerated” her need for neck surgery, and “accelerated” her need for epidural steroid injections, an MRI, PT, and an EMG/NCS.  The “exacerbation” of her preexisting C-7 symptoms lasted twelve months or until July 11, 2006.  Her C-7 symptoms returned to “baseline” pre-injury status he said by July 11, 2006.
  However, he testified the symptoms from C3-4 are ongoing “and still not resolved.”  To treat those symptoms, Dr. Gevaert recommends a fusion.  The treatment she has received to date for this injury has been “reasonable and necessary” he averred.

As for Employee's exertional level, Dr. Gevaert testified Employee’s work level includes the “sedentary” capacity with no limit on sitting or standing but no lifting over 10 pounds.
  He expects objective improvement following surgery; he opined she is not medically stable.  “[W]e’re just waiting for an approval to proceed with the C3-C4 fusion, if that is what Betty wants to do.”
  He noted Dr. Eule previously agreed with the surgical recommendation.
  

Dr. Gevaert also discussed recent successes with “disc replacement” surgery, which was not as “far along” in 2005 when this injury happened.  He noted that in 2005 fusion was the only “reasonable option.”  Dr. Gevaert leaves that decision up to Dr. Eule.
  Dr. Gevaert sees patients “quite commonly” who have “four level” cervical fusions.  Given her prior fusions and the known risk to discs above and below the fused level, it would take lesser trauma to cause an annular tear like Employee has, he opined.

On cross-examination, Dr. Gevaert admitted his records only went back to 1997.  He conceded there was no way to tell when the disc bulge or spinal stenosis happened.  Dr. Gevaert testified there does not have to be “nerve impingement” to justify disc surgery.  He felt even though the disc appeared torn and bulging mainly on the left and most of Employee’s symptoms are on the right, Employee has described “referred pain” into the left shoulder as shown on her pain diagram.
  He noted Ms. Giessel’s work restriction slip effective July 15, 2005 with a no lifting restriction and felt though she was not “totally disabled” she was disabled “from her work” in a liquor store because of the no-lifting restriction.
  Dr. Gevaert went through the letter he wrote on March 20, 2006
 explaining the dates (admittedly provided by Employee) on which he opined she was incapacitated from work.  He clarified that she was in fact released to “sedentary work” on September 16, 2005.
  

Dr. Gevaert testified he would expect a person with a tear in the C3-4 disc to have neck pain primarily, headaches, mid-neck pain, and pain radiating between the shoulder blades.
  He noted Employee’s post-injury medications were “pretty much” the same as pre-injury except her OxyContin which was increased from 20 mg twice a day to 20 mg twice a day plus 10 mg once a day.
  In reviewing the “gestalt”
 of Employee’s situation, he noted the overall pain level had increased since her injury.
  Employee’s risk of narcotic addiction is “very low” in his opinion.
  Dr. Gevaert acknowledged an EMG is not very sensitive in the C3-4 area.
  He further explained and justified his rationale for prescribing drugs and recommending surgery -- either a “fusion” or “disc replacement.”

Employer’s Witnesses:

Dr. James testified by deposition on November 19, 2007.  Before going on the record, Dr. James asked Employer for complete copies of the two EME reports Bates-stamped 357-419 because they had not reached her in “complete form.”  Employer complied; Dr. James testified she had not yet read them through and did not think it was necessary to read them before answering questions.
  She testified she is a clinical professor at University of Washington, has a private practice, and is Board-certified in Physical Medicine and Rehabilitation, Spine and Spinal Cord Injuries Medicine, and is Board-eligible in Pain Medicine.
  

She stated she performed an SIME on Employee, which included physically examining her, reviewing about three inches of medical records, and issuing a written report.
  The first ten pages of her report is her narrative and the last eleven pages is a summary of her chart review.  The “history” portion, according to Dr. James contains information obtained from Employee.  Her opinions and conclusions were expressed to a “substantial degree of medical certainty.”  Dr. James explained why her report was several months late: she had a “life-threatening” illness that required a couple of surgeries and she consequently lost about “three months’ work.”
  She was, she averred, able to dictate her thoughts before she was hospitalized.  She is confident her report issued in June 2007 accurately contains her impressions and conclusions.  She testified each injured worker completes “information forms” on which Dr. James takes notes; she maintained there is “no way” she could have mixed Employee up with another worker because Employee is the only person Dr. James saw from Alaska with that name.  She stated she remembers Employee “well.”
  

Dr. James explained “Transitional Zone Syndrome,” which refers to what she called the well-documented effect of fusions at one level on the adjacent levels.  It results in a ten to twenty times higher risk for accelerated, profound degenerative changes in adjacent discs.  “Pain” she testified is not one of the recognized diagnostic criteria most surgeons use to fuse a vertebra.
  A fusion at more than one level results in degeneration being “exponentially accelerated” and adding fusions to existing fusions is a “guarantee for a lifetime of neck pain.”
  Smoking is a “sure bet” for accelerating degeneration, she opined.
  Annular tears she averred are “common signs” of degeneration and Employee’s complaints would have been expected even without the work injury.

In Dr. James’ opinion, a C3-4 fusion in Employee’s case is “contraindicated” and will cause more problems.  Dr. James felt Employee has no evidence of instability, progressive neurological deterioration, or encroachment on any nerves.  Therefore, Dr. James opined Employee does not meet the diagnostic criteria for fusion and an additional fusion “would beyond a doubt do more harm than good.”
  If she gets it, according to Dr. James, Employee should plan on “big changes” in her life like no longer driving a car and possibly losing her license.
  If another fusion eventually affects the C-2 level she may need a respirator to breathe because of hypermobility of that level and bone spur development.  Christopher Reeve,
 one of Dr. James’ patients, had a C-2 spinal cord injury.
  

Dr. James testified any effects Employee felt from the 2005 work injury were “temporary” and lasted no more than a year.  She based this conclusion on her findings that there were no changes in her radiographic images, no neurological deterioration, and all she had was a “sprain-strain” injury.
  She concurs with the EME doctors who found no sign of any continuing effects from the strain-sprain injury.  Dr. James testified Employee is medically stable with no ratable PPI resulting from this injury.  Any work restrictions would be related to her prior problems, she averred.  In Dr. James his opinion, the July 11, 2005 injury caused a cervical strain-sprain to all myofascial structures in the cervical spine but all had resolved by the March 2006 EMEs.
  

On cross-examination Dr. James admitted her professorship is “voluntary.”  She stressed that she is the only person in the entire Northwest in private practice Board-certified in “spine and spinal cord injury medicine.”  She testified she consults for large employers and does EME’s for both claimants and employers.  She conceded she does not operate on spines and refers patients to surgeons for that purpose.
  

Dr. James saw Employee once and examined her for about an hour and one-half.  She disagrees with Employee’s statement that her evaluation took only fifteen minutes.  She admitted she did not review any MRI films and performed no tests.  She is not Board-certified in performing EMG or in radiology.  Dr. James did not have the “forms” Employee reportedly completed with her at the deposition.  She explained she obtained all historical information either from Employee directly or from the forms she completed at Dr. James’ office.  If there were any “errors,” she offered these may have resulted from Employee’s “poor handwriting.”  Dr. James testified she performed her chart review during recovery from her surgeries.  Dr. James said any items attributed to Employee’s medical or other history, now disputed by Employee, came either from Employee “directly” or from her completed intake forms.
  Employee requested a copy of the “information forms” including the historical checklist and pain drawing be attached as an exhibit to Dr. James’ deposition.

Dr. James reviewed the various non-work-related medical conditions for which Employee was “suspicious” and explained why she thought Employee might have these conditions.  She lamented her finding that Employee had no primary care physician who could determine if these diseases were present.  Notably, Dr. James admitted that Employee picking up a case of beer “certainly could have caused a bulge” at the C3-4 disc and she could not “rule out” the injury being a factor in the bulge at C3-4.
  The parties stipulated that no records were provided in the SIME documents to Dr. James dated between the dates “December 8, 2000 and June 25, 2003.”

On re-direct examination, Dr. James asserted it would be “humanly very difficult” for her to have made her detailed findings in only fifteen minutes.  None of the alleged errors Employee pointed out would make any difference in any of her opinions, she said.  For example, if the “cold hands” were no longer a symptom “[m]aybe she’s gotten her diabetes treated” or stopped smoking.  Employee pointed out that Dr. James’ “chart review” listed and commented upon several medical reports that the parties had previously stipulated they, and she, did not have.  Explaining this inconsistency, Dr. James admitted that it is “always possible to have a typographical error.” 

Dr. Swanson testified by deposition on October 23, 2008 as follows: He is a Board-certified orthopedic surgeon and is certified by the American Board of Independent Medical Examiner's.
  He is licensed to practice medicine in five states.
  He examined Employee as an independent contractor working through Impartial Medical Opinions.
  He testified he reviewed medical records going back to 1994.  Since his evaluation on March 20, 2006, Dr. Swanson had received and reviewed additional medical records; he also received and reviewed Dr. Gevaert’s deposition.

Dr. Swanson testified lifting a case of beer weighing between ten and fifteen pounds is not a “medically plausible mechanism” for neck injury at the C3-4 level.  He noted there was no scientific literature documenting such an injury can occur under those circumstances.  In short, he averred it was “physiologically impossible.”
  By contrast, he testified the degenerative changes found in Employee's neck were the result of “arthritic degenerative processes.”
  Dr. Swanson found “no objective evidence of radiculopathy” at the time of his evaluation.
  He conceded some of Employee's physical complaints could be caused by the C3-4 level.
  Dr. Swanson testified that in all medical probability Employee “did not suffer an injury” in July 2005.  By contrast, he opined she had a “spontaneous waxing and waning” of long-standing, ongoing symptoms since 1999.  According to Dr. Swanson, the only thing she really could have done was “strain her trapezius muscle.”  If she did that, he averred, it would have resolved within “usually three months.”  He found no evidence of a continuing strain.
  He opined Employee was medically stable as of his examination date.  He reiterated his opinion as set forth his report; he felt she was able to go back to her job with Employer without any restrictions.

Dr. Swanson downplayed the importance of a discogram, testifying that the “majority of physicians” do not rely upon them because they are “subjective.”
 Furthermore, he faulted Dr. Levine's discogram because he opined that it only occurred at one level, and there was not a “control level,” rendering Dr. Levine's discogram test “invalid” in his opinion.
 He further opined the fact Employee has had previous fusions without permanent relief proves that “modern medical science” is not able to solve “axial neck pain” by fusion.

Dr. Swanson did not believe the increase in 10 mg of OxyContin per day pre- and post-injury indicated a significant change in pain symptoms.
  In fact, Dr. Swanson believes the incremental increase is simply a “spontaneous result” of Employee's increased tolerance to pain medication.
 Lastly, he opined Employee was not a candidate for disc replacement surgery at C3-4, because she was not a candidate for a fusion.  He further felt she was specifically contraindicated for “disc replacement” because she has “lots of arthritis” of the vertebral facet joints and a disc replacement “would not address that problem.”

On cross-examination, Dr. Swanson conceded in the past he has also been a subcontractor for other medical evaluating offices such as OME, Concentra, Orthopedic Consultants, and MCN.  He acknowledged he has not actually treated a paying patient or performed surgery since 2001.
  He lists as a subspecialty “legal medicine” and admitted 98% of his medical evaluations are done for the defense bar.  He has never done multilevel fusion surgery with instrumentation.  Dr. Swanson does not have Board certification in radiology, but “has training in it” and relies on a number of studies done that he testified show orthopedic surgeons are “more accurate in interpreting imaging studies” of the musculoskeletal system then are radiologists.
  Similarly, he testified that though he has no certifications in psychiatry or psychology, “70% of psychiatry” done in America is done in family practice offices, and he has experience in family medicine as well.
  Dr. Swanson averred he could not find “one single article” in the medical literature stating that lifting, performing activities with the arms, or bending, can cause a cervical disc to herniate.

In Dr. Swanson's opinion, the “biological pathology” in Employee's cervical spine has not worsened significantly over the years.
  He also reviewed the August 4, 2005 MRI report and film and disagreed with the radiologist.  In Dr. Swanson’s opinion, contrary to what the radiologist said, there is “no projection of disc material into the left C3-4 neural foramen.”
  He further opined, contrary to Dr. Eule and Dr. Gevaert, there was no disc herniation because that requires “a tear in an annulus” along with “extruded or free disc fragments” -- and he found none of that in this case.
   As support for his opinion there was no impingement on any nerve root caused by the bulge in the C3-4 disc, Dr. Swanson relied upon Dr. McCormick's radiological interpretation in which he says there was “no significant mass effect on the left C-4 nerve root.”
  He further opined there was “no significance” to the post-discogram CT showing the tear.  Dr. Swanson discredited the importance of the August 10, 1994 pre-injury MRI in which there is no discussion of anything wrong at the C3-4 level.  In his opinion, the radiologist at that time “didn't pay any attention to it.”  Dr. Swanson provided a 32%, 5th Edition, American Medical Association Guides to the Evaluation of Permanent Impairment (Guides) PPI rating for the cervical spine which he said “happened to turn out to be exactly the same” as the rating Employee had previously, following her Texas injury.  However, he conceded he had no idea from which edition of the Guides the prior rating had come.

THE PARTIES’ ARGUMENTS:

Employee argued she is entitled to various dates of temporary partial or temporary total disability, as set forth in her brief and in her closing argument.  She alleges she missed three work days in 2005 because of her condition for which she had not received any disability benefits.  Furthermore, she claimed TTD from May 17, 2006 to the present and continuing, until she is determined medically stable.
  For periods in which she briefly worked at the Alaska State Fair, she requested either TPD or a “credit” against any TTD owed.  Specifically, Employee identified the period August 15, 2007 to September 6, 2007, in which she earned $530.00.  She identified the period August 14, 2008 through September 6, 2008, during which she earned $499.13.
  Employee also identified unpaid medical bills including $850.00 at Alaska Spine Institute Surgery Center, and $2,039.88 at Alaska Spine Institute/RMA.
  She further noted the Operating Engineers Union Health Trust was owed $196.12 and she had paid from her own pocket $400.00 to Alaska Spine Institute Surgery Center and $200 to Alaska Spine Institute/RMA, for which she requested direct reimbursement.

Employee argued Dr. Bell's March 22, 2006 EME report was not admissible pursuant to her Smallwood objection.
  She further argued the “information forms” and pain drawing Employee reportedly completed at Dr. James's office “did not exist” and her attempts to obtain them from the court reporter, which was to mark them exhibit “A” to Dr. James’ deposition, proved fruitless.

As for the merits of her claim, Employee argued Dr. Gevaert’s opinion supported a finding that the July 11, 2005 injury resulted in a temporary exacerbation of employee's previous C-7 condition, and caused her C3-4 protrusion or herniation.  She averred the temporary C-7 aggravation resolved by July 11, 2006, and the C3-4 condition is objectively confirmed by MRI studies showing an annular tear at that level.   She further argued Dr. Eule and Dr. Gevaert both recommended discectomy and fusion.  Employee argued she is entitled to payment of medical costs to treat the C-7 exacerbation through July 11, 2006, medical treatment from March 20, 2006 to the present and continuing for her C3-4 condition including surgery, TTD benefits for the times specified and from May 7, 2006 forward because she alleges the medical treatment delay was caused by Employer's controversion of her case.  She further argued Dr. Gevaert has been in the best position over several years treating her neck to know the effects the July 11, 2005 injury had upon it.  Employee asked us to minimize Dr. Swanson's opinion because it was inconsistent with her attending physicians’ opinions, consistent with his opinions in other cases in which the Board or the Alaska Workers’ Compensation Appeals Commission (AWCAC) have recently rejected it, and goes beyond the scope of his expertise.  She further asks us to consider reports from learned treatises she attached to Dr. Swanson's deposition
 which, she asserts, belie his assertions that there is no scientific evidence lifting can cause a disc herniation in the neck.

Employer on the other hand asks us to rely upon Dr. Swanson's testimony as supported by SIME Dr. James' opinions.  Employer argued and acknowledged it accepts liability for a sprain or strain type injury to Employee’s neck through July 2006, but not after.
  It focuses on Dr. Swanson's opinion that lifting a case of beer is not a “scientifically accepted mechanism” for causing a cervical disc bulge or herniation.
  Employer urges us to find this injury had only a temporary effect on C4-7, which resolved by July 2006 and that there is no objective evidence of a C3-4 level problem.  It discredits the discogram performed by Dr. Levine and the conclusion based upon that study by Dr. Gevaert.  Even if we find the C3-4 level was a work-related condition, Employer would have us deny and dismiss the claim for surgery based upon Dr. James’ opinion that it was “contraindicated.”  Employer also notes there is no PPI rating upon which we can base a PPI award, no transportation costs are documented, and it claims it already paid the Alaska Spine Institute Surgery Center bills at issue.  Consequently, Employer argues no attorney’s fees or costs are due either.  Employer asks us to deny and dismiss Employee's claim in its entirety.

PROCEDURAL FACTS:

Compensation reports show Employer paid TTD on September 16, November 11, December 30, 2005, January 3, February 14, March 14, 2006, and from March 19 through March 22, 2006 for a total of $364.20.
  Employer controverted “all benefits” after March 20, 2006 on April 19, 2006.
  Employee filed a claim seeking specific dates of TTD in 2005 and TTD from May 7, 2006 and continuing, and other benefits.
  On September 11, 2006 Employee filed a “Smallwood” objection and requested an opportunity to cross-examine Dr. Swanson and Dr. Bell on their March 20 and March 22, 2006 EME reports, respectively.
  On October 6, 2206, Employer answered the claim, denied all requested benefits, and raised affirmative defenses.
  

On December 12, 2006, the parties stipulated to an SIME with Dr. James.
  On May 7, 2007, Employee petitioned to dismiss Dr. James and order another SIME mainly because Dr. James’ report was tardy.
  Employer opposed the petition, citing expense.
  

Employee requested a hearing on her petition concerning Dr. James on June 1, 2007.
  Employer opposed the request citing a need for more information concerning the cause of Dr. James’ delay.
  Dr. James’ report eventually arrived and her deposition was done on November 19, 2007.  The petition was apparently set on for hearing on November 28, 2007.  Employee filed a brief arguing primarily that Dr. James’ report contained too many errors to allow for reasoned decision making, lack of Board Designee inquiry gave no assurances Dr. James had no conflict of interest, and the SIME report was tardy pursuant to 8 AAC 45.092(i).  Employer also filed a brief arguing primarily that circumstances did not warrant dismissing Dr. James either from this case or as an SIME physician.  Employer argued “mootness” and argued the real issue was the weight afforded Dr. James’ report rather than its admissibility.
  

The parties appeared for a hearing on November 28, 2007, and stated on the record a settlement had been reached and put the terms on the record.  They said a Compromise & Release was being prepared; the Board’s previous panel continued the hearing.
  The tentative settlement fell through and Employee brought the claim back before the Board, stipulating with Employer to a September 18, 2008 hearing.
  Employer filed a “sealed,” original transcript of Dr. James’ deposition with us on August 27, 2008.
  On September 11, 2008, Employee filed an affidavit of fees and costs listing $29,986.00 in fees and $2,334.91 in costs.
  On September 18, 2008, Employee filed a supplemental affidavit of fees and costs citing an additional $2,373.00 in fees and $134.71 in costs.
  Lastly, on November 14, 2008 Employee filed another affidavit of fees and costs summarizing the prior affidavits and listing a total of $36,854.50 in fees and $2,692.98 in costs.

Lastly, post-hearing the Board directed Board Designee Joireen Cohen to contact Dr. James’ office and obtain a copy of the much-referenced “information forms” or “patient questionnaire” that was to be attached as an exhibit to her deposition.  On December 1, 2008, Ms. Cohen advised the Board that she tried “several times” to obtain this information from Dr. James’ office and had received no response.

FINDINGS OF FACT & CONCLUSIONS OF LAW

I. EMPLOYEE’S PETITION TO STRIKE SIME:

Employee petitioned us to strike Dr. James’ report and order a new SIME.  Our regulation 8 AAC 45.070(g) states:

(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary . . . governs the issues and the course of the hearing.

First, we find Employee’s petition to strike Dr. James does not appear as an issue in the controlling prehearing summary dated May 6, 2008.
  Therefore, were we to apply the general rule we would find the petition to strike Dr. James and her report and order another SIME was not properly raised and was not properly brought before the Board.
   However, our regulations grant us broad power to conduct our hearings in a manner by which we may best ascertain the parties’ rights.
  Additional findings also bear on this issue.  Second, we find the petition to dismiss Dr. James was previously ripe for hearing and only the tentative settlement prevented the parties from having that petition heard and decided.  Third, we find Employer relies heavily upon Dr. James’ SIME report.   Fourth, we find Employee’s petition to strike it remains unresolved.  Lastly, we find this petition has been previously raised and thoroughly briefed by both parties.  Therefore, we conclude that “unusual and extenuating circumstances exist” and we will decide Employee’s petition before we decide this case’s merits.

Having considered the parties’ arguments concerning the petition, we deny and dismiss Employee’s petition to strike Dr. James and assign another SIME for the following reasons: First, we find it mooted by Dr. James’ report and her subsequent deposition, which gave Employee ample opportunity to explore any perceived errors.  Second, we agree with Employer that alleged errors in Dr. James’ report go to the weight afforded her report and her opinion, not its admissibility.  Third, we find the lengthy delay in this case with Dr. James’ report was occasioned by a life-threatening illness outside Dr. James’ control.  Fourth, given the particular facts in this case, we find further delays inherent in obtaining another SIME would violate the law’s requirement that these cases provide a “summary and simple” remedy.
  In an appropriate case, under different circumstances, we might find it appropriate to strike an SIME doctor or his or her report from a case and order another SIME.  However, those circumstances are not extant in this case, so we deny and dismiss Employee’s petition.  

II. EMPLOYEE’S OBJECTION TO DR. BELL’S REPORT:

Employee “Smallwooded” Dr. Swanson’s and Dr. Bell’s EME reports on September 11, 2006.  We find Employer cured the Smallwood objection as to Dr. Swanson by presenting him for cross-examination on October 23, 2008.  However, we find Employer has not provided Employee with an opportunity to cross-examine Dr. Bell.

Our statutes and regulations provide relatively relaxed rules for evidence admissible at Board hearings.  Our statute AS 23.30.135 states in pertinent part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

Nevertheless, our regulation 8 AAC 45.052 provides in part, in reference to medical records: 

(5)  a request for cross-examination must specifically identify the document by date and author, generally describe the type of document,  state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this subsection, and be served upon all parties.  

(A) if a request for cross-examination is not in accordance with this section, the party waives the right to request cross-examination regarding a medical report listed on the updated medical summary.

(B) if a party waived the right to request cross-examination of an author of a medical report listed on a medical summary that was filed in accordance with this section, at the hearing the party may present as the party’s witness the testimony of the author of a medical report listed on a medical summary filed under this section.  

Our regulation 8 AAC 45.120 states in part:

(c) each party has the following rights at hearing:

(1) to call and examine witnesses;

(2) to introduce exhibits;

(3) to cross-examine opposing witnesses on any matter relevant to the issues even though the matter was not covered in the direct examination;

(4) to impeach any witness regardless of which party first called the witness to testify; and

(5) to rebut contrary evidence.

. . .

(e) technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. . . .

(f) any document, . . . that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing.  The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.

. . .

(h) If a request is filed in accordance with (f) of this section, an opportunity for cross-examination will be provided unless the request is withdrawn or the board determines that

(1) under a hearsay exception of the Alaska Rules of Evidence, the document is admissible;

(2) the document is not hearsay under the Alaska Rules of Evidence; or 

(3) the document is a report of an examination performed by a physician chosen by the board under AS 23.30.095(k) or AS 23.30.110(g).  

Unless the party offering a medical record as evidence has provided an opportunity for the party objecting to that evidence to cross-examine the document’s author, we cannot consider the document unless it would be admissible over objection in a civil action by virtue of one of the Rules of Evidence, or an exception thereto.

We find Employee filed a timely Smallwood objection to Dr. Bell’s EME report.
  We find her report is done specifically for litigation purposes.  We find Employer did not make Dr. Bell available for cross-examination.  Therefore, we conclude we cannot rely upon the opinions set forth in Dr. Bell’s report in our decision.
   

III. COMPENSABILITY OF EMPLOYEE’S CLAIM FOR BENEFITS:

A. THE §120 PRESUMPTION ANALYSIS:

The Act at AS 23.30.120 provides a “presumption of compensability” for Employee’s injuries.  AS 23.30.120(a) states in part:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .”  The presumption attaches to a claim for compensation if Employee makes a minimal, threshold showing of a preliminary link between her employment and her disability.
  The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”
   We use a three step analysis to apply the §120 presumption in this case:

First, to make a prima facie case pursuant to §120, Employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.  A substantial aggravation of an otherwise non-work-related condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  “[I]n claims ‘based on highly technical medical considerations,’ medical evidence is often necessary in order to make that connection.”
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  In this case, we find some aspects of Employee’s condition complex enough to require medical evidence to raise the presumption of compensability. 

In this case, we find Dr. Gevaert’s deposition and records say Employee’s work for Employer resulted in an aggravation of her pre-existing cervical condition at C-7, and caused discogenic pain from the C3-4 level.  We find Dr. Gevaert provided a “light duty” work restriction on August 2, 2006.
  We find Employee’s work level currently includes a “sedentary” capacity with no limit on sitting or standing but no lifting over ten pounds.
  In his deposition, we find Dr. Gevaert indicated Employee was disabled from work in a liquor store because of her lifting restriction.  We find Employee continued to work in the liquor store following her injury, however, notwithstanding her lifting restrictions until as she testified at hearing she could no longer do it.  We find a current employee of Employer Laurel Tamez testified Employee’s job was “not light duty.”    We find these medical records, opinions, and testimony sufficient evidence to raise the §120 presumption of compensability for Employee’s claim for medical care and disability benefits and cause it to attach.

Second, since we found the §120 presumption attached to this claim, Employer must rebut the §120 presumption of Employee’s entitlement to medical care and disability benefits by “substantial evidence.”
  “Substantial evidence” is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  There are two methods through which Employer may  overcome the §120 presumption of compensability:  (1) presenting affirmative evidence showing Employee’s requested medical care is not work-related, not reasonable, not necessary, or not within the realm of medically acceptable options to treat the work-related symptoms, or in the case of disability showing she is not disabled because of her injury; or (2) eliminating all reasonable possibilities that Employee’s need for medical treatment is work related or that her disability is work related.
  

Merely showing another cause of need for medical treatment or disability does not, in itself, rebut the §120 presumption of compensability against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  “Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.”
  We do not weigh the evidence at this stage.

We find Dr. Swanson’s EME report and deposition set forth his opinion that Employee’s symptoms arose from natural degeneration associated with a spine that has been subjected to multiple level fusions, and her July 11, 2005 injury is not a substantial factor in her current complaints, need for treatment, or any disability.  We find he also opined Employee could return to her regular work without any restrictions.  We find Dr. James’ SIME report and deposition indicate her opinion Employee suffered only a temporary, cervical strain or sprain that aggravated her preexisting pain generators for up to one year post-injury.  We also find her opinion is that another cervical fusion at C3-4 not only did not result from this injury, but is also strongly contraindicated as a medical matter.  We find their testimony and records, when viewed in isolation, provide substantial affirmative evidence showing Employee does not suffer any current effects substantially caused by her July 11, 2005 work-related injury and that additional cervical surgery is not work-related and is, in any event, contraindicated.   Accordingly, we conclude Employer has rebutted the presumption of the compensability of Employee’s claim for disability and medical benefits.

Third, once Employer produces substantial rebuttal evidence, the §120 presumption drops out, and Employee must prove all elements of her claim by a preponderance of the evidence.
  “Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  We find, after careful consideration and weighing of all the admissible evidence, Employee has met her burden of proof by a preponderance of the evidence proving her work-related injury with Knik Kountry Liquor caused a temporary aggravation of the levels affected by the Texas injury, a permanent aggravation of the C3-4 level, and disability as discussed more fully, infra.

B. EMPLOYEE’S CLAIM FOR MEDICAL TREATMENT:

There are two issues in respect to Employee’s request for medical care: 1) is the care “compensable” pursuant to AS 23.30.095, and 2) is the care reasonable and necessary?  

1) COMPENSABILITY:

We find it is compensable, or in other words, we find the need for medical treatment is work-related and arose out of and in the course of the employment injury subject of Employee’s claim before us.  We find as to this issue Employee has met her burden of proof.  We find the overwhelming medical and lay evidence shows by a preponderance of the evidence that Employee was able to perform her duties at the liquor store without any significant difficulties that affected her work, and was able to do more chores at home, prior to the event of July 11, 2005.  We base our finding concerning her working ability upon Employee’s testimony and testimony of Laurel Tamez, both of which we find credible.
  We base our finding concerning her chores at home on Govie Coleman’s testimony, which we also find credible.
  

We find Dr. Gevaert is the physician most familiar with Employee’s symptoms and condition prior to the injury because he treated her for years in respect to her Texas injury.  We find he attributes without equivocation the annular tear at C3-4 to the work injury with Employer Knik Kountry Liquor and says the injury caused the C3-4 disc to be symptomatic.  We find his testimony credible.
  We find Employee’s symptoms of pain around and between the shoulder blades and in the neck area consistent with symptoms Dr. Gevaert testified he would expect to see from one suffering with an annular tear in the C3-4 disc.  We find radiographic imaging proves the annular tear exists now and we find no objective evidence proving it existed before the injury subject of this claim.  We find the radiologists’ interpretation of film studies credible.
  We find even SIME Dr. James, who disagreed in most respects with Employee’s position, said the notion of the July 11, 2005 injury causing the annular tear at C3-4 could not be ruled out and it is the type of trauma that could have caused the tear.

Furthermore, based upon her testimony we find Employee’s neck and shoulder symptoms increased following her injury with Employer.  We find, based upon Dr. Gevaert’s testimony, her medication level increased following the injury to address her increased pain arising from this injury as opposed to merely pre-existing symptoms continuing from the Texas injury.  We give little weight to Employee’s testimony concerning an increase in symptoms in the C5 through C7 dermatomal pattern after July 11, 2006 and we find these symptoms are still related to the 1994 Texas injury based upon Dr. Gevaert’s testimony, in which he said the instant injury exacerbated the Texas injury for about twelve months, which testimony we find credible.

We give very little weight to Dr. James’ contrary SIME opinions concerning causation for many reasons.  We find, in general, most physicians’ reports contain typographical and other errors usually of a minor nature.  However, in this case we find Dr. James’ SIME “chart review,” and the overall procedure in respect her report, are fraught with numerous errors, too significant to overlook or deem “typographical.”  For example, we find Dr. James’ office erroneously mailed an original SIME report to an attorney not involved in this case implying it confused Employee with another injured worker, consistent with Employee’s argument.  We are most troubled, however, by her “chart review.”  We find Dr. James, according to her chart review, erroneously thought Employee reported frequent “bladder infections” in January 1995 to Dr. Michael Gorby; however, we find Dr. Gorby's January 13, 1995 report cites Employee's complaint of “bladder incontinence,” and her denial of any signs of urinary infection.  We find Dr. James reported Employee stated her son had been stealing her medication on January 21, 1995; however, we find the referenced report states Employee said her son was stealing medication from his father.  We find Dr. James’ chart review fails to mention a negative EMG/NCS test performed on February 6, 1995, which we find was a relevant fact in this case.  We find Dr. James mentioned “Ms. Tyler” had seen Dr. Ledlie on October 1, 1995; however, we find no evidence Employee has ever gone by the name of Ms. Tyler.  We find references in Dr. James’ chart review to Employee seeing Dr. Nigel Corby and Dr. Michael Jordan.  However, we find no evidence of medical reports for either physician in the SIME records the Board provided to Dr. James.  We find Dr. James fails to note in her chart review an October 27, 2005 cervical MRI or a November 28, 2005 cervical discogram.  We find Dr. James attributed a report to Employee that on January 10, 1996, Dr. Ledlie was recommending conservative treatment; we find no evidence of that in her medical records, and by contrast find Employee was preparing for facet joint injections on that date.  We find Dr. James’ chart review refers to a “January 20, 1996” MRI report, but we find no evidence of such a report on that date in the SIME records provided.  We find her chart review does not mention most of Employee's 1996 medical records including Dr. Ledlie’s surgical recommendations, surgery, an EMG, and two cervical PPI ratings.  We find Dr. James’ chart review attributed a comment from Employee to Dr. Ledlie that her “life is closing in on her,” made on November 2, 1996; however, we find no such comment in our SIME medical records.  We also find other references in her chart review to medical records we do not find in the SIME reports in our file, and a lack of citation to relevant medical records we do find therein.

Moreover, we find many of Dr. James’ statements in her report attributable to Employee are incorrect.  For example, we find no evidence of a “November 18, 2002” fall, we find Dr. James had the dates of Employee's Cesarean sections wrong, we find she erred in the date of Employee’s second cervical fusion, we find she erred in thinking Employee was taking Vioxx when she was no longer taking it, we find she erred on the ages and causes of Employee’s parents’ deaths, and we find she was mistaken that Employee had no primary care physician, when we find the records show that she did.  We find these multitudinous errors show a lack of attention to detail, which diminishes the weight of her testimony significantly.

We find very troubling the discrepancies between Employee's stated medical history and that purportedly obtained from her by Dr. James.  We find Employee's testimony concerning her medical history is generally very consistent with the history she provided to other physicians, according to her medical records, long before this injury occurred.  We further find Dr. James’ explanation that all historical information she obtained came either verbally from Employee or from the “information forms” she completed at Dr. James's office not credible.  We find very troubling the fact our Board Designee called Dr. James’ office, as we directed, several times to obtain a copy of the forms Employee reportedly completed, and received no response.  We further find some of the work Dr. James did in this case was done during her recovery from life-threatening surgery.  We find the distractions caused by her medical situation raises questions concerning the accuracy of her report.
  While we recognize that some errors are likely to occur in any chart review or SIME report, taken together in light of all the circumstances here, we find these errors and inconsistencies diminish the value of Dr. James’ causation opinions and the weight we attach to them to nearly nil.  Consequently, in light of all the above, we give very little weight to Dr. James’ causation opinions in this case.

We also give lesser weight to EME Dr. Swanson's report because he had limited opportunity to examine Employee when compared to Dr. Gevaert.
  We further find his opinions are at odds with opinions of Dr. Levine, Dr. Eule, Dr. Gevaert, and the radiologists in this case who reviewed Employee's radiographic studies.  We find he has not actively treated patients for nearly eight years.  By contrast, we give greater weight to Dr. Gevaert’s opinion, as supported by Dr. Eule and Dr. Levine.  We find even SIME Dr. James said the work injury causing the annular tear at C3-4 could not be ruled out and is the type of trauma that could have caused the tear.

Accordingly, we find compensable Employee's medical care for treatment of symptoms arising from the cervical levels affected by the Texas injury and related sequela from the date of the Knik Kountry injury, July 11, 2005, through July 11, 2006.  We further find compensable Employee's medical care for treatment of symptoms arising from the C3-4 condition from July 11, 2005 to the present and continuing, which condition we find was caused, or permanently aggravated by the July 11, 2005 work-related injury.  In summary, we find the temporary, symptomatic aggravation of the cervical levels arising from the Texas injury compensable for one year post-injury.  We find symptoms and treatment to cervical levels arising from the Texas injury after July 11, 2006 and caused by that injury are not related to Employee's injury with this employer and are caused by the Texas workers compensation injury, for which this employer is not responsible after July 11, 2006.  We find the permanent C3-4 discogenic condition and related symptoms, “arose out of and in the course” of Employee's injury of July 11, 2005, and are compensable from that date and continuing.  However, we also find if Employee opts to have the surgery Dr. Eule recommends, it may entail, as he stated, removing the “plate at the other levels” and proceeding from there.
  Thus, we find any surgery to address the C3-4 level may necessarily impact the levels affected by the Texas injury.  We conclude, therefore, that while Employer in this case is not liable for the ordinary, continuing symptoms that may arise from the Texas injury after July 11, 2006, it is liable for medical care to those cervical spine levels to the extent treatment for the C3-4 level requires attention to the other levels.

2) REASONABLE AND NECESSARY:

We next determine whether the scope and type of medical care or treatment has been, or as it pertains to the future is, reasonable and necessary, pursuant to AS 23.30.095.  We find the medical care Employee has received to date is reasonable and necessary.  We base this finding primarily upon Dr. Gevaert’s testimony that the care Employee has received to date for this injury has been reasonable and necessary.  We find little if any argument or evidence to the contrary.  We further find the proposed care, including discectomy and fusion, is reasonable and necessary.  We base our finding primarily on Dr. Gevaert’s opinion that discectomy and fusion is the “next step,” Employee having failed all other conservative care.  We further find credible Dr. Gevaert’s testimony that he collaborated with radiologist Dr. McCormick and with Dr. Levine and Dr. Eule all of whom concurred that surgery would probably be “the appropriate intervention.”

Furthermore, we find as early as November 9, 2005, Dr. Eule was considering fusing one more level in Employee's neck.
  We find on January 26, 2006, Dr. Eule specifically recommended Employee “proceed with anterior cervical discectomy and fusion at the C3-4 level.”
  We find as early as August 2, 2006 Dr. Gevaert agreed with Dr. Eule and told Employee she stood “a better chance to improve functionally with a C3-4 discectomy and fusion.”
  Therefore, we conclude as a matter of law pursuant to the Alaska Supreme Court’s directive in Weidner & Assoc. v. Hibdon
 that we have very little discretion in this matter because two of Employee's attending physicians have opined, within two years from the date of injury, that discectomy and cervical fusion are reasonable and necessary medical care for this work-related injury.  We find based upon their testimony that surgery is within the realm of medically acceptable options to treat Employee's condition.  We find the type and scope of surgical care Employee might want to obtain in this case is a personal matter best left to her and her physicians’ sound discretion.  However, we expressly find Employer in this case is responsible to pay for that currently recommended treatment, pursuant to AS 23.30.095.  We retain jurisdiction to resolve any disputes.

C. EMPLOYEE’S TPD OR TTD CLAIMS:

AS 23.30.395(21) defines “medical stability” as follows:

‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted clear and convincing evidence;

AS 23.30.200 pertains to claims for TPD and states:  

(a) In case of temporary partial disability resulting in decreased of earning capacity the compensation shall be 80 percent of the difference between the injured employee’s spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.  Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.

(b) The wage-earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage-earning capacity of the employee.  The board may, in the interest of justice, fix the wage-earning capacity that is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment, and other factors or circumstances in the case that may affect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.

In respect to claims for TTD, AS 23.30.185 states: 

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.   Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.  

Having found Employee's injuries compensable and work-related, as set forth above, we now turn to her claim for disability benefits.  We already applied the above-referenced §120 presumption analysis to Employee’s claim for disability benefits, concluded it attached, was rebutted, and Employee proved her disability claim by a preponderance of the evidence.  A question remains concerning the type of disability and the dates for which Employee is entitled to that benefit.  Entitlement to TPD or TTD requires a two-prong analysis.   First, we must find Employee was not medically stable during periods for which she requests disability benefits, and second, we must find Employee was “disabled” during those periods, pursuant to AS 23.30.395(21) and AS 23.30.395(10), respectively.  

Our finding Employee's is entitled to disability benefits is based upon Dr. Gevaert’s testimony that he expects surgery to provide “objective” and “functional improvement” in Employee's condition, that she was not medically stable since at least January 26, 2006 when Dr. Eule recommended discectomy and cervical fusion.
  We find Employee was not medically stable since at least January 26, 2006.  We find EME Dr. Swanson opined Employee was medically stable as of the date he saw her on March 20, 2006.  We find SIME Dr. James opined Employee became medically stable in March 2006.  We find Dr. Swanson’s and Dr. James’ opinions contrary to our Supreme Court's directive in Thoeni v. Consumer Electronic Services.
   In Thoeni the Board denied disability benefits based upon opinions from two doctors, one of whom said he did not expect any major changes in the employee's knee in the next 45 days, and the other who opined the employee's knee was capable of improvement with a diligent exercise program.
  The Court rejected that as substantial evidence to support the Board's finding of medical stability, noting that at the time the Board made these findings it was well aware the employee's doctor had recommended additional surgery.
  We rely upon and give greatest weight to the opinions of Dr. Gevaert and Dr. Eule.  We find based upon Employee's testimony and the testimony of her attending physicians that surgery is the next step for her, as set forth in detail supra, Employee has proven she was not medically stable since at least January 26, 2006 by a preponderance of the evidence.    Furthermore, we find no medical evidence in our records of any opinion stating Employee was medically stable before January 26, 2006.  Therefore, we find Employee was not medically stable at any time since her July 11, 2005 injury with Employer.

AS 23.30.395(10) states: “‘disability’ means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.”  As noted in the above-referenced statutes, disability may be temporary and total or it may be temporary and partial.  We find Employee requests TTD for several days in 2005 in which she was unable to work because of her cervical condition.  We find Employee's September 11, 2006 claim lists July 15, 2005, July 22, 2005, and August 25, 2005 as specific dates for which she requests TTD benefits in 2005.
  We find Employee’s closing argument requests “three additional days” TTD in 2005 and refers us to her September 11, 2006 claim.
  As we see no other reference to specific dates in 2005, we find Employee is seeking TTD for July 15, 2005, July 22, 2005, and August 25, 2005.  We find, according to medical records in the Board's file, these dates correspond to: 1) Employee’s first visit with Ms. Giessel, PA in which she said Employee was “Totally disabled for work: until 7/24/5,” 2) the day after her epidural steroid injection which is subsumed by the previous off work slip, and 3) the day after her MRI.  In respect to the first two dates, July 15, 2005, July 22, 2005, we find Employee was not medically stable and was disabled by virtue of her PA’s work restriction for those dates.  As for the third date, August 25, 2005, we find Employee was not medically stable and was disabled by virtue of Dr. Gevaert’s March 20, 2006 letter providing an off-work restriction for that date.  However, we find the record is not clear as to whether or not Employee was actually working for Employer during the calendar weeks in which these three days fall.  Consequently, for the reasons set forth above, we conclude Employee is entitled to temporary disability for July 15, 2005, July 22, 2005, and August 25, 2005.

Because it is unclear from the record whether or not Employee was employed by Employer during the calendar weeks in which July 15, 2005, July 22, 2005, and August 25, 2005 fall, we cannot determine whether the benefit to which she is entitled is TPD or TTD.  However, rather than belabor this issue on relatively minor benefits, we leave it to the parties to determine whether or not these three days would be appropriately characterized as TPD or TTD.  We conclude that if Employee was otherwise working for Employer during those weeks in which these dates fall, the proper benefit would be TPD because her disability would be partial, not total.  If, however, Employee was not working at all during those weeks her benefit would be TTD for these three days.  We retain jurisdiction to resolve any disputes.

Employee also requests TTD from May 17, 2006 to the present and continuing until she is determined medically stable.
  It is not clear from the record why Employee chose May 17, 2006 as the date for which she seeks the beginning of TTD resumption.  Nevertheless, we find Employee was not medically stable from the date of her injury to the present and we find she has remained disabled from the date Employer last paid her disability benefits, which we find was March 22, 2006.
  Therefore, we conclude Employee is entitled to disability benefits from May 17, 2006 to the present and continuing until such time as she is determined medically stable.

However, we find Employee briefly obtained work in 2007 and 2008 as a “ticket taker” at the Alaska State Fair.  We find the parties agreed at hearing to have us determine whether or not TPD is an issue in this case for specific time periods.  We find, based upon Employee's testimony and earnings information provided in her brief, Employee earned $530.00 during the period August 15, 2007 to September 6, 2007.  We find, based upon the same information, Employee earned $499.13 during the period August 14, 2008 to September 6, 2008.
  We find no contrary evidence to refute these figures, and no significant argument over their accuracy.  Therefore, we find no factual dispute on this earning information issue.  Consequently, we conclude we need not apply the statutory presumption of compensability to this part of Employee's claim.
  We interpret our relevant disability statutes, cited above, to require payment of TPD rather than TTD in weeks during which Employee earned money from employment.  We base our interpretation on the language of the statutes.  For example, AS 23.30.200 provides for temporary partial disability resulting from decreased earning capacity, and based upon a comparison of the difference between the injured employee’s spendable weekly wages before the injury and his wage-earning capacity after the injury.  By contrast, AS 23.30.185 provides for temporary total disability based upon a complete inability to work at all, without regard to a comparison of pre- and post-injury earnings.  Therefore, we award Employee TPD for the period August 15, 2007 to September 6, 2007 and August 14, 2008 to September 6, 2008.  We also award employee TTD for all additional weeks from May 17, 2006 through the present and continuing until medical stability, not including the above-referenced periods of TPD.

D. EMPLOYEE’S PPI CLAIM:

AS 23.30.190(b) requires all determinations of the existence and degree of permanent impairment shall be made “strictly and solely” under the whole person determination as set forth in the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides).  We have consistently followed this statute in our decisions and orders.
   According to the Guides, PPI ratings are performed once a patient's condition is “static and well stabilized.”
  We find based upon Employee's attending physicians’ recommendation for surgical intervention, Dr. Gevaert’s opinion surgery would result in “improved function,”
 Employee's expressed desire to receive that intervention, and on this case’s record as a whole, her compensable injury has not yet become “medically stable” as defined in AS 23.30.395(27).
  Therefore, we find the PPI issue is not ripe.  Consequently, we have no relevant evidence upon which to base a PPI finding, and we conclude we will not decide the PPI issue at this time.
  We retain jurisdiction over this issue.

E. EMPLOYEE’S REQUEST FOR A VOCATIONAL REHABILITATION ELIGIBILITY EVALUATION:

Similarly, Employee argued if we found her condition compensable she would be entitled to a vocational rehabilitation eligibility evaluation once her medical care had been completed and her functional capacity determined.  Our statute AS 23.30.041(c) states in part:

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. . . .  The administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation.

We find the request for a Board decision on Employee's eligibility for vocational relocation benefits is premature and not ripe.  We find no written request in our record for a vocational rehabilitation eligibility evaluation and we conclude we cannot decide this issue at this time, and cannot decide it unless and until the Rehabilitation Benefits Administrator has an opportunity to render his decision on any request for an evaluation, and a party appeals such a decision.  We will not usurp the RBA's authority to make his own decision, pursuant to the statute and regulations.  We retain jurisdiction over this matter.

IV. INTEREST:

Employee has claimed interest on all benefits that were not paid in a timely fashion pursuant to 8 AAC 45.142, which provides:
(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-lots compensation to the employee or, if deceased, to the employee's beneficiary or estate;

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate;

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee's beneficiary or state, if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid.  

See also, Land & Marine Rental Co. v. Rawls, Harp v. Arco Alaska, Inc., Childs v. Copper Valley Electric Association. 
  We find Employee is entitled to benefits as set forth supra.  Employee is entitled to interest from Employer on any time-loss benefits, medical benefits, or other benefits from the date on which those installments of benefits were due, in accordance with this decision and order.  Employer shall pay interest as determined by 8 AAC 45.142, as set forth supra.  See also, Williamee v. Derrick Enterprises.
  

V. ATTORNEY’S FEES & LEGAL COSTS:

AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claim or not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises the claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:

(b) A fee under AS 23.30.145 will only be awarded to an attorney licensed to practice law in this state or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

. . .

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) a request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. . . . 

(2) in awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 

We find Employer controverted this case in whole and very vigorously resisted Employee’s claim.
  Consequently, we can award fees and costs under §145(b).
  We find Employee retained an attorney who was successful in prosecuting her claim; and we find she incurred legal costs.  We find this claim was relatively complicated and very tenaciously litigated, with numerous depositions.  

We find Employee retained an attorney who was successful in obtaining a Board order finding Employee's Texas neck injury was temporarily aggravated from July 11, 2005 through July 11, 2006, and that her neck condition at C3-4 was caused or properly aggravated by her July 11, 2005 injury with Employer in this case.  We find this claim was relatively complicated and tenaciously litigated for a relatively long time, and the immediate benefit resulting to Employee from our finding that her injuries are compensable is fairly significant, primarily because we are requiring Employer to pay for her recommended surgical procedure, and related disability benefits.  

Employee's attorney submitted a final statement of fees and costs related to her case.
  Employee itemized cumulative attorney and paralegal fees of $36,854.50 and cumulative costs of $2,692.98.
  In our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate their attorneys accordingly.
  Subsection 145(b) requires the award of attorney's fee and costs are “reasonable.”  Based on our review of the attorney’s efforts in this case, and on our review of recent cases litigated by this attorney and other attorneys, we find the requested hourly rate of $315.00 up to July 1, 2008 and $350.00 from July 1, 2008 forward is reasonable.
  We find the paralegal rate of $135.00 per hour is also reasonable.  We find no objection from Employer as to the hourly rate, hours, or paralegal rates or to any of the costs submitted.  We find the other itemized legal costs are all reasonable.  Our regulation 8 AAC 45.180(d) (2) requires a fee awarded under subsection 145(b) be “reasonably commensurate” with the actual work performed.  We find the itemized hours for Employee’s attorney in this case are reasonable.   However, we also find Employee did not prevail on her petition to strike Dr. James’ report and obtain a new SIME physician.  We find Employee's attorney spent approximately .8 hours on that issue and her paralegal spent approximately .6 hours.
  Consequently, we will reduce Employee's attorney's actual fees by $333.00.

Accordingly, pursuant to AS 23.30.145(b), we will award Employee $36,521.50 in reasonable attorney and paralegal fees and $2,692.98 in other legal costs related to hearings before the Board in this case.

ORDER

1) Employee’s petition to strike SIME Dr. James’ report and order a new SIME is denied and dismissed.
2) Employee’s work-related injury with Knik Kountry Liquor caused a compensable temporary aggravation of the cervical levels affected by the Texas injury, and a compensable permanent aggravation of the C3-4 level, and resulting disability.
3) Employee's medical care for treatment of symptoms arising from the cervical levels affected by the Texas injury and related sequela from the date of the Knik Kountry injury, July 11, 2005, through July 11, 2006 is reasonable, necessary, and compensable, and Employer shall pay any un-paid medical and transportation expenses, shall reimburse Employee for her unpaid out-of-pocket medical and transportation costs, if any, and shall reimburse any third-party insurer for any un-reimbursed medical benefits paid related to this period of temporary aggravation.  We retain jurisdiction to resolve any disputes.
4) Employee's medical care for treatment of symptoms arising from the C3-4 condition from July 11, 2005 to the present and continuing is reasonable, necessary, and compensable, and Employer shall pay any un-paid medical and transportation expenses, shall reimburse Employee for her unpaid out-of-pocket medical and transportation costs, if any, and shall reimburse any third-party insurer for any un-reimbursed medical benefits paid related to this condition.  We retain jurisdiction to resolve any disputes.
5) This employer is not responsible after July 11, 2006 for medical expenses related to symptoms in cervical levels arising from the Texas injury, which symptoms are caused by the Texas workers compensation injury.
6) This employer is liable for medical care to the cervical spine levels arising from the Texas workers compensation injury to the extent any surgical treatment for the C3-4 level requires attention to the other levels, in conformance with this decision.  We retain jurisdiction to resolve any disputes.
7) Employer Knik Kountry Liquor shall pay for currently recommended treatment, including surgery, pursuant to AS 23.30.095.

8) Employer shall pay Employee temporary disability benefits for July 15, 2005, July 22, 2005 and August 25, 2005, in conformance with this decision.  We retain jurisdiction to resolve any disputes.

9) Employer shall pay Employee temporary disability benefits from May 17, 2006 to the present and continuing until such time as she is determined medically stable, in conformance with this decision. We retain jurisdiction to resolve any disputes.

10) Employee's PPI issue is premature, not ripe, and we will not decide the PPI issue at this time.
11) Employee's eligibility for vocational relocation benefits is premature, not ripe, not properly before us, and we will not decide it at this time.
12) Employer shall pay Employee or her medical providers interest in conformance with this decision, pursuant to 8 AAC 45.142.
13) Employer shall pay Employee $36,521.50 in reasonable attorney and paralegal fees and $2,692.98 in costs.
Dated at Anchorage, Alaska on January 8 , 2009.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BETTY COLEMAN employee / applicant; v. KNIK KOUNTRY LIQUOR STORES, employer;AK NATIONAL INS. CO., insurer / defendants; Case No. 200511609; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 8, 2009.




Jean Sullivan, Clerk
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� See Petition dated May 7, 2007.


� See Worker’s Compensation Claim dated September 11, 2006.


� See Notice of Taking Telephonic Deposition of John Swanson, M.D. dated September 12, 2008.


� Certain “information forms” or “intake sheets” completed by Employee purporting to show Employee’s history.


� Commercial Union Insurance Co. v. Smallwood, 550 P.2d 1261 (Alaska 1976).  Through decades of usage, this has been referred to commonly as a “Smallwood” objection.


� The parties agreed on the record to let the Board decide this issue for a limited period of TPD even though TPD was not specifically mentioned in Employee’s claim or in the prehearing conference summaries.


� See Steven Gaede, M.D. report dated October 12, 1994.


� See EMG Lab Report dated February 6, 1995.  We take administrative notice that “EMG/NCS” is a common abbreviation for “electromyogram” and “nerve conduction study,” which are typically performed together.


� See Jon Ledlie, M.D. report dated December 5, 1995.


� See Jon Ledlie, M.D. report dated December 15, 1995.


� See Jon Ledlie, M.D. report dated January 18, 1996.


� See Jon Ledlie, M.D. report dated March 13, 1996.


� See Operative Report dated May 28, 1996.


� See Discharge Summary dated May 29, 1996.


� “Guides” refers to the American Medical Association, Guides to the Evaluation of Permanent Impairment.


� See Curtis Spier, M.D. report dated August 20, 1996.


� See Terry Bunker, P.T. record dated January 24, 1997.  We note there was a signature block for Dr. Ledlie to review and presumably approve the rating, but this is unsigned.  We also note on April 2, 1997 Dr. Ledlie stated “after she gets her shoulder” evaluated and possibly treated “she will be able to have a FCE [functional capacity evaluation] and Impairment Rating. . . .”  We note, read together, these reports imply Dr. Ledlie did not feel Employee was ready for rating on January 24, 1997.


� See Jan Garrett, M.D. report dated February 18, 1997.


� See Jon Ledlie, M.D. report dated April 2, 1997.


� See Jan Garrett, M.D. report dated April 16, 1997.


� See Morris Horning, M.D. report dated October 15, 1997.


� Id.


� See Jan Garrett, M.D. report dated December 9, 1997.


� See Jon Ledlie, M.D. report dated December 29, 1997.


� See Operative Report dated January 13, 1998.


� See Kevin Pauza, M.D. report dated August 13, 1998.


� See Discogram report dated March 4, 1999.


� See Operative Report dated June 30, 1999.


� See History & Physical report dated June 30, 1999.


� See Jon Ledlie, M.D. report dated July 28, 1999.


� See July 30, 1999 “Rehabilitation Medicine Associates” (RMA) patient questionnaire, page 2.  


� See Dr. Gevaert’s September 2, 1999 report.


� See Dr. Gevaert’s October 20, 1999 report.


� See Dr. Gevaert’s November 10, 1999 report.


� See “Initial Evaluation” dated November 15, 1999.


� See Dr. Gevaert’s December 8, 1999 report.


� See Dr. Gevaert’s March 6, 2000 report.


� The abbreviation “p.o.” abbreviates the Latin phrase “per os” meaning “by mouth.”  Davis, Medical Abbreviations (1988), pg. 100.  “P.O.” in reference to medications also sometimes refers to “phone order” or “post operative” but we assume here it means “by mouth.”


� The abbreviation “t.i.d.” abbreviates the Latin phrase “ter in die,” which means “3 times a day.”  Blakiston’s, Gould Medical Dictionary (1979), pg 1626.


� See Dr. Gevaert’s May 5, 2000 report.  He was also apparently prescribing Vioxx as well.


� See Dr. Gevaert’s June 19, 2000 report.


� See RMA report dated August 11, 2000.


� See Dr. Gevaert’s September 5 and December 4, 2000 reports.


� Id. at December 4, 2000.


� See Elizabeth Kohnen, M.D. report dated December 8, 2000.  At first glance, it was unclear from the records whether or not Employee applied for Social Security Disability benefits.  Dr. Kohnen’s “draft” report in our file bears the address for the disability determination unit but this is crossed out.  The puzzle appears answered, however, by Dr. Gevaert’s December 4, 2000 chart note and Dr. Kohnen’s December 19, 2000 letter to Carolette Jennings with the Texas worker’s compensation system in which she sets forth her PPI rating in a cover letter format, with the information from the above-mentioned draft apparently attached.  Dr. Kohnen was an EME for the Texas workers’ compensation system.  It appears Dr. Kohnen’s draft was a template used for a different patient who had a Social Security claim.


� The abbreviation “b.i.d.” abbreviates the Latin phrase “bis in die” which means “twice daily.”  Blakiston’s, Gould Medical Dictionary (1979), pg 1625.


� The abbreviation “q.h.s.” abbreviates the Latin phrase “quaque hora somni” which basically means “every bedtime hour.”  Blakiston’s, Gould Medical Dictionary (1979), pg. 1625-26.


� See Dr. Kohnen’s report dated December 8, 2000.  The abbreviation “q.a.m.” means “every morning.”  Davis, Medical Abbreviations (1988), pg. 106.


� See Bernard Wilkens, M.D. report dated June 26, 1995.


� See Dr. Kohnen’s report dated December 8, 2000.


� Id.  The balance was for the right shoulder.


� See Elizabeth Kohnen, M.D. report dated December 19, 2000.


� See RMA report dated February 7, 2001.


� Id.


� See Dr. Gevaert’s February 15, 2001 report.


� See February 16, 2001 MRI report by Harold Cable, M.D.


� See March 1, 2001 RMA pain diagram and Dr. Gevaert’s report.


� See RMA reports on August 27, 2008 “Medical Summary.”


� See May 22, 2002 Dr. Gevaert report.


� See Dr. Gevaert’s June 20, 2002 report.


� See Dr. Taylor’s August 22, 200 report.  We take notice Dr. Taylor also practices at RMA.


� See Dr. Taylor’s August 27, 2002 report.


� See RMA pain diagram dated September 23, 2002.


� See Dr. Gevaert’s October 9, 2002 report.


� See Dr. Gevaert’s January 30, 2003 report.


� See Dr. Gevaert’s June 4, 2003 report.


� See June 23, 2003 pain diagram.


� See June 23, 2003 “Attending Doctor’s Return to Work Recommendations.” 


� See Dr. Hunter’s report dated June 25, 2003.


� Id.  Other medications for irrelevant conditions were also added.


� See Health History form dated June 25, 2003.


� See Dr. Gevaert’s March 19, 2004 report.


� See Dr. Gevaert’s May 14, 2004 report.


� See Shawna Wilson’s June 10, 2004 report.


� See June 17, 2004 “Work Status Report.”


� See December 22, 2004 pain diagram.


� See April 21, 2005 RMA pain diagram.


� See June 10, 2005 RMA pain diagram.


� See July 11, 2005 “Report of Occupational Injury or Illness” signed by Employee on July 27, 2005.


� Id.; we assume Employee meant “numb.”


� See July 15, 2005 report by FNP Giessel.


� Id.


� See RMA intake sheet dated July 15, 2005.


� See RMA pain diagram dated July 15, 2005.


� See July 21, 2005 “Work Status Report.”


� See August 11, 2005 Dr. Gevaert report.


� See August 24, 2005 MRI report.


� See September 16, 2005 Dr. Gevaert report.


� We note, however, Alaska National Insurance Co. received this report ten days later on October 27, 2005 according to its perforated date stamp.  This is well prior to any claim or entry of appearance, indicating Dr. Eule’s office was aware this appointment concerned a work-related injury.


� See Dr. Eule’s October 17, 2005 report; we note the first page is missing from the SIME records.  We found a copy on Employee’s September 11, 2006 medical summary.


� “Any disease of the spinal cord, or of myeloid tissues.”  Blakiston’s, Gould Medical Dictionary, 4th ed. (1979) pg. 881.


� “Constriction or narrowing, especially of a lumen or orifice; STRICTURE.”  Id. pg. 1292.


� See Dr. Eule’s report dated October 17, 2005.


� Id.


� See Dr. Gevaert’s report dated October 26, 2005.


� See Dr. Eule’s report dated November 3, 2005.


� Id.


� Id.


� See CT scan report dated November 9, 2005.


� See Dr. Eule’s report dated December 8, 2005.


� Id.


� See Larry Levine, M.D. report dated December 28, 2005.


� See health questionnaire dated December 27, 2005.


� See discogram dated January 3, 2006.


� See post-discogram CT dated January 3, 2006.


� See Dr. Eule’s report dated January 26, 2006.  Alaska National received this report on February 6, 2006 according to its date punch.


� See Dr. Gevaert’s report dated March 20, 2006.  According to medical records in the Board's file, we note these dates correspond to: 1) First visit with Ms. Giessel (“Totally disabled for work: until 7/24/5”), 2) The day after her epidural steroid injection (See previous off work slip), 3) The day after her MRI, 4) Date of her appointment with Dr. Gevaert, 5) Three days after Dr. Gevaert’s 20/10 lifting restrictions, 6) Date of visit with Dr. Levine, 7) Date of discogram followed by myelo-CT scan, 8 & 9) no direct correlation with any other medical record in the Board’s file.


� See Dr. Levine’s April 27, 2006 re-dictated note.


� See Dr. Swanson’s report dated March 20, 2006 and Dr. Bell’s is dated March 22, 2006.


� Id. 


� See Dr. Swanson’s report at 25-26.


� Id. at 26-27.


� Id. at 28.


� Id.


� Id. at 29.


� Id.


� Id. at 31.


� Id. at 32.


� Id.


� Id. at 34.  


� We understand Employee “Smallwooded” this report on September 11, 2006, and its admissibility is subject to dispute.  Nevertheless, we summarize it here for a thorough understanding of this case.  Whether or not we decide to find it admissible and therefore a report upon which we can rely in our decision is yet to be decided in this decision.


� See Dr. Bell’s report.


� Id. at 25.  We recognize both EME physicians made other diagnoses.  We do not list those in our summary because they are not particularly helpful in resolving the issues before us.


� Id. at 25-26.


� See Dr. Gevaert’s May 5, 2006 chart note.


� See Dr. Gevaert’s report dated August 2, 2006.


� See undated (examination date March 15, 2007) SIME report from Dr. James date-stamped June 18, 2007 at “DOL/WC Anchorage.”


� We note the formatting is different and answers are mis-numbered but the text appears the same.


� At first glance it appeared about half of Dr. James’ chart review may have been missing.  Upon further review, however, it appears after initially sending only her report to the Board Dr. James re-printed her report and chart review and did not insert a section break after the end of her report, resulting in the report and chart notes being numbered consecutively.  Dr. James starts her chart review with the EME reports and then moves to the older records.  We base this conclusion on the fact that she begins at page 11 of her chart review with the oldest medical record provided -- Dr. Gaede’s October 12, 1994 letter to Dr. Hanley.  Therefore, we assume she intended her chart review to be 10 and not 21 pages long.  Dr. James’ deposition testimony confirms this.  See James deposition at 9.


� See Dr. James’ report and chart review attached to Ms. Porcello’s August 24, 2007 letter; see also Christel Griffin’s December 19, 2006 “Affidavit of Review and Service of SIME Medical Records,” Kimberly Gedicks’ December 27, 2006 “Affidavit of Review and Service of Incomplete SIME Medical Records,” Maria Flynn’s March 5, 2007 “Affidavit of Service of Supplemental SIME Record,” and all attached medical records Bates-numbered 000001 through 000466.


� See March 15, 2007 SIME report at 10.


� Id. at 2-10.


� Id. at 2.


� Id. at 3.


� Id. at 4.


� Id. at 6-7.


� Id. at 7.


� Id. at 8.


� Id. at 8-10.


� See Employee’s Hearing Exhibits 1 & 2.


� We take notice Employer controverted all benefits on April 19, 2006.


� See Gevaert deposition at 5; Exhibit 7.


� Id. at 5-6.


� Id. at 6.


� Id. at 6-7.


� Id. at 8-9.


� Id. at 9-11.


� Id. at 11-12.


� Id. at 13-14.


� Id. at 12-13.


� Id. at 16-17.


� Id. at 18-19.


� Id. at 19.


� Id. at 20.


� Id. at 22-23.


� Id. at 23.


� Id. at 24.


� Id. at 26-27.


� Id. at 30-32.  See SIME record 345, 391, 419.


� Id. at 34-36.


� See Dr. Gevaert’s report dated March 20, 2006.


� See Gevaert deposition at 37-38.


� Id. at 39.


� Id. at 43.


� “Gestalt” refers to the “configuration of separate units, both experiential and behavioral, into a pattern or shape which itself seems to function as a unit.”  Blakiston’s, Gould Medical Dictionary (1979) pg. 556.


� Id. at 40.


� Id. at 53.


� Id.


� Id. at 54-63.


� See Dr. James’ deposition at 5-6.


� Id. at 6.


� Id. at 8-9.


� Id. at 9-10.


� Id. at 11-12.


� Id. at 13-14.


� Id. at 14-15.


� Id. at 16.


� Id. at 18.


� Id. at 19.


� Id. at 20.


� We take administrative notice that actor Christopher Reeve, perhaps best known from his role in “Superman” films, fell off a horse and broke his neck in 1995.


� See Dr. James’ deposition at 21.


� Id. at 22-23.


� Id. at 23-26.


� Id. at 28-32.


� Id. at 34-43.


� Id. The deposition states “Exhibit 1 was subsequently marked for identification.”  See page 43.


� Id. at 58-59.


� Id. at 64.


� Id. at 65-68.


� See Dr. Swanson’s deposition at Exhibit 1.


� Id.


� See Dr. Swanson’s deposition at 6-7.


� Id. at 8-9.


� Id. at 10.


� Id. at 12.


� Id. at 13.


� Id. at 14.


� Id. at 14-15.


� Id. at 15-16.


� Id. at 19-20.


� Id. at 21-22.


� Id. at 24.


� Id. at 25.


� Id.


� Id. at 26.


� Id. at 26-30.


� Id. at 32-33.


� Id. at 33.


� Id. at 36-37.


� Id. at 48.


� Id. at 48-49.


� Id. at 50.


� Id.


� Id. at 57.


� See Employee's Closing Brief at 2.


� Id.


� Id.  We take administrative notice that “RMA” refers to “Rehabilitation Medicine Associates.”


� Id. at 2-3.


� Id. at 3.


� See Dr. Swanson’s deposition, exhibit 3.


� See Employee’s Closing Brief at 5-7.


� Employer’s opening statement.


� See Closing Argument of Knik Country Liquor Stores and Alaska National Insurance Co. dated November 17, 2008 at 2-3.


� See Compensation Report dated April 4, 2206.


� See Controversion Notice dated April 19, 2006.


� See Worker’s Compensation Claim dated September 11, 2006, as amended by the parties’ agreement at hearing to have the Board determine the alternate TPD issue.


� See September 11, 2006 Request for Cross-Examination.


� See Entry of Appearance and Answer dated October 6, 2006.


� See Pre-hearing Conference Summary dated December 12, 2006.


� See May 7, 2007 Petition to Dismiss SIME Doctor and Order Another SIME.


� See Opposition dated May 21, 2007.


� See Affidavit of Readiness for Hearing dated June 1, 2007.


� See June 8, 2007 Opposition.


� See Employer’s Hearing Brief dated October 21, 2007.


� See Board Hearing Notes dated November 28, 2007.


� See Prehearing Conference Summary dated May 6, 2008.


� See Notice of Filing dated August 27, 2008.


� See September 11, 2008 Affidavit of Attorney’s Fees and Costs.


� See September 18, 2008 Affidavit of Attorney's Fees and Costs.


� See Employee's Affidavit of Attorneys Fees and Costs dated November 14, 2008.


� See handwritten note in Board’s file from Ms. Cohen, dated December 1, 2008.


� See Prehearing Summary dated May 6, 2008.


� 8 AAC 45.070(g).  


� AS 23.30.135.


� AS 23.30.135.


� AS 23.30.005(h).  


� Employer's request for cross-examination of Dr. Klassen’s and Dr. Helman's reports was cured by the deposition of those two physicians.


� See Employee's Request for Cross-Examination dated September 11, 2006.
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� We do not, however, fault Dr. James for the delay in providing her report under these circumstances.  However, we urge all SIME physicians to notify the Board as soon as possible when issues of this nature are likely to delay their SIME reports.
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