LINDA M. VAHEY v. STATE OF ALASKA

[image: image2.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LINDA M. VAHEY, 

                                                  Employee, 

                                                     Respondent,

                                                   v. 

STATE OF ALASKA, 

(self-insured), 

                                                  Employer,

                                                      Petitioner.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No. 200820099
AWCB Decision No.  10-0025
Filed with AWCB Anchorage, Alaska

on February 1, 2010


The Alaska Workers’ Compensation Board (Board) heard the State of Alaska’s (the Employer) petition for an order awarding compensation benefits to Linda Vahey (Employee) under A.S. 23.30.015 (b) on the written record on January 13, 2010 in Anchorage, Alaska.  No witnesses testified.   Attorney Daniel Cadra, Assistant Attorney General, represented the State of Alaska.  Linda M. Vahey represented herself but did not file any pleadings.  The record closed on January 13, 2010.   


ISSUES

Employer contends it does not dispute Employee’s injury, paid medical benefits on her behalf, and acknowledges she may be entitled to additional benefits in the future.  It contends it has a lien against a potentially liable third party and has the right to seek reimbursement from that party.  The employer contends a compensation order is necessary to preserve its right to seek reimbursement of benefits paid to or on behalf of Employee from a potentially liable third party.  Employee does not object to Employer’s petition.
1.  Shall Employer’s petition for an award of compensation to Employee be granted?

Employer contends, in order to protect its right to seek reimbursement of benefits paid to or on behalf of Employee from a potentially liable third party an award of benefits must be granted retroactively.  Employee does not object to Employer’s request for a retroactive order.

2. Should the award be granted retroactively nunc pro tunc ?


FINDINGS OF FACT
A preponderance of the evidence on review of the entire relevant record supports the following factual findings:

1. On December 2, 2008, Employee slipped and fell on an accumulation of ice in a parking lot provided by Employer at 3rd and K Street in Anchorage, Alaska.
  

2. In the fall, Employee broke her right wrist requiring medical treatment. 

3. Employee filed a written report of the injury on December 5, 2008.
  

4. The Employer did not controvert the claim, and paid medical expenses for treatment arising out of Employee’s work-related injury.
  Employee may require future treatment for the injury.

5. Employer alleges the parking lot where the injury occurred is owned by a third party, Carr Gottstein Properties & Resolution Tower, and leased to Employer and under the terms of the lease, Carr Gottstein Properties had a duty to clear ice and snow making the parking lot reasonably safe for pedestrians.
  

6. On August 27, 2009, Employer filed a Petition for an Order Awarding Compensation and Medical Benefits under AS 23.30.015(b) to preserve the right of Employer to seek reimbursement of benefits paid to or on behalf of Employee from a potentially liable third party.  

7. A stipulation signed by the parties was filed on August 27, 2009, for an award of benefits for purposes of AS 23.30.015(b).

8. The parties stipulate as follows: 1) Employee was injured in the course of her employment; 2) Carr Gottstein Properties is potentially liable for the injury; 3) medical treatment was afforded Employee; and 4) Employee has not filed a third-party action.
   

9. On October 13, 2009, Employer filed an Affidavit of Readiness for Hearing. Employee did not file an objection.  

10. At a prehearing on December 22, 2009, the parties stipulated to a hearing on the record to be held January 13, 2010.
  


PRINCIPLES OF LAW

§ 23.30.015.  Compensation where third persons are liable.  (a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person.

(b) Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation and the personal representative of a deceased employee to recover damages from the third person unless the person or representative entitled to compensation commences an action against the third person within one year after an award. . . . 

. . .

(f) Even if an employee, the employee’s representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter. . . . 

. . .

(h) If compromise with a third party is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer’s written approval.

. . .

(j) Notice of the commencement of an action against a third party shall be given to the division and to all interested parties within 30 days.

Employee’s acceptance of compensation under an “award” acts as an assignment to Employer of her rights to pursue a third party unless Employee files an action against the third party within one year of the award.  An “award” of benefits Employer previously paid voluntarily may be issued for the purpose of allowing Employer to obtain an assignment for purposes of 
AS 23.30.105.  See for example, Collier v. Fluor Daniel Alaska, Inc., AWCB Decision No. 91-0010 (January 16, 1991); Nguyen v. Unisea, Inc., AWCB Decision No. 94-0068 (March 24, 1994); and Leavitt v. Alaska Petroleum Contractors, Inc., AWCB Decision No. 01-0070 (April 13, 2001).

Such “awards” recognize compensation voluntarily paid under an “acceptance” is deemed “awarded.”  Thus, such orders put Employer’s right to reimbursement beyond question.

§ 23.30.050.  Employer’s liability despite negligence of a third party.  The liability of an employer for medical treatment is not affected by the fact that the employee was injured through the fault or negligence of a third party not in the same employ, until notice of election to sue has been given as required by AS 23.30.015(a) or suit has been brought against the third party without giving notice.  The employer has, however, a cause of action against the third party to recover any amounts paid by the employer for the medical treatment in like manner as provided in AS 23.30.015(b).

§ 23.30.110.  Procedure on claims.  (a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim. . . . 

. . .

e) The order rejecting the claim or making the award, referred to in this chapter as a compensation order, shall be filed in the office of the board, and a copy of it shall be sent by registered mail to the claimant and to the employer at the last known address of each. . . .

8 AAC 45.050.  Pleadings.

(a) A person may start a proceeding before the board by filing a written claim or petition. . . . .

. . .

(c) Answers.

. . .

2) An answer to a petition must be filed within 20 days after the date of service of the petition and must be served upon all parties.

. . .

(5) The evidence presented at the hearing will be limited to those matters contained in the claim, petition, and answer, except as otherwise provided in this chapter.

. . .

(f) Stipulations.

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact . . . a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.  A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

8 AAC 45.120. Evidence.

(a) Witnesses at a hearing shall testify under oath or affirmation. . . .

. . .

(f) Any document . . . that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing.

Sec. 09.10.070. Actions for torts, for injury to personal property, for certain statutory liabilities, and against peace officers and coroners to be brought in two years.

[image: image1](a) Except as otherwise provided by law, a person may not bring an action . . .  (2) for personal injury or death, or injury to the rights of another not arising on contract and not specifically provided otherwise . . . unless the action is commenced within two years of the accrual of the cause of action.

ANALYSIS

I. Shall the Board grant the Employer’s petition for an award of benefits pursuant to AS 23.30.015(b)?

A petitioner’s request for an order awarding an employee compensation may be acted upon pursuant to AS 23.30.110 and 8 AAC 45.050(c)(2) if the opposing party does not object.  Documents in the file may be relied upon pursuant to 8 AAC 45.120 and the parties’ agreement.  Employee made clear in her affidavit and through the signed stipulation regarding an award order, filed July 10, 2009, she does not object to Employer’s request, or demand an opportunity to appear and be heard on Employer’s petition.   

Employee was injured in the course and scope of her employment.  Employer accepted Employee’s injury as compensable, and paid medical costs on Employee’s behalf.  The documentary evidence supports a finding Employee's work injury is compensable under the Act.

The Board reminds the parties, if either of them commences an action against the third party, they are required to provide notice to the Board and to the other party, within 30 days of commencement of the action under AS 23.30.015(j).

II. Should the award be granted nunc pro tunc ? 

Employer asks the Order awarding benefits be nunc pro tunc to some date following the filing of its Affidavit of Readiness for Hearing, but before December 2, 2009.  The Board notes under AS 09.10.070(a) a party has two years after a cause of action for personal injury arises in which to file suit.  The Employee here was injured on December 2, 2008.  Consequently, any suit arising from the injury, including any suit against an allegedly liable third party, must be filed by December 2, 2010, or the cause of action will be lost.

Under AS 23.30.015(b), an employee retains the right to bring suit for one year after the date of an order awarding benefits.  Given the date of this Order, Employer would not be able to pursue its rights under AS 23.30.015(b) against a third party until after the statute of limitation in 
AS 09.10.070(a) expired.  

Employer timely filed its Petition for an Award in August 2009, and filed its Affidavit of Readiness for Hearing on October 13, 2009.  If a hearing had been promptly scheduled by the Board, Employer would have had its order well within the time needed to allow Employee one year to bring suit with enough time remaining for Employer to file suit if Employee chose not to do so.  The delay in holding the hearing was not due to the fault of either party, but was due to the press of business or convenience of the Board itself.  In cases such as this, where delay by the Board could cause prejudice or injury to a party that has acted in a timely manner, the Board has made its order retroactive.

Here, Employer filed its Affidavit of Readiness for Hearing on October 13, 2009.  Under 
8 AAC 45.070(c), Employee had ten days to oppose the Affidavit if she chose to do so.  Consequently, the earliest the Board could have heard Employer’s petition and issued an order was October 23, 2009.  The case was not docketed for a hearing on the written record until January 13, 2010.  

In the interest of justice and to protect Employer’s right to bring a third party suit the order awarding benefits must be retroactive.  

CONCLUSIONS OF LAW

1.
Employer’s petition for an award of compensation to Employee shall be granted.

2.
Employer’s petition for an order of an award of compensation nunc pro tunc shall be granted.


ORDER
1.
The Employer shall pay the Employee all benefits due under the Alaska Workers’ Compensation Act, relating to her compensable injury of December 2, 2008.  The Employer may credit against this award benefits they have already paid.  
2.
This order is nunc pro tunc to October 23, 2009.
Dated at Anchorage, Alaska on February 1 , 2010.





ALASKA WORKERS' COMPENSATION BOARD






Ronald Ringel, Designated Chairman






Robert C. Weel, Member






David B. Robinson, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LINDA M. VAHEY employee / applicant; v. STATE OF ALASKA, self-insured employer / defendant ;Case No. 200820099; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 01, 2010.






Cynthia A. Stewart, Office Assistant I
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� Affidavit of Linda M. Vahey 1.


� Id.


� 12/5/2008 Report of Occupational Injury or Illness.


� Vahey Affidavit 2.
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� 8/20/2009 Stipulation 1, 2.


� 12/22/2009 Prehearing Conference Summary.


� See e.g. Naulty v. State of Alaska, AWCB Decision No. 09-0117 (June 18, 2009).
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