IN RE STANLEY L. BARNEY d/b/a THE WRECKERMAN TOWING
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           P.O. Box 115512
Juneau, Alaska  99811-5512

	IN THE MATTER OF THE PETITION
FOR A FINDING OF FAILURE TO 

INSURE WORKERS’ COMPENSATION

LIABILITY AND ASSESSMENT 

OF A CIVIL PENALTY  

AGAINST
STANELY L. BARNEY, d/b/a 

THE WRECKERMAN TOWING,

                            Uninsured Employer,

                                 Respondent.  
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	FINAL DECISION AND ORDER

AWCB Case No.  700002941
AWCB Decision No.  10-0073
Filed with AWCB Anchorage, Alaska

on April 23, 2010


This matter was heard at Anchorage, Alaska on April 21, 2010.  Lila Vogt, non-attorney representative, appeared and testified on behalf of Stanley L. Barney, owner of The Wreckerman Towing, who also appeared in person and testified on his own behalf and that of the business (“Employer”).  Christine Christensen, Investigator for the Special Investigations Unit, Division of Workers’ Compensation, Alaska Department of Labor and Workforce Development, represented and testified for the State of Alaska (“Division”).   The record closed at the hearing’s conclusion on April 21, 2010.


ISSUES

The Division contends Employer was operating a business using employee labor when not insured for workers’ compensation liability, and should be assessed a civil penalty for failing to insure.  Employer does not dispute these contentions, and asks that mitigating factors be considered in assessing a civil penalty.

1. Has Employer failed to file proof of workers' compensation insurance coverage required by AS 23.30.085(a)?

2. Has Employer failed to provide workers’ compensation insurance coverage required by 
AS 23.30.075(a)?

3. Should Employer be assessed a civil penalty for its failure to insure, and if so, in what amount?  

4. Should a Stop Order be issued against Employer?
FINDINGS OF FACT

The following facts are established by a preponderance of the evidence:

1)
Employer was brought to the attention of the Division by the Alaska Department of Labor & Workforce Development Employment Security Division (“ESD”).  

2)
Stanley L. Barney conducted business as “The Wreckerman Towing,” a business engaging in “Transportation and Warehousing,” for many years.  He operated the business as a sole proprietorship, employing dispatchers, drivers and an office worker.  The last business license issued was effective January 28, 2008, and expired December 31, 2009.  No executive officer waiver was ever sought or issued.  Mr. Barney ceased doing business on December 31, 2009.

3)
Mr. Barney is the sole owner of the business, and holds sole authority to insure the business or apply for a certificate of self-insurance.  


4)
Stanley L. Barney d/b/a The Wreckerman Towing, was an employer under the Alaska Workers’ Compensation Act (“Act”).  Documentation provided by Employer, as well as obtained from ESD tax records, demonstrate Employer employed 34 individuals during the period April 6, 2007, through and including March 4, 2009.  As an employer Stanley L. Barney d/b/a The Wreckerman Towing had a duty to provide workers’ compensation insurance for its employees.

5)
The National Council on Compensation Insurance, Inc. (“NCCI”) database records demonstrate Employer held workers’ compensation insurance for his employees continuously from February 7, 2002, until April 6, 2007, when his policy was not renewed.  The reason noted for non-renewal was “coverage placed elsewhere.”  

6)
The policy of workers’ compensation insurance in effect for Employer for the period April 6, 2006, to April 6, 2007, had a total estimated premium of $13,358.  This was based on projected earnings of $72,000 for towing company drivers, Code No. 7219, at $19.39 per $100 of remuneration; and $26,000 for clerical office employees, Code No. 8810, at $1.27 per $100 of remuneration.  Upon audit, however, Employer received a rebate of $10,393, issued July 5, 2006, and another rebate of $68, issued November 10, 2006.  (Notice of Evidence at 50-53).  Accordingly, the actual annual premium for the period ending April 6, 2007, was $2,897.00.    

7)
On March 4, 2009, by certified mail, the Division sent Employer a “Petition for Finding of Employer’s Failure to Insure Workers’ Compensation Liability and for Assessment of Civil Penalty” under AS 23.30.075 and 23.30.080, as well as a Discovery Demand.  The Petition alleged Stanley L. Barney, d/b/a The Wreckerman Towing, was an employer, used employee labor, and had neither workers’ compensation insurance to pay workers’ compensation benefits if an employee was injured on the job, nor approval to self-insure, from the period beginning April 6, 2007.  

8)
On March 18, 2009, Mr. Barney replied to the Division by letter, acknowledging the lapse, noting its inadvertence, and enclosing a copy of a Certificate of Insurance binder, reflecting Employer’s acquisition of a workers’ compensation policy of insurance effective March 5, 2009.  Employer explained the lapse in coverage was due to a miscommunication with his insurance agent, who he believed had placed a new policy in effect. Employer admitted he understood it was his responsibility to carry insurance despite this inadvertence, and requested a hearing to discuss his degree of culpability.  Employer’s new policy carried lower premium rates of $17.66 per $100 of remuneration for Code No. 7219 Drivers, and $0.92 per $100 of remuneration for Code No. 8810 clerical staff. 
9)
When the Division received no response to the Discovery Demand previously mailed, another was sent.  On June 4, 2009, Employer sought and received an extension from the Division, citing a change in administrative personnel responsible for gathering the requested data and responding to the request.  A 20 day extension was granted.  On June 24, 2009, the Division received from Employer the requested timesheets, work schedules and wage information for the designated time period.  

10)
Employer is persuasive in his assertion the lapse in coverage was unintentional, and he believed his coverage remained in effect during the period of lapse. This assertion is corroborated by the fact he consistently insured his employees, with no lapses in coverage from at least as early as February 7, 2002, until the inadvertent lapse on April 6, 2007; his credible testimony his annual audit rebate checks were always turned around and reinvested in his next year’s premium payment; NCCI records which state coverage was “placed elsewhere” effective April 6, 2007  (Notice of Evidence at 44-45); and his credible belief his business remained fully insured during the period of lapse, a period he was bedridden due to illness, because his towing and warehousing contract with the Anchorage Police Department (“APD”), meticulous in its demand for and oversight of its contractors’ insurance requirements, remained in full force and effect during the period of lapse. 

11)
Employer was operating without workers’ compensation insurance from April 6, 2007, until March 5, 2009, a period of 699 calendar days.   Employer ceased doing business on December 31, 2009.  Its last policy of insurance expired on March 5, 2010.   Employer had no lapses in coverage after March 5, 2009. 

12)
There have been two reports of injury filed against Employer since the business’ inception, neither of which occurred during periods Employer was uninsured, and neither of which resulted in time loss.

13)    Employer employed 34 people during the uninsured period, some part-time and day labor.  For penalty purposes the Division counts any portion of an employee work day as one work day.  According to the Division, during the period April 6, 2007, until March 5, 2009, a total of 3,783.5 uninsured employee work days elapsed. (Uninsured Employer Investigation Summary, Uninsured Employer Worksheet at A3).  The Division acknowledges, however, the number of days worked for 18 of the 34 total employees is an estimate only, and assumes the identified drivers worked five days per week for each and every two consecutive weeks, followed by a six day week every third week, and took no sick or vacation days during the 699 uninsured days.  For the 16 employees whose number of days worked is accurate and not an estimate, those uninsured employee work days total 1,227 of the 3,783.5 alleged. 

 14)
Employer has never been summoned before the board in the past.  It is a small business with a relatively small payroll despite the total number of employees, averaging only $63,480.95 during the six year period 2004 through 2009.  (ESD Records for 2004-2009).  Employer has not contested the petition for failure to insure.  


15)
Employer closed his business on December 31, 2009, in part as a result of actions brought by the Division and by ESD.  He has paid his ESD penalties in full, in advance, by selling equipment.  He is unemployed, and will be filing for disability.


16)
Employer failed to provide evidence of compliance with the workers' compensation insurance requirement from April 6, 2007 until March 5, 2009.

  
17)
Employer failed to insure for workers’ compensation liability during the period April 6, 2007 until March 5, 2009.

PRINCIPLES OF LAW

Employers have a duty to insure their employees against work-related injury.  

AS 23.30.060. Election of direct payment presumed. (a) An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee.

 AS 23.30.075.  Employer’s liability to pay.  (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for.... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . 

When an employer subject to the provisions of AS 23.30.075 fails to comply, the board may  issue a stop order, prohibiting its use of employee labor.  

            AS 23.30.080.  Employer’s failure to insure.  …

(d)  If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 a day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

AS 23.30.080(f), with an effective date of November 7, 2005, provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

Where an employer fails to comply, the board may impose a civil penalty of up to $1,000.00 per uninsured employee work day.

The law requires employers to file evidence of compliance with the workers’ compensation insurance requirements.

AS 23.30.085.  Duty of employer to file evidence of compliance.  

(a)  An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of the employer’s insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b)  If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents . . .

8 AAC 45.176. Failure to provide security: assessment of civil penalties. (a) If the board finds an employer to have failed to provide security as required by 
AS 23.30.075, the employer is subject to a civil penalty under AS 23.30.080(f), determined as follows: 

(1) if an employer has an inadvertent lapse in coverage, the civil penalty assessed under AS 23.30.080(f) for the employer’s violation of AS 23.30.075 may not be no more than the prorated premium the employer would have paid had the employer been in compliance with AS 23.30.075; the division shall consider a lapse in coverage of not more than 30 days to be inadvertent if the employer has changed carriers, ownership of the employer has changed, the form of the business entity of the employer has changed, the individual responsible for obtaining workers’ compensation coverage for the employer has changed, or the board determines an unusual extenuating circumstance to qualify as an inadvertent lapse; 

(2) if an employer has not previously violated AS 23.30.075, and is found to have no aggravating factors, and agrees to a stipulation of facts and executes a confession of judgment without action, without a board hearing, the employer will be assessed a civil penalty of two times the premium the employer would have paid had the employer complied with AS 23.30.075; 

(3) if an employer has not previously violated AS 23.30.075, and is found to have no more than three aggravating factors, the employer will be assessed a civil penalty of no less than $10 and no more than $50 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (2) of this subsection; 

(4) if an employer is found to have no more than six aggravating factors, the employer will be assessed a civil penalty of no less than $51 and no more than $499 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (3) of this subsection; 

(5) if an employer is found to have no fewer than seven and no more than 10 aggravating factors, the employer will be assessed a civil penalty of no less than $500 and no more than $999 per uninsured employee workday; however, the civil penalty may not be less than four times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (4) of this subsection; 

(6) if an employer is found to have more than 10 aggravating factors, the employer will be assessed a civil penalty of $1,000 per uninsured employee workday. 

(b) A civil penalty assessed under (a) of this section may not exceed the maximum civil penalty allowed under AS 23.30.080(f). 

(c) An employer receiving government funding of any form to obtain workers’ compensation coverage under AS 23.30.075 that fails to provide that coverage may be assessed the maximum civil penalty under AS 23.30.080(f). 

(d) For the purposes of this section, "aggravating factors" include  

(1) failure to obtain workers’ compensation insurance within 10 days after the division’s notification of a lack of workers’ compensation insurance; 

(2) failure to maintain workers’ compensation insurance after previous notification by the division of a lack of coverage; 

(3) a violation of AS 23.30.075 that exceeds 180 calendar days; 

(4) previous violations of AS 23.30.075; 

(5) issuance of a stop order by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(6) violation of a stop order issued by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(8) failure to comply with the division’s initial discovery demand within 30 days after the demand; 

(9) failure to pay a penalty previously assessed by the board for violations of AS 23.30.075; 

(10) failure to provide compensation or benefits payable under the Act to an uninsured injured employee; 

(11) a history of injuries or deaths sustained by one or more employees while employer was in violation of AS 23.30.075; 

(12) a history of injuries or deaths while the employer was insured under AS 23.30.075; 

(13) failure to appear at a hearing before the board after receiving proper notice under AS 23.30.110; 

(14) cancellation of a workers’ compensation insurance policy due to the employer’s failure to comply with the carrier’s requests or procedures; 

(15) lapses in business practice that would be used by a reasonably diligent business person, including 

(A) ignoring certified mail; 

(B) failure to properly supervise employees; and 

(C) failure to gain a familiarity with laws affecting the use of employee labor; 

(16) receipt of government funding of any form to obtain workers’ compensation coverage under AS 23.30.075, and failure to provide that coverage.
ANALYSIS

The Division contends Employer was operating a business using employee labor during the period April 6, 2007 until March 5, 2009, when not insured for workers’ compensation liability, and should be assessed a civil penalty for failing to insure.  Employer does not dispute these contentions, and asks that mitigating factors be considered in assessing a civil penalty.

1.
        Has Employer failed to file proof of workers' compensation liability insurance required by AS 23.30.085(a)?

The law requires an employer to file proof of compliance with the workers’ compensation insurance requirements.  Employer admits it failed to file proof of compliance during the specified periods.  Employer failed to file proof of workers’ compensation liability insurance during the period April 6, 2007 through and including March 4, 2009.
2.  
Has Employer failed to provide workers’ compensation insurance coverage required by AS 23.30.075(a)?  

Where an employer fails to provide evidence of compliance or ceases to be an employer during a specified period, the law presumes the employer failed to insure or provide security as required by AS 23.30.075.  Stanley L. Barney, d/b/a “The Wreckerman Towing,” failed to file proof of workers’ compensation liability insurance during the period April 6, 2007, through and including March 4, 2009, periods during which it employed 34 fulltime, part-time and day labor employees.  Employer provided no evidence to rebut the presumption it failed to insure or provide security under AS 23.30.075.  Rather, Employer concedes it was out of compliance during the stated period.  Employer failed to insure for workers’ compensation liability while using employee labor from April 6, 2007 through and including March 4, 2009, in violation of AS 23.30.075(a). 

Where an employer is uninsured, or has otherwise failed to give notice in writing of insurance to its employees, the employer is conclusively presumed to have elected to pay compensation directly to employees for injuries arising out of and in the course of the employment.  
AS 23.30.060.  Based upon Stanley L. Barney, d/b/a The Wreckerman Towing’s failure to insure, it has elected direct payment of compensation for any claims arising during the period April 6, 2007 through and including March 4, 2009. 

For periods after November 7, 2005, where an employer fails to insure, it is subject to assessment of civil penalties.  Having failed to insure during the period April 6, 2007 through and including March 4, 2009, Employer is subject to the penalty provisions in AS 23.30.080 for this time period. Under AS 23.30.075(b), Stanley L. Barney and The Wreckerman Towing are directly, jointly and severally liable for benefits under the Act for any possible claims arising during the period April 6, 2007 through and including March 4, 2009.

3.
Should Employer be assessed a civil penalty for its failure to insure, and if so, in what amount?  

Since the November 7, 2005, effective date of the 2005 amendments to the Act, when an employer subject to the requirements of AS 23.30.075 fails to insure, the law grants the board discretion to assess a civil penalty of up to $1,000.00 for each employee, for each day an employee is employed while the employer fails to insure.  It has been noted Alaska’s penalty provision at AS 23.30.080(f) is one of the highest in the nation.
  The severity of the statute is a statement of policy that failure to insure for workers’ compensation liability will not be tolerated in Alaska.  Although Employer utilizes both part-time and day labor, for penalty purposes, any portion of a day worked by a part time or day labor employee counts as one day.  While for more than half of the employees working during the uninsured period, only an estimate of the days worked is known, 1227 uninsured employee work days during the uninsured period is a certainty.  This alone is a significant number, and exceeds the threshold of 180 uninsured employee work days for consideration as an aggravating factor in the board’s analysis of an appropriate penalty.  8 AAC 45.176(d)(3). 

In assessing an appropriate civil penalty, consideration is given to a number of factors to determine whether an uninsured employer’s conduct, or the impact of that conduct, aggravates or mitigates its offense. A penalty is assessed based on the unique circumstances arising in each case.  The primary goal of a penalty under AS 23.30.080(f) is not to be unreasonably punitive, but rather to bring the employer into compliance, deter future lapses, ensure the continued employment of the business’ employees in a safe work environment, and to satisfy the community’s interest in fairly penalizing the offender.
  A penalty is not intended to destroy a business or cause the loss of employment.
  

Factors previously examined in assessing an appropriate penalty in a given case are discussed in a number of previous decisions, including In re Edwell John, Jr.,
 In re Hummingbird Services,
 In Re Wrangell Seafoods, Inc.,
 In re Absolute Fresh Seafoods, Inc.,
 In re Alaska Native Brotherhood #2,
 In re Alaska Sportsfishing Adventures,
 In re Rendezvous, Inc.,
 and In re Corporate Chiropractic, Inc.
   Consideration has been given to the appropriateness of the penalty in light of the viability of the business of the employer charged, the gravity of the violation, any extent to which the employer has complied with the provisions requiring acquisition of worker's compensation insurance or has otherwise attempted to remedy the consequence of its violation.   

Factors weighed in setting civil penalties have included the number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of the employer’s compliance with the Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, including diligence in claiming certified mail, the risk to employees at the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees or on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer violated a stop work order, and the credibility of the employer’s promises to correct its behavior.  Considering these factors, a wide range of penalties, from no penalty up to $1,000.00 per uninsured employee work day, has been assessed based on the specific circumstance of the violation.
  

Effective February 28, 2010, the considerations previously examined in assessing an appropriate penalty in a particular case have been standardized and codified at 8 AAC 45.176, where 16 possible aggravating factors must be considered.

As aggravating factors here, the Division cites the significant length of time Employer was uninsured; the employer’s failure to timely and fully comply with discovery demands; and the Employer’s history of two on-the-job injuries, noting, however, both injuries occurred during periods Employer was insured, and necessitated no time loss.  The Division further notes imposition of the maximum penalty of $1,000 per day would be financially devastating to Mr. Barney, and does not seek the maximum penalty.  Finally, the Division cites as mitigating factors Employer’s lengthy history of insuring for workers’ compensation liability with no breaks in coverage, Employer’s prompt reinstatement of its insurance policy, its full cooperation with the Discovery Demand once a competent clerical worker was installed, and recognition this is Employer’s first time before the Board.  

In this case, Employer’s lapse in workers’ compensation insurance coverage was not intentional, but stemmed from an inadvertent convergence of events, including Employer’s serious illness, misinformation provided the insurance agent by an unauthorized and misinformed clerical worker during Employer’s absence, and Employer’s reasonable belief he remained insured because his contract with the Anchorage Police Department remained in effect, with no notices received from APD he was not meeting the contract’s insurance requirements.  While these circumstances do not excuse Employer’s lapse in coverage, they are considered mitigating factors in the board’s consideration of an appropriate penalty in this case.  Significantly, Employer corrected its lapse in coverage immediately upon its being brought to his attention by the Division, has cooperated with the Division’s investigation, and has not contested the petition.  

Under 8 AAC 45.176(a)(3), an employer, as here, with no more than three aggravating factors for consideration, will be assessed a civil penalty of no less than $10 per uninsured employee workday, but not less than two times the premium the employer would have paid had the employer complied with AS 23.30.075.  Because the Division’s assertion of 3,783 uninsured employee work days is in large part an estimation, it is not a reliable standard upon which to assess a penalty.   With certainty, however, the Division has demonstrated no less than 1227 uninsured employee work days.  A civil penalty of $12,270.00 will be assessed.  This amount is more than double the premium amount of $2,897.00, and is thus in conformance with 8 AAC 45.176(a)(3).  

Based on the mitigating factors in this case, and since Employer has ceased doing business and remains in poor health, all of this penalty will be suspended on the condition Employer immediately acquires workers’ compensation liability insurance should he resume operating a business with employee labor within the next two years.  

If Employer resumes operation of any business and permits its workers’ compensation insurance coverage to lapse during this two year period, the entire civil penalty totaling $12, 270.00 will become immediately due and payable. 

4.  Should a Stop Order be issued?

AS 23.30.080(d) authorizes issuance of a Stop Order, prohibiting an employer who fails to comply with the workers’ compensation insurance requirements from using employee labor within the State of Alaska.  As set out above, Employer failed to insure or provide security for workers’ compensation coverage of its employees, required by AS 23.30.075.  Although Employer had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so for the period April  6, 2007 through and including March 4, 2009.  Nevertheless, the record reflects Employer obtained and maintained coverage until closing his business on December 31, 2009, has now ceased doing business, and the Division has not requested issuance of a Stop Order.  Accordingly a Stop Order will not be issued at this time.  

CONCLUSIONS OF LAW

1)
Employer failed to file evidence of compliance with the workers’ compensation insurance requirements for the period from April 6, 2007 until March 5, 2009.  Employer was in violation of AS 23.30.085(a) and (b) during this period.  Employer is subject to the liabilities set out in AS 23.30.060(a), and the penalties provided in AS 23.30.070(f), for any valid claims of injury arising during the periods it was in violation of AS 23.30.085.

2)
Employer failed to provide workers’ compensation insurance coverage required by 
AS 23.30.075, during the period April 6, 2007 until March 5, 2009.  Employer was in violation of AS 23.30.075 during this period.  As a matter of law, based upon Employer’s failure to insure, it has elected direct payment of compensation for any claims arising during these periods it was in violation of AS 23.30.075.  As a further matter of law, under AS 23.30.075(b), Stanley L. Barney and The Wreckerman Towing are directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during these periods it was in violation of AS 23.30.075.

3)
Employer is further subject to assessment of a civil penalty for failure to insure during the periods April 6, 2007 until March 5, 2009, pursuant to 8 AAC 45.176(a)(3).  

4)
As Employer has ceased doing business, a Stop Order will not be issued at this time.

ORDER
1. Stanley L. Barney and The Wreckerman Towing shall be personally, jointly, and severally liable for any compensable claims arising during the period April 6, 2007 through and including March 4, 2009.  

2. At such time as Stanley L. Barney resumes operation of The Wreckerman Towing, or any other business enterprise in which he employs employees, he shall maintain workers’ compensation insurance coverage for all employees, and shall file evidence of compliance in accord with AS 23.30.085.

3. Employer shall be liable for a civil penalty of $12,270.00.  The entire sum of $12,270.00 is suspended upon the condition that if Employer fails to timely insure for workers’ compensation should he resume operating a business with employee labor before April 26, 2012, the entire suspended amount shall become immediately due and owing.  

4. Because Employer has ceased doing business, the Special Investigations Unit is not required to regularly monitor Employer for compliance with AS 23.30.075 and AS 23.30.085.  However, on April 26, 2012, should Employer have fully complied with the terms of the Decision and Order, the Special Investigations Unit shall, within 30 days, prepare a proposed Order of Discharge of Liability for Penalty for the board’s approval and issuance.

Dated at Anchorage, Alaska on April  23, 2010.
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David Robinson, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in The Matter of the Petition for a Finding of the Failure to Insure Workers’ Compensation Liability and Assessment of a Civil Penalty Against Stanley L. Barney, d/b/a The Wreckerman Towing employer / respondant; Case No. 700002941; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 23, 2010.
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� AS 23.30.070(f) provides in pertinent part:  “An employer who fails…to…report…shall…pay the employee…an additional award equal to 20 percent of the amounts that were unpaid when due.”


� See e.g., In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006); In re Edwell John, Jr., AWCB Decision No. 06-0059 (February 14, 2006).


� Alaska R & C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, Alaska Workers’ Compensation Appeals Commission,  AWCAC Appeal No. 07-043 (September 16, 2008).


� Id. at page 27.


� AWCB Decision No. 06-0059 (March 8, 2006).


� AWCB Decision No. 07-0013 (January 26, 2007).


� AWCB Decision No. 06-0055 (March 6, 2006).


� AWCB Decision No. 07-0014 (January 30, 2007).


� AWCB Decision No. 06-0113 (May 8, 2006).


� AWCB Decision No. 07-0040 (March 1, 2007).


� AWCB Decision No. 07-0072 (April 4, 2007).


� AWCB Decision No. 07-0098 (April 24, 2007).


� See, e.g., In re Casa Grande, Inc. and Francisco Barajas, AWCB Decision No. 07-0288 (September 21, 2007) [$1,000 per employee per day with part suspended], In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) [$500.00 per employee per day], In re Patrick Burke, DBA Globe Link Telecom, AWCB Decision No. 07-0235 (August 10, 2007) [$200.00 per employee per day], In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) [$75.00 per employee per day], In re Corporate Chiropractic, Inc., AWCB Decision No. 07-0098 (April 24, 2007) [$35.00 per employee per day], In re Debbie Bagdol, DBA Garden Montessori School, AWCB Decision No. 08-0076 (April 25, 2008) [$35.00 per employee per day], In re Ivan Moore d/b/a Ivan Moore Research, AWCB Decision No. 07-0307 (October 3, 2007 [$35.00 per employee per day with part suspended], In re St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007) [$30.00 per employee per day], In re White Spot Cafe, LLC, AWCB No. 07-0174 (June 27, 2007) [$30 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007) [$20.00 per employee per day], In re Joe L. Mead DBA Dynasty Interiors, AWCB Decision No. 07-0177 (June 28, 2007) [$20.00 per employee per day], In re Captain Lou’s Corp., Inc., AWCB No. 07-0171 (July 2, 2007) [$20.00 per employee per day], In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) [$15.00 per employee per day], In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007) [$15.00 per employee per day], In re Alexandra Mayberry/Cooker, Inc., AWCB Decision No. 07-0032 (February 23, 2007) [$11.00 per employee per day], In re Shkequim (Ski) Dobrova d/b/a Ski & Benny Pizza, AWCB Decision No. 07-0121 (May 9, 2007) [$10.00 per employee per day], In re Dufour, AWCB Decision No. 06-0152 (June 9, 2006) [$250.00 per employee per day, $245.00 suspended, leaving a penalty of $5.00 per employee per day], In re Alaska Inter-Tribal Council, AWCB Decision No. 07-0066 (March 29, 2007) [$5.00 per employee per day],  In re Sunshine Custom Promotions, LLC, AWCB Decision No. 07-0065 (March 29, 2007) [$5.00 per employee per day], In re Coalition Inc., AWCB Decision No. 07-0067 (March 29, 2007) [$5.00 per employee per day], In re Randy’s Glass, Inc., AWCB Decision No. 07-0162 (June 15, 2007) [$5.00 per employee per day], In re Northern Cartage, Inc., AWCB Decision No. 07-0161 (June 15, 2007) [$5.00 per employee per day], In re Choice Mortgage, Inc., AWCB Decision No. 07-0175 (June 27, 2007) [$5.00 per employee per day], In re Ice Berry Inc., AWCB No. 07-0185 (July 2, 2007) [$5.00 per employee per day], In re The Coffee Can, LLC, AWCB No. 07-0171 (July 2, 2007) [$5.00 per employee per day], In re William Bishop DBA Mecca Jewelry Inc., AWCB No. 07-0056 (March 15, 2007) [$3.00 per employee per day], In re Coalition, Inc., AWCB No. 07-0067 (March 29, 2007) [$3.00 per employee per day],  In re Ming Hua, Inc. and Ming Chao Fang d/b/a Hong Kong Wok Restaurant, AWCB Decision No. 07-0282 (September 14, 2007) [$3.00 per employee per day], In re Doriolas, LLC, AWCB No. 07-0152 (June 8, 2007) [$2.00 per employee per day], In re Linda O’Brien d/b/a/ Speedy Mail, AWCB Decision No. 07-0279 (September 14, 2007) [$1.00 per employee per day], In re Good Karma, AWCB Decision No. 07-0034 (February 27, 2007) [$1.00 per employee per day], In re Milano’s, Inc., AWCB Decision No. 07-0353 (November 21, 2007) [no penalty], and In re Homer Senior Citizens, Inc., AWCB Decision No. 07-0334 (November 6, 2007) [no penalty]. 
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