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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BEVERLY GREER, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA,

                                                  Employer,

                                                   and 

HARBOR ADJUSTMENT SERVICE,

                                                  Adjuster,

                                                     Defendants.
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	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200215549
AWCB Decision No.  10-0190

Filed with AWCB Anchorage, Alaska

on November  26, 2010


The State of Alaska’s (Employer) three June 11, 2010 Petitions seeking an order compelling Beverly Greer (Employee) to attend an employer’s medical evaluation (EME), requiring  Employee to reimburse Employer for expenses charged by its EME physicians when Employee did not appear for an EME, and for relief from a 2004 stipulation were heard on October 27, 2010, in Anchorage, Alaska.  Attorney David Graham represented Employee.  Attorney Krista Schwarting represented Employer and its adjuster.  Employee was the only witness.  The record closed at the hearing’s conclusion on October 27, 2010.

ISSUES

At hearing, Employee offered a May 18, 2010 letter to Employee from Objective Medical Assessments (OMAC) into evidence as Employee’s Hearing Exhibit 1.  OMAC was a medical firm to which Employer sent Employee for part of an employer’s medical evaluation (EME).  The record was received subject to Employer’s objection.  Employer contended the record could not be admitted or relied upon as evidence because it had not been filed and served 20 days prior to the hearing date.  Employee contended the record was admissible as an admission of Employer’s agent, the EME physician.

1) Should the May 18, 2010 letter from OMAC to Employee be admitted and considered over Employer’s objection?

Employer contends in its first petition Employee should be compelled to attend an EME.  Employee contends she is willing to attend another EME so long as certain conditions are met.  

2) Should Employee be compelled to attend an EME?

In its second petition, Employer contends Employee should be ordered to pay Employer expenses its EME doctors charged when Employee failed to attend a previously scheduled EME.  Employee contends she gave timely notice she was not going to attend the previously scheduled EME, had at least one good faith basis for objecting, and thus cannot be held responsible for related expenses.  

3) Should Employee be required to pay expenses related to her failure to attend a prior EME?

In its third petition, Employer contends it should be relieved from the effects of a 2004 stipulation.  Employee contends Employer has not shown good cause to be relieved from the 2004 stipulation.  

4) Should Employer be relieved from the 2004 stipulation?

At hearing and in its briefing, Employer also contended, as part of its argument concerning Employee’s failure to attend an EME, Employee is not entitled to legal representation at an EME or to record an EME.  At hearing and in its briefing, Employee contended she is entitled to legal representation at any EME and has the right to record an EME.

5) Should Employee be allowed to have legal representation at an EME and to record an EME?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts relevant to these issues:

1) Employee, who lives in Wasilla, Alaska, was injured on August 31, 2002, in the course and scope of her employment when she was involved in a boat collision on the Little Susitna River.  Employee was working for the State of Alaska, Department of Natural Resources at the time (Report of Injury, September 3, 2002).

2) On June 26, 2003, Employee filed a claim for benefits alleging injury to her “back, neck, ribs and right shoulder problems” (claim, June 25, 2003).

3) On October 27, 2003, Thomas Gritzka, M.D., orthopedic surgeon, evaluated Employee for a Board-ordered second independent medical evaluation (SIME).  Dr. Gritzka diagnosed chronic thoracic spinal sprain, herniated intervertebral disk T6-7 left, and “snapping scapula syndrome” on the left.  Dr. Gritzka opined these diagnoses were caused by the work injury and Employee was not medically stable (Dr. Gritzka SIME report, October 27, 2003).

4) On March 5, 2004, counsel for Employer wrote the board stating: “The employer and carrier have accepted the June 23, 2003 Claim of Ms. Greer (letter, March 5, 20040.

5) On March 10, 2004, the board approved the parties’ stipulation: “The employer and carrier have accepted the 06-25-03 Claim filed by Mr. Colberg for Ms. Greer” (Greer v. State, AWCB Decision No. 09-0208 (December 30, 2009) (Greer I); see also, Attorney Fee Stipulation and Order, March 10, 2004).  

6) On August 19, 2005, Employee was found eligible for reemployment benefits (Workers’ Compensation system, rehabilitation tab).  

7) On September 27, 2006, a panel of EME physicians, including orthopedic surgeon Stephen Fuller, M.D., neurologist Lynne Adams Bell, M.D., and psychiatrist S. David Glass, M.D. examined Employee.  Dr. Glass opined Employee did not have post traumatic stress disorder, needed no further psychiatric treatment or medication, and had no psychiatric condition related to the work injury.  Drs. Fuller and Bell noted Employee’s primary complaints were headaches, bilateral knee surgeries, right shoulder pain, ongoing mid-thoracic pain, lumbosacral “clunking,” painful ribcage, tingling in the fingers of the right hand, and occasional urinary incontinence.  Drs. Fuller and Bell opined any injuries Employee sustained in the work-related boat accident had long since resolved, no further treatment was needed, and Employee suffered no permanent impairment related to the work injury (EME reports, September 27, 2006).  

8) On November 13, 2006, based upon this EME report Employer controverted all benefits (Controversion, November 13, 2006).

9) On September 17, 2008, Employee petitioned for a finding the November 13, 2006 Controversion was unfair and frivolous because it directly contradicted the stipulation the parties signed on March 10, 2004 (Petition, September 17, 2008). 

10) The November 10, 2008 claim was the last filed in this case (Workers’ Compensation system). 

11) On November 26 and December 9, 2008, the claim was controverted (Workers’ Compensation system).  

12) On March 6, 2009, Employer withdrew controversions dated April 12, 2005, August 10, 2006, November 13, 2006, November 26, 2008, and December 9, 2008 (Withdrawal of Controversions, November 6, 2009). 

13) On April 15, 2009, Employer petitioned for a follow up SIME on the issues of causation, compensability, treatment, functional capacity, and medical stability, with a panel of SIME physicians including an orthopedic surgeon, neurologist, and physical medicine specialist (Employer’s April 15, 2009 Petition and attached SIME form).  

14) Employer cited disputes between Employer’s 2006 EME panel physicians Fuller, Bell, and Glass, and Employee’s attending physician John Boston, M.D., as grounds for another SIME (SIME form, April 16, 2009).  

15) Employer specifically cited Dr. Boston’s October 16, 2008 report, where he opined Employee suffers from thoracic pain as a result of the boat accident (Dr. Boston Chart note, October 16, 2008), and March 16, 2009 letter (SIME form, April 16, 2009), where he stated Employee had undergone fusion of her right foot, ear surgery, bilateral carpal tunnel release, cervical decompression, and left shoulder surgery for a torn rotator cuff, and stated she has not been able to work since he began seeing her on January 3, 2007.  Dr. Boston stated Employee is still disabled because she needed right shoulder surgery (Dr. Boston letter, March 16, 2009).

16) On December 30, 2009, Greer I issued (Greer I).  In denying Employer’s request for another SIME, Greer I held there was no current medical dispute between Employer’s EME and Employee’s attending physician warranting an SIME (Greer I at 7).

17) On March 31, 2010, Employer’s adjuster sent a letter to Employee advising her of a “mandatory” panel EME on April 28, 2010, with Stephen Fuller, M.D., Lynne Bell, M.D., and David Glass, M.D., with Impartial Medical Opinions, Inc. (IMO), located in Lake Oswego, Oregon.  The letter made flight, ground transportation and hotel arrangements for Employee and provided for a per diem check under separate cover.  It also advised Employee to give at least “six working days” notice prior to the examination if for some reason Employee could not attend, and alternately warned “no-show fees will be assessed” (letter, March 31, 2010).

18) Twenty days before the EME appointment, on April 8, 2010, John Boston, D.O., wrote the adjuster stating Employee had numerous health issues and deemed it unadvisable for her to travel by air to an EME (letter, April 8, 2010).

19) On April 19, 2010, Employee’s attorney wrote Employer’s attorney advising Employee could not travel because of her doctor’s concern she might have deep vein thrombosis and pulmonary embolisms.  It further advised Employee’s personal care attendant had to accompany her, but no travel arrangements were made for the attendant.  Employee’s lawyer objected to the reasonableness of the panel composition, and the suggestion the EME was “mandatory.”  The letter concluded “please be advised that Ms. Greer will not be attending the . . . [EME] . . . scheduled in Portland, OR for April 28, 2010.”  Employee’s counsel requested Employer set an exam in conformance with her doctor’s restrictions (letter, April 19, 2010).

20) On April 20, 2010, Employer’s counsel wrote expressing displeasure Employee waited “so close to the evaluation” to give notice she would not be attending.  However, Employer cancelled the EME in Oregon and stated it would be rescheduled (letter, April 20, 2010).

21) On April 28, 2010, Employer gave notice by letter of a panel EME in Anchorage, Alaska for June 5, 2010, with Keith Holley, M.D., and Eugene Wong, M.D., and for June 8, 2010, with Eric Goranson, M.D.   This letter also warned of a 7 day cancellation requirement and the possibility of no-show fees if Employee failed to attend (letter, April 28, 2010).

22) On May 5, 2010, Employer sent another letter reiterating this same information (letter, May 5, 2010).

23) On May 18, 2010, OMAC mailed Employee a letter of even date, care of her counsel, advising her of the June 5, 2010 appointment and providing information about “special requests,” including advanced notice if Employee expected to have legal representation available or wanted to record the EME (letter, May 18, 2010).  

24) Employee’s lawyer received this letter shortly thereafter as the letter advised Employee of her appointment with OMAC on June 5, 2010, and Employee’s counsel responded to the letter on June 1, 2010 (record; letter, June 1, 2010).  

25) On May 26, 2010, Employee’s counsel wrote to express objections to the panel EME.  Her objections, through counsel, included her allegations: Employer inappropriately wanted her to see three EMEs in contravention of AS 23.30.055(e); Employer had made an unlawful change of physician; the EME physicians were not licensed in Alaska; and because of Employee’s allegations a prior EME resulted in unreliable reports, she would be attending with legal representation and would be “recording and videotaping” any EME evaluations.  Employee’s counsel copied this letter to OMAC, with which the first two EME doctors were employed (letter, May 26, 2010).

26) Employee made it clear on May 26, 2010, 10 days prior to the first part of the EME, she was not going to attend any EME without legal representation present and without the ability to record the examination (record).  

27) This date is before the 7 days notice required by Employer’s EME physicians (record).  

28) On May 26, 2010, Employer’s counsel responded by explaining why the new panel was needed because of Employee’s inability to travel, Employer had received Employee’s objection 10 days before the examination, its panel EME was legally appropriate, and citing prior Board precedent stating Employee had no right to record or videotape the EME.  It also promised to provide licensing information for the EME panel, and asked Employee’s counsel to advise by June 1, 2010, if Employee needed “any accommodations” (letter, May 26, 2010).

29) On May 27, 2010, Employer provided Employee the licensure for the three EME doctors (letter, May 27, 2010).

30) On June 1, 2010, Employee’s counsel wrote renewing her objections, and noted in response to OMAC’s request, she had previously advised OMAC and Employer of her intent to attend the EME with a legal representative and record the evaluations.  Employee noted she had received no objection for OMAC to her requests.  She suggested Employer seek a Board order prohibiting Employee from recording the EME (letter, June 1, 2010).

31) On June 3, 2010, Employer advised Employee Drs. Wong and Goranson would not perform the EME if it were videotaped.  Dr. Holley would allow videotaping but would charge Employee a $500.00 fee.  Employer also obtained a referral from the previous EME panel in Oregon to the June 2010 EME panel in Anchorage (letter, June 3, 2010).

32) On June 4, 2010, Employee’s counsel reiterated her objections and stating she “will not attend these EIMEs for the further reason that you have failed to allow her to record the events” (letter, June 4, 2010).

33) Employee was adamant and clear in her insistence on refusal to attend any EME without the right to have legal representation and a recorder present (record).

34) On June 4, 20101, Employer reiterated its positions (letter, June 4, 2010).

35) On June 9, 2010, OMAC provided the following invoice:

	Date of Service
	Service Code
	Type of Service Rendered
	Fee

	06/05/2010
	
	Single Examiner IME No Show – Dr. Wong
	682.50

	06/05/2010
	
	Record Review by Dr. Holley – 4 hrs
	4200.00

	
	
	TOTAL
	4882.50


36) Employee did not attend the EME (Greer; letter, June 8, 2010 from IMO; letter, June 9, 2010 from OMAC). 

37) On June 11, 2010, Employer petitioned for an order compelling Employee to attend an EME, or forfeit all benefits sought in her claim (Petition, June 11, 2010).

38) On June 11, 2010, Employer petitioned for an order requiring Employee to reimburse it for expenses incurred for Employee missing the June 5, and June 8, 2010 EME.  Employer also requested a finding the panel EME was reasonable pursuant to AS 23.30.095(e) and Employee’s attendance was mandatory.  Lastly, Employer requested an award of all costs incurred as a result of Employee’s failure to attend the June 2010 EME (Petition, June 11, 2010).

39) On June 11, 2010, Employer also petitioned for an order relieving it from the terms of its 2004 stipulation (Petition, June 11, 2010).

40) On June 23, 2010, IMO provided the following invoice:

	DOS
	Hours
	Cpt Code
	Service Description
	Rate
	Amount

	6/8/2010
	2.00
	OSC-D0003
	No Show Psychological IME in Anchorage – Physician: Eric Goranson, M.D.
	$800.00
	$1,600.00

	6/8/2010
	16.00
	OSC-D0003
	Additional Time Includes Chart Review – 11.5 hrs, Dictation – 1 hr, Proofreading/Correction – 3.5 hrs – Physician: Eric Goranson, M.D.
	$800.00
	$12,800.00

	6/8/2010
	37.25
	OSC-D0003
	Administrative Fees – Collation
	$50.00
	$1,862.50

	6/8/2010
	1.00
	OSC-D0003
	Mercury Messenger
	$23.54
	$23.54

	6/8/2010
	1.00
	OSC-D0003
	USPS
	$26.54
	$26.54

	
	
	
	Sub Total
	
	$16,312.34

	
	
	
	Total
	
	$16,312.54


41) On October 27, 2010, the hearing in this case was held (record).  

42)  At hearing, Employer expressed a desire to inquire about the reasons the May 18, 2010 OMAC letter was sent to Employee and the rationale behind the information regarding recording the evaluation. Employer did not object to the letter’s admissibility based upon hearsay.  Employer objected primarily on Employee’s violation of the 20-day rule (Employer’s hearing arguments).  

43)  Employee’s production of this letter at hearing, as opposed to 20 days before hearing, did not give Employer time to arrange for or call an OMAC witness to provide explanation or clarification concerning this letter (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).  

44)  Employee at hearing appears to have conceded one or more of her reasons for refusing to attend, specifically the “changed doctors” argument, and her misunderstanding of the EME “panel” concept, were not in accordance with law, and were mistaken (Employee’s hearing arguments).

45)  Employee conceded and acknowledged in her brief and at hearing Employer was entitled to send her to a proper EME, and expressed a willingness to attend if he legal representative and a recorder could be present (id.).

46) Employee’s objection to the prior EME on the grounds there was an impermissible change of Employer’s doctors was not a valid objection (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above). 

47) Employee’s misunderstanding of the “panel” EME concept was not a valid objection (id.).  

48)  The first 2010 panel EME was cancelled because Employer learned Employee could not travel (record).

49)  Employer had to obtain different physicians who could see Employee in Alaska (record).

50)  There was no evidence the outside 2010 EME panel ever produced any reports and it never actually examined Employee because she could not travel to the appointment (record).

51)  Employee’s reasons for not attending without legal representation and a way to record the examination included her bad experience with a former EME several years ago which, she alleged, did not perform the examination properly, did not perform all the tests the EME report says were performed, misrepresented what she said and failed to accurately record Employee’s statements made during the course of her examination (Greer).  

52)  Employee’s benefits were controverted based upon this EME’s report, which interfered with her ability to obtain timely medical treatment for her work-related injuries (record; Greer).

53)  Employee did not want this to happen again and was “gun shy” of attending an EME without legal representation and without recording the examination (Greer).

54)  Employee’s reasons for insisting upon legal representation and a way to record the EME are credible and reasonable (Greer).

55) Employee’s conduct was not “willful” in the sense she simply failed to show up at the EME without giving notice with an intention to harm Employer or its EME physicians financially or otherwise (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

56) Good cause for not attending the examination existed because two of the examiners would not allow recording and the third wanted to charge Employee an unexplained “fee” of $500.00 (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

57) Employer advised its EME doctors “the day before” it was likely or possible Employee would not appear (Employer’s hearing arguments).  

58) It did not advise the physicians sooner because it hoped the concerns “were resolved,” even though Employee never withdrew her taping and attendance requirements (id.).

59) Dr. Holley spent four hours reviewing Employee’s medical records on June 5, 2010, even though Employer advised him the day before it was likely or possible Employee would not even appear (invoice).  

60) Employee’s appointment with Dr. Goranson was at 1:00 PM on June 8, 2010 (record).  

61) Dr. Goranson’s invoice lists all of his services on date of service June 8, 2010, including 16 hours on June 8, 2010, reviewing records, dictating and correcting a report on a patient who never showed up (invoice).

62) According to their invoices, at least two of the EME panel members have already reviewed Employee’s medical records and one has apparently dictated and corrected his EME report, and mailed it somewhere (invoice). 

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute; 

(3) this chapter may not be construed by the courts in favor of a party; 

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).


AS 23.30.095.  Medical treatments, services, and examinations. . . .

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.  Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination.  Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter.  If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.  The board in any case of death may require an autopsy at the expense of the party requesting the autopsy.  An autopsy may not be held without notice first being given to the widow or widower or next of kin if they reside in the state or their whereabouts can be reasonably ascertained, of the time and place of the autopsy and reasonable time and opportunity given the widow or widower or next of kin to have a representative present to witness the autopsy.  If adequate notice is not given, the findings from the autopsy may be suppressed on motion made to the board or to the superior court, as the case may be.

. . .

Medical evaluations are part of the discovery process.  Employers have an explicit statutory right to medical examinations of injured workers by physicians of the employer’s choosing.  The limit of the employer's right is the “reasonable” standard in the language of AS 23.30.095(e).  Citro v. Municipality of Anchorage, AWCB Decision No. 10-0087 (May 20, 2010).  This has been interpreted to refer to reasonable times, frequency, location, physician qualifications, and so on.   See, e.g., Palmer v. Air Cargo Express, AWCB Decision No. 05-0222 (August 30, 2005).  The reasonableness standard also applies to the method, means, and manner of evaluation, and to the degree of invasiveness.  Ammi v. Eagle Hardware, AWCAC Decision No. 05-004, at 12-13 (February 21, 2006).  AS 23.30.095(e) also requires the employer's evaluator to use existing diagnostic data, to the degree medically possible.  Under the statute neither injured workers, nor the board has the right to refuse an EME unless it is unreasonable in some specific respect.  Travers v. Take Out Taxi, AWCB Decision No. 96-0306 (July 29, 1996).

However, EMEs must be reasonable.  In Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1254-55 (Alaska 2007), the court said:

Even though, as the board states, the employer does not have to select the examining physician to be the ‘most convenient’ for the employee, this does not mean that the employee's convenience should be completely discounted.  The statute provides that the employer may request examinations ‘at reasonable times’ (footnote omitted).  Although the statute does not make any comment on where the examination takes place, its requirement of a ‘reasonable time’ indicates that the legislature intended some consideration of the employee's ease in attending the examination.  Furthermore, the board's regulations on selection of physicians for a second independent medical evaluation-when the board, rather than the employer, makes the selection-explicitly direct that ‘the proximity of the physician to the employee's geographic location’ be taken into account.

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.  (a) If an employee objects to a request for written authority under AS 23 .30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board's designee, the board's designee has the authority to resolve disputes concerning the written authority.  If the board or the board's designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee's benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority.

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury.  If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.

(d) If the employee files a petition seeking a protective order to recover medical and rehabilitation information that has been provided but is not related to the employee's injury, and the board or the board's designee grants the protective order, the board or the board's designee granting the protective order shall direct the division, the board, the commission, and the parties to return to the employee, as soon as practicable following the issuance of the protective order, all medical and rehabilitation information, including copies, in their possession that is unrelated to the employee's injury under the protective order.

(e) If the board or the board's designee limits the medical or rehabilitation information that may be used by the parties to a claim, either by an order on the record or by issuing a written order, the division, the board, the commission, and a party to the claim may request and an employee shall provide or authorize the production of medical or rehabilitation information only to the extent of the limitations of the order.  If information has been produced that is outside of the limits designated in the order, the board or the board's designee shall direct the party in possession of the information to return the information to the employee as soon as practicable following the issuance of the order.

23.30.110. Procedure on claims.  (a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.

. . .

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. . . .

(d) At the hearing the claimant and the employer may each present evidence in respect to the claim and may be represented by any person authorized in writing for that purpose.

AS 23.30.135.  Procedure before the board. (a)  In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The Alaska Supreme Court said in Langfeldt-Haaland v. Saupe Enterprises, 768 P.2d 1144 (Alaska 1989), a civil litigant has a right to have her attorney present during an examination by a physician hired by his opponent.  In Saupe, a person sued to recover for personal injuries sustained in an automobile accident. Pursuant to Alaska Civil Rule 35, Saupe moved for an order requiring the plaintiff to submit to a physical examination by a physician selected by Saupe.  The plaintiff did not object, but asserted rights to record the exam and to have his attorney present. The trial court ordered him to submit to the examination without benefit of counsel or tape recording.  The civil rule in question stated, in part:

Order for Examination. When the mental or physical condition . . . of a party . . . is in controversy, the court in which the action is pending may order the party to submit to a physical or mental examination by a physician. . . .  The order may be made only on motion for good cause shown and upon notice to the person to be examined and to all parties and shall specify the time, place, manner, conditions, and scope of the examination and the person or persons by whom it is to be made.

Alaska Civil Rule 35(a).

After reviewing case law nationwide on the issue of whether a civil plaintiff may have an attorney and a recorder present at a defense-required medical evaluation, the Saupe court said:
The courts which do not permit attorney attendance reason that ethical problems may arise because the attorney may be called as a witness for his client (footnote omitted).  Moreover, they wish to divest the examination of any adversary character (footnote omitted).  The examinee is protected because he has access to the doctor's written report, and may depose the doctor and object to inadmissible evidence during trial (footnote omitted).  Some courts also note that physicians may refuse to perform an examination in the presence of an attorney, that the attorney is likely to interfere, and that the patient's reactions may be skewed, rendering the examination useless.
Those courts which permit an attorney to be present generally reason that the physician should be prevented from making inquiries beyond the legitimate scope of the exam, thus transforming the exam into a sort of deposition (footnote omitted).  Moreover, the attorney's presence may aid in the eventual cross-examination of the physician (footnote omitted).  The attorney need never be called as a witness for his client if the examination is tape recorded (footnote omitted).  These courts refuse to presume that the attorney will interfere with the examination and recognize that the courts have the authority to deal with any actual interference.

In our view, those cases which allow the examinee's attorney to be present are the more persuasive.  The Rule 35 examination is part of the litigation process, often a critical part.  Parties are, in general, entitled to the protection and advice of counsel when they enter the litigation arena.  An attorney's protection and advice may be needed in the context of a Rule 35 examination, and we see no good reason why it should not be available.


Although we did not delineate the precise function of counsel at the examination, we expressed our belief that defense counsel's role would generally be passive in nature (citation omitted).  We relied in part on the decision in Lee v. County Court, (footnote omitted) wherein the New York Court of Appeals explained the passive function of counsel at a psychiatric examination:


[T]he function of counsel is limited to that of an observer. . . .  [T]he defense attorney may take notes and save [his] comments or objections for the trial and cross-examination of the examining psychiatrist.


However, we also cited with approval two Oregon cases which anticipated more active participation by counsel, namely, advising the client not to answer potentially incriminating questions posed by the psychiatrist (footnote omitted). 

Houston supports, by analogy, our conclusion that plaintiff's counsel in a civil case should have the right to attend a physical, or psychiatric, examination of his client in several respects.  First, there is a constitutional right to counsel in civil cases arising from the due process clause (footnote omitted).  We recognize that the right to counsel in civil cases is not co-extensive with the right to counsel in criminal prosecutions, (footnote omitted) but in the area of compelled examinations we see no reason to draw a distinction.  Second, counsel may observe shortcomings and improprieties in an examination which can be brought out during cross-examination at either a civil or criminal trial.  Third, although observation may be the primary role of counsel in both criminal and civil cases, counsel may on occasion properly object to questions concerning privileged information.  There are privileges which may be invaded in civil as well as in criminal cases.  Thus the reasons for allowing counsel to be present in a criminal case which we accepted in Houston also generally apply in civil cases.


We align Alaska with those authorities which allow plaintiff's counsel to attend and record, as a matter of course, court-ordered medical examinations in civil cases (footnote omitted). The trial courts retain authority to enter appropriate protective orders under Civil Rule 26(c). The question whether defense counsel should also be allowed to attend the examination was not taken on review, and we express no opinion on this issue.

In Caples v. Valdez Creek Mining Co., AWCB Decision No. 89-0280 (October 20, 1989), Eggleston v. BP Alaska Exploration, Inc., AWCB Case No. 94-0222 (August 31, 1994), and Rapp v. AREA Realty, AWCB Decision No. 98-0251 (October 2, 1998), the board refused to allow injured workers to have legal representation at EMEs or to record the events.  These decisions relied primarily on the assumption claimants’ counsel would be obstructive, the presence of a legal representative or recorder would be inconsistent with the Act’s goal of providing benefits in the “most efficient, dignified, and most certain terms,” and a concern expressed by a dissenting justice in Saupe that allowing such would turn EMEs into “mini-depositions” filled with “legal theatrics.”

In Hayes v. Guardian Security Systems, Inc., AWCB Decision No. 01-0241 (November 28, 2001), the board refused to allow the employee’s lawyer to attend and videotape an SIME appointment, finding it distinguishable from the “adversarial” proceeding involved with a court-ordered Rule 35 medical evaluation, and applying the reasons articulated in Caples, Eggleston and Rapp.

8 AAC 45.050. Pleadings. . . .

. . .

(f) Stipulations. . . .

. . .


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . .


(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

8 AAC 45.065. Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing.  Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing.  At the prehearing, the board or designee will exercise discretion in making determinations on

. . .


(12) the closing date for serving and filing of video recordings, audio recordings, depositions, video depositions, or any other documentary evidence; the date must be at least two state working days before the hearing;

. . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. Unless modified, the summary governs the issues and the course of the hearing. . . .

8 AAC 45.070. Hearings.  (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). . . . 


(b) Except as provided in this section and 8 AAC 45.074(c), a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued under 8 AAC 45.074(b). The board has available an Affidavit of Readiness for Hearing form that a party may complete and file. The board or its designee will return an affidavit of readiness for hearing, and a hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing.

8 AAC 45.082.  Medical treatment. . . .

. . .


(c) Physicians may be changed as follows:

. . .

(3) For an employee injured on or after July 1, 1988, an employer's choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee's medical records, or an oral or written summary of the employee's medical records.  To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee.  If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians. . . .

8 AAC 45.090.  Additional examination. . . .

. . . 


(c) If an injury occurred before July 1, 1988, an examination requested by the employer not less than 14 days after the injury, and every 60 days after that, is presumed reasonable, unless the presumption is overcome by a preponderance of the evidence, and the employee shall submit to an examination by the employer's choice of physician without further request or order by the board.  Unless medically appropriate to obtain new diagnostic data, the physician shall use existing diagnostic data to complete the examination.

(d) Regardless of the date of an employee's injury, the employer must

(1) give the employee and the employee's representative, if any, at least 10 days' notice of the examination scheduled by the employer;

(2) arrange, at least 10 days in advance of the examination date, for the employee's transportation expenses to the examination under AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section, at no cost to the employee if the employee must travel more than 100 road miles for the examination or, if the employee cannot travel on a government-maintained road to attend the examination, arrange for the transportation expenses by the most reasonable means of transportation; and

(3) arrange, at least 10 days in advance of the examination date, for the employee's room and board at no cost to the employee if the examination under AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section, requires the employee to be away from home overnight.


(e) If the employer fails to give timely notice of the examination date or fails to arrange for room and board or transportation expenses in accordance with (d) of this section, and if the employee objects to attending the examination because the employer failed to comply with (d) of this section, the employer may not suspend benefits under AS 23.30.095(e).

. . .


(g) If an employee does not attend an examination scheduled in accordance with AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section,

(1) the employer will pay the physician's fee, if any, for the missed examination; and

(2) upon petition by a party and after a hearing, the board will determine whether good cause existed for the employee not attending the examination; in determining whether good cause existed, the board will consider when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examination; if the board finds


(A) good cause for not attending the examination did not exist, the employee's compensation will be reduced in accordance with AS 23.30.155(j) to reimburse the employer the physician’s fee and other expenses for the unattended examination; or

(B) good cause for not attending the examination did exist, the physician's fee and other expenses for the unattended examination is the employer's responsibility.

In Khan v. Adams & Associates, AWCB Decision No. 06-0203 (July 21, 2006), the board found an injured workers’ failure to attend an EME or notify anyone he could not attend warranted an order requiring the employee to reimburse the employer for the charges associated with the missed EME.  Since that employee’s claim was dismissed, there were no benefits from which the charges could be withheld.  Nevertheless, a 100% reduction from any future benefits Employee might obtain was ordered.  

8 AAC 45.120 Evidence. . . .

. . .

(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law.  All proceedings must afford every party a reasonable opportunity for a fair hearing.

(c) Each party has the following rights at hearing:

. . .

(2) to introduce exhibits; . . . .

. . .


(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. . . .   Irrelevant or unduly repetitious evidence may be excluded on those grounds.


(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document's author is filed with the board and served upon all parties at least 10 days before the hearing. . . .

. . .


(j) Subsections (f)—(i) apply only to objections based on hearsay, and do not limit the parties' right to object to the introduction of documents on other grounds. . . . 


The board is generally precluded from considering evidence not filed and served at least 20 days prior to the hearing date.  Ford v. State, AWCB Decision No. 09-0155 (September 24, 2009).


ANALYSIS

1) Should the May 18, 2010 letter from OMAC to Employee be admitted and considered over Employer’s objection?

This is a legal issue to which the statutory presumption of compensability does not apply.  OMAC mailed Employee a letter dated May 18, 2010, care of her counsel.  There is no question Employee’s lawyer received this letter shortly thereafter as the letter advised Employee of her appointment with OMAC on June 5, 2010, and Employee’s counsel responded to the letter on June 1, 2010.  The hearing in this case was held on October 27, 2010.  The law allows parties to submit exhibits and provide evidence at hearings to support their positions.  However, the law also requires parties to file and serve documents they wish to rely upon at hearing on opposing parties at least 20 days before the hearing.  This regulation allows parties to properly review documents and prepare rebuttal evidence or witnesses, and prevents unfair surprise at hearing.  Since this letter was in Employee’s lawyer’s possession well before 20 days before the October 27, 2010 hearing, and because Employee offered no compelling reason why the letter could not have been filed and served in accordance with the regulation, there is no compelling reason to modify the 20-day rule and admit and consider the document.  

Furthermore, Employee credibly testified to her knowledge of the letter and was aware OMAC wanted advance notice if she planned to have her attorney present or wanted to record the examination.  Employer did not dispute this point.  Thus, a letter from OMAC stating this same information is unduly repetitious and unnecessary.  

Employer expressed a desire to inquire about the reasons the letter was sent and the rationale behind the letter’s “special requests” information provided regarding recording the evaluation.  Employee’s production of this letter at hearing, as opposed to 20 days before hearing, did not give Employer time to arrange for or call an OMAC witness to provide explanation or clarification concerning this letter.  

Lastly, Employer did not object to the letter’s admissibility based upon hearsay.  Employer objected primarily on Employee’s violation of the 20-day rule.  Therefore, Employee’s argument the letter is a business record and an admission of a party opponent’s agent is immaterial and need not be addressed.  Even otherwise admissible documents must be filed and served 20 days before hearing unless there is a compelling reason why the proffering party could not have done so.  Employee has not expressed any such compelling reason and the record does not support one.  Consequently, the May 18, 2010 letter from OMAC to Employee will not be admitted or considered.

2) Should Employee be compelled to attend an EME?

The parties agree on the basic facts relevant to this issue.  Therefore, this is a legal issue to which the statutory presumption of compensability does not apply.  Employee refused to attend a previously scheduled, 2010 panel EME because she raised various objections, which she thought were reasonable.  Employee contends she gave Employer adequate notice she would not attend the EME for the reasons given.  Employee at hearing appears to have conceded one or more of her reasons for refusing to attend, specifically the “changed doctors” argument, and her misunderstanding of the EME “panel” concept, were not in accordance with law, and were mistaken.  Consequently, she conceded and acknowledged in her brief and at hearing Employer was entitled to send her to a proper EME, and expressed a willingness to attend.  This issue, therefore, seems to have been at least partially resolved.  

Employer has a right to an EME in accordance with law, as part of its discovery, as construed by the court in Thoeni.  Employee’s objection to the prior EME on the grounds there was an impermissible change of Employer’s doctors was not a valid objection.  The first panel EME was cancelled because Employer learned Employee could not travel.  Consequently, Employer had to obtain different physicians who could see Employee in Alaska.  There was no evidence the first, outside panel ever produced any reports and it is evident it never actually examined Employee because she could not travel to the appointment.  Furthermore, the law allows employers the same right to obtain referrals from their EME physicians to specialists as it provides employees.  The law does not state a referral must be made before the appointment is established with a new doctor.  Employer cured any “change” objection presented under these somewhat unique circumstances by obtaining a referral from prior EME doctors, whom Employee never saw, to the new panel in Anchorage for June 5 and 8, 2010.  This was not unreasonable under this case’s facts and was not an unauthorized “change” in Employer’s choice of physicians.  

Similarly, Employee’s misunderstanding of the “panel” EME concept was not a valid objection.  The law specifically provides for a panel EME so long as the individual evaluations are conducted within five days of each other.  Since two EME doctors were to see Employee on June 5, 2010, and the other on June 8, 2010, these examinations would have taken place within five days of each other and would have been legally appropriate.  This was also not unreasonable, was within the regulatory framework, and was not an unauthorized “change” in Employer’s choice of physicians or “multiple” EMEs.

Employee’s last basis for objecting to and not attending the EME, the legal attendance and recording issue, will be discussed below.  These other issues having been clarified and resolved, Employee expressed willingness to attend a proper EME, so long as she could have legal representation and record the events.  Nevertheless, to assure her compliance, and to move this case forward to a speedier and more efficient resolution on its merits at a reasonable cost to Employer, Employee will be ordered to promptly attend an EME, which is properly noticed, arranged and configured in accordance with the statutes, regulations and case precedent, including the instant decision.  Jurisdiction over this issue is reserved to resolve any disputes.

3) Should Employee be required to pay expenses related to her failure to attend a prior EME?

The parties agree on the basic facts relevant to this issue.  Therefore, this is a legal issue to which the statutory presumption of compensability does not apply.  This issue focuses on Employee’s failure to attend an EME panel comprised of three doctors, on June 5 (two doctors), and June 8, 2010 (one doctor).  As discussed above, other bases for Employee’s refusal to attend the June 2010 EME were not factually or legally valid.  However, the issue of Employee’s insistence on having a legal representative present and videotaping or otherwise recording the EME remains to be decided.  

When an employer petitions for an order requiring reimbursement from an employee for a missed EME, the law requires consideration of when notice was given the employee would not attend and reasons given for not attending, along with other relevant or extenuating factors, in deciding whether an employee’s failure to attend an EME was based on “good cause.”  A finding of good cause, or lack thereof, determines who is responsible for the EME expenses.  Therefore, this issue necessarily requires resolution of issue 5, below, the question of whether Employee correctly asserted she could have a legal representative present and record the EME, before it can be fully decided.

As to the notice question, on May 26, 2010, Employee through counsel advised Employer she would be having a legal representative recording and videotaping any EME, which Employee may be required to attend.  Employee copied this letter to OMAC.  Right or wrong legally, Employee was adamant and clear in her insistence on this point.  In response, Employer wrote expressing disagreement with Employee’s position on videotaping, and provided a copy of a prior decision dealing with an employee’s desire to record an SIME.  This prior decision declined to allow the employee to record the SIME.  On June 1, 2010, Employee renewed her objections, distinguished the prior case, and specifically stated she gave timely notice of her intention to attend any EME with a legal representative, and use a recording device.  Employee invited Employer to obtain a Board order prohibiting Employee from recording the EME if it so desired.  On June 3, 2010, Employer notified Employee two of the physicians would not allow her to videotape their EMEs, but did not mention whether they objected to her legal representative attending.  The third doctor would allow videotaping and a legal representative in attendance, but had an unexplained “fee” for this, which Employer advised would be Employee’s responsibility.

Employee made it clear on May 26, 2010, ten days prior to the first part of the EME, she was not going to attend any EME without legal representation present and without the ability to record the examination.  Though the law does not specify a deadline for giving notice one will not attend an EME, this date is before the seven days notice required by Employer’s EME physicians.  This notice gave Employer ten days in which to notify its EME physicians Employee was probably not going to attend the EME, and cancel it before any charges were incurred.  Since Employee was adamant in her requirements, Employer could have cancelled the EME and taken the issue to prehearing for a discovery ruling, which either party could have appealed without incurring unnecessary EME related expenses.  Just considering Employee’s notice, her refusal to attend the EME was reasonable under this case’s facts because her notice was reasonable.  

The next consideration is Employee’s reasons for not attending.  Only one reason is relevant here, as her other reasons have already been rejected, and essentially withdrawn by Employee.  Employee’s reasons for not attending without legal representation and a way to record the examination, i.e., her relevant objection, included her bad experience with a former EME several years ago who, she alleged, did not perform the examination properly, did not perform all the tests his report says he performed, misrepresented what she said and failed to accurately record Employee’s statements made to the doctor during the course of her examination.  Employee’s benefits were controverted based upon this EME’s report, which interfered with her ability to obtain timely medical treatment for her work-related injuries.  Employee did not want this to happen again and was “gun shy” of attending an EME without legal representation and without recording the examination.  Employee’s reasons for insisting upon legal representation and a way to record the evaluation are credible and reasonable.  This decision does not make any findings concerning the accuracy of her allegations; it only finds her allegations were reasonable reasons to require legal representation and a record at any future EME.

The next consideration is “willfulness” of Employee’s conduct in failing to attend the EME.  For Employee’s conduct to be “willful,” evidence she simply failed to show up at the EME without giving notice, with an intention to harm Employer or its EME physicians financially or otherwise is necessary.  There is no such evidence.  Employee advised Employer in advance she would not attend any EME without legal representation and a method of recording the evaluation, and provided the basis for her requirements.  This is contrasted with the employee in Khan, who simply refused to show up, gave no advance notice, and manufactured incredible excuses for his failure to appear.  Here, Employee articulated, in advance of her appointments, a legal basis for her refusal to attend, and given the EME’s refusal to agree with her requirements, or in one physician’s case a requirement she pay a significant fee for the right to record him, her absence at the time of the examinations should have come as no surprise to the Employer or its EME physicians.  Employee’s refusal to attend was not willful in the sense used in the regulation, as interpreted by Khan.

The last two considerations, “extenuating circumstances” and “any other relevant facts” for not attending do not apply in this case.  In short, given the above, and the discussion of the attendance/recording issue, below, adequate advanced notice she would not attend and a good cause reason for not attending the examination existed, and the EMEs’ fees and other expenses for the unattended EME are Employer’s responsibility.

Notwithstanding the above, another aspect of Employer’s request for reimbursement is troubling.  Given Employee’s adamant insistence and advance notice she would not attend without legal representation and a recorder, Employer advised its EME doctors “the day before” it was likely or possible Employee would not appear.  It did not advise the physicians sooner because it hoped her concerns “were resolved,” even though Employee never withdrew her taping and attendance requirements.  Nevertheless, and notwithstanding notice from Employer, invoices submitted in support of Employer’s request for reimbursement show Drs. Wong and Holley charged $682.50 and $4,200.00, respectively, for their no show fees, and Dr. Goranson charged $16,312.34.  Employer’s EME fees reimbursement request totals $21,194.84.  

Dr. Wong appears to have simply charged a flat rate no-show fee while Dr. Holley spent four hours reviewing Employee’s medical records on June 5, 2010, even though Employer advised him the day before it was likely or possible Employee would not even appear that same day.  Moreover, Dr. Goranson’s invoice lists June 8, 2010 as the date of service for all fees assessed, including “16 hours” on June 8, 2010, reviewing records, and dictating and correcting a report on a patient who never showed up.  Since Employee’s appointment with Dr. Goranson was at 1:00 PM on June 8, 2010, Dr. Goranson either began reviewing Employee’s records, writing and editing his report at 12:00 AM on June 8, 2010, and continued uninterrupted until 4:00 PM, or began at some other hour on June 8, 2010 and continued well past 1:00 PM, when it was obvious Employee had not shown up for her appointment.  In any event, Dr. Goranson’s invoice does not credibly explain why or how he accomplished this, especially knowing the patient was not appearing.  

It was unreasonable for Employer to not cancel these EME appointments in light of Employee’s requirements and indication she was not going to attend unless she could have legal representation and a recorder present.  It was unreasonable for the EME physicians to forge ahead and spend a total of 20 hours reviewing records for a patient they were advised would likely or possibly not appear, or in fact did not appear.  It was especially unreasonable for Dr. Goranson to incur 16 hours reviewing records and preparing a report when he could have been, and should have been, notified Employee did not show up for the first part of the EME on June 5, 2010, with the first two physicians.

Since this decision orders Employee to promptly attend an EME, Employer’s EME costs may be minimized if Employer uses these same EME physicians.  According to their invoices, at least two of the EME panel members have already reviewed Employee’s medical records and one has apparently dictated and corrected his EME report, and mailed it.  This already accomplished preparation will to some degree reduce any additional EME expenses, at least with these same physicians.

4) Should Employer be relieved from the 2004 stipulation?

The parties agree on the basic facts relevant to this issue.  Therefore, this is a legal issue to which the statutory presumption of compensability does not apply.  Employer contends because Employee failed to attend the 2010 EME without “good cause,”  “good cause” exists to relieve it from the terms of a 2004 stipulation accepting Employee’s claims related to her back, neck, ribs and right shoulder.  The law allows parties to enter into stipulations of fact or to procedures, which are binding upon them as an order unless a party is relieved from the terms of the stipulation for “good cause.”  Here, Employer seeks an order reliving it from the terms of the 2004 stipulation solely because it alleges Employee did not have a good faith basis for refusing to attend the 2010 panel EME.

Because Employee had a good faith reason to not attend the EMEs, as discussed above and below, Employer has not provided good cause to relieve it from the terms of its stipulation.  Once Employee has promptly attended an EME in conformance with this decision, and all other discovery and any necessary SIMEs are accomplished, and the parties are ready, either party may bring any remaining disputes to a hearing.  Whether Employee is entitled to any additional benefits under the Act will be decided on the evidence presented at such hearing.  Employer provided no other basis for relief from the 2004 stipulation.  Accordingly, Employer will not be relieved from its 2004 stipulation at this time.

5) Should Employee be allowed to have legal representation at an EME and to record an EME?

The parties agree on the basic facts relevant to this issue.  Therefore, this is a legal issue to which the statutory presumption of compensability does not apply.  This issue is part of Employee’s reason for refusing to attend the EME, and thus part of her defense to Employer’s petitions.  Employer was well aware of this basis for objection and both parties briefed and argued this issue at some length at hearing.  Therefore, this issue has been raised, joined and is ripe for decision.

Past decisions refused to allow an injured worker to have legal representation present at EMEs and refused to allow the examinations to be recorded (Caples, Eggleston, and Rapp).  Reasons included the potential for obstructive behavior by the employee’s legal representative, obtrusiveness of recording equipment, and the possibility EME physicians would not be willing to perform such examinations under these requirements.  It has been many years since this issue was last decided, and many things have changed.  Notably, recording devices are now relatively tiny, are digital and provide better quality recordings than they did in 1989, 1994, and 1998, when prior decisions were rendered (Caples, Eggleston, and Rapp, respectively).  Thus, there is no longer a concern about unwieldy recording equipment commandeering the examination room.  

Experience, judgment, observations, and inferences drawn from all of the above show not all EME physicians currently object to being recorded, as evidenced by OMAC and Dr. Holley’s positions in this case, and the position of EME physicians in other recent cases.  This militates against the concern EME physicians may refuse to perform the evaluations if a legal representative or a recording device is present.  If decisional law allows such practices in workers’ compensation claims, it is likely most EME physician will conform to these requirements; there is no evidence to the contrary.  Furthermore, it is likely not all claimants in all claims will insist on these safeguards.

There is no binding Alaska Workers’ Compensation Appeals Commission or Alaska Supreme Court precedent on this precise issue.  However, Saupe gives persuasive guidance.  Experience, judgment, observations, and inferences drawn from all of the above show there is no discernible difference between a Rule 35 medical evaluation in a civil case and an EME in a workers’ compensation claim.  The purpose of the examination is the same in each instance; a party’s mental or physical condition is in controversy and a defendant needs to obtain a medical opinion to use in defending against a civil or administrative claim.  In some ways, an employer in a worker’s compensation claim has a greater right to medical evaluations than do defendants in civil cases.  Rule 35 requires court orders for physical and mental examinations of a party for “good cause shown” while Employer has a statutory right to an EME at a minimum of every 60 days, without any order required, and may obtain EMEs more frequently under some circumstances.  

It is hard to conceive why a claimant in a workers’ compensation claim should or would have less due process rights in respect to medical evaluations than a plaintiff in a personal injury case, especially when the law requires the workers’ compensation claimant to an arguably higher duty to attend these examinations.  Indeed, a worker injured in a car accident (or, as in this case, a boat accident) while on the job could have a personal injury claim against a third-party and a concurrent worker’s compensation claim arising from the exact same set of facts and circumstances.  The same defense-required medical evaluators could be involved in each case, with Rule 35 and EME examinations occurring in the same examination rooms in each instance.  However, if prior decisions on this issue were followed, the injured worker in the third-party case would have a right under Saupe to have her legal representative present and could record the Rule 35 examination, while the same injured worker could not do so in the workers’ compensation EME.  This makes little sense.

As Saupe noted, any ethical problems which may arise because Employee’s attorney may be called as a witness for her client are remedied if the examination is recorded because the attorney’s testimony would be unnecessary.  The wish to divest such examinations of any adversary character is resolved by recording the examination because the recording would reduce arguments over whether the EME physician actually performed certain tests, asked certain questions, the EME misrepresented what Employee said, or whether Employee gave the history she is said to have given as reflected in the EME report.  A recording provides a method for an easy comparison of Employee’s history as given to the EME vis-à-vis histories given by her to other physicians or in her deposition.  Employee raised many of these concerns in this case as reasons for wanting to have representation and a recording at her EME.  Experience, judgment, observations, and inferences drawn from all of the above show these concerns are common and not unique to Employee’s case.  Employers also routinely argue the corollary; i.e., the EME reports state what the employee really said, and the employee’s subsequent account in deposition or at hearing is not correct.  A recording of EMEs would reduce and remedy these frequent disputes.
Saupe suggests the better procedure is to not assume Employee’s legal representative will be obstructive, absent any evidence to the contrary.  Parties in workers’ compensation claims, like parties in civil actions, have mechanisms at prehearings and procedural hearings to address and remedy such problems, should they occur.  Saupe further addressed a concern EMEs may become “mini-depositions” by noting defendant-required medical examinations may, without the claimant’s legal representative or a recorder present, already be “a sort of deposition” in which a physician may make inquires of an unrepresented injured person “beyond the legitimate scope of the exam.”  As in civil cases, having Employee’s legal representative or a recording device present “may aid in the eventual cross-examination of the physician,” which experience, judgment, observations, and inferences drawn from all of the above show is a common occurrence in worker’s compensation cases.

The EME is part of the workers’ compensation litigation process; often a critical part.  Parties are, in general, entitled to the protection and advice of counsel when they enter the “litigation arena.”  As Saupe stated in respect to the similar Rule 35 examination, an attorney's protection and advice may be needed in the context of an EME, and no good reason has been offered why it should not be available.  

Employee’s request differs from the issue decided in Hayes, which was a request to have an attorney and recorder present at an SIME.  That issue is not presented here, so Hayes is distinguishable.  As was the case in Saupe, the question whether defense counsel should also be allowed to attend the EME was not presented in Employee’s case, and no opinion is expressed on that issue in this decision.

Allowing Employee’s requested safeguards at EMEs would arguably further the Act’s goal of a summary procedure and quicker, more efficient, more fair and more predictable delivery of benefits to injured workers at a reasonable cost to employers.   Allowing legal representation and a recorder at EMEs could potentially eliminate the need for some depositions as the parties could see or hear exactly what was asked and said rather than deposing the EME physician if there arises a dispute between what the EME report states occurred at the examination and what Employee says occurred.  This would save time and money for both parties.  Injured workers being examined and examiners would be more circumspect in what they ask, say and record.  The ability to determine a witness’s credibility will be increased as there will be a record to review if disputes arise as to what occurred at the EME.  This will result in fewer arguments over reports, more accurate histories from employees, more accurate EME reports, and more predictable delivery of benefits to those entitled.  Lastly, allowing Employee’s request will result in a fairer process, because decisions will be decided on their merits, based upon more accurate facts as they appear of record, rather than on faded Employee memories or inaccurate EME reports.

In short, Employee’s objection to the 2010 panel EME because of her insistence on having legal representation and a recorder present is well taken.  Consequently it was also a reasonable, good faith basis for her refusal to attend the 2010 EME.  It further supports the decision Employer and not Employee is responsible for the EME no-show fees, discussed above.  The right to legal representation and a recorder at an EME is a reasonable request for future EMEs at which Employee’s prompt attendance is required.

CONCLUSIONS OF LAW

1) The May 18, 2010 letter from OMAC to Employee will not be admitted and considered over Employer’s objection.

2) Employee will be compelled to promptly attend a panel EME.

3) Employee will not be required to pay expenses related to her failure to attend a prior EME.

4) Employer will not be relieved from the 2004 stipulation.

5) Employee will be allowed to have legal representation at an EME and to record an EME.

ORDER

1) The May 18, 2010 letter from OMAC to Employee shall not be admitted and considered over Employer’s objection.

2) Employee is compelled to promptly attend a properly noticed panel EME.

3) Employee is not required to pay expenses related to her failure to attend a prior EME.

4) Employer is not relieved from the 2004 stipulation.

5) Employee is allowed to have legal representation at an EME and to record an EME.

Dated in Anchorage, Alaska on November 26, 2010.
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Robert C. Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BEVERLY GREER employee/claimant v. STATE OF ALASKA, Employer; HARBOR ADJUSTMENT, insurer/ defendants; Case No. 200215549; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on November 26, 2010.
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