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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	STEVE R. RIZZO, 

                                 Employee, 

                                 Applicant,

                                  v. 

MUNICIPALITY OF ANCHORAGE,

                                  Employer,

                                  Defendant.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200903818
AWCB Decision No.11-0017 

Filed with AWCB Anchorage, Alaska

on February 18, 2011


Steve R. Rizzo’s (Employee) claim for permanent partial impairment, hearing aids, and attorney’s fees and costs was heard on December 15, 2010 in Anchorage, Alaska.  Attorney Erin Egan, Russell, Wagg, Gabbert & Budzinski, represented the Municipality of Anchorage (Employer).  Subsequently, on January 11, 2011, the board received Notice of Withdrawal of Attorney and Substitution of Counsel indicating Employer is now represented by Trena Heikes.  Eric Croft, The Crofts Law Office, represented Employee. Witnesses included Employee; Thomas A. McCarty, D. Audiology; Richard Arthur Hodgson, M.D. (Employer’s Medical Evaluator); David M. Lipscomb, Ph.D., Hearing Science; Jeffry Warner, power dispatcher; and Ryan Patrick Marlow, owner, Apex Live Sound Reinforcement.   The record closed on December 22, 2010, upon receipt of Employer’s opposition to Employee’s attorney’s fee affidavits.

ISSUES

Employee contends the only issues for hearing are whether he needs hearing aids as a result of his work-related hearing loss and whether he is entitled to permanent partial impairment benefits (PPI) for his tinnitus.  Employee further asserts the hearing aids, recommended by Thomas  McCarty, D. of Audiology, have been helpful in reducing the tinnitus and in allowing him to hear better.  Employee also contends he is entitled to 2% PPI for the tinnitus even though he has a zero impairment rating under the AMA Guides for his hearing loss.   Employee further contends Employer waived a course and scope defense by not raising it in any controversions, its answer to Employee’s Workers Compensation Claim (WCC), or in any prehearing.  Employer first raised this defense in its hearing brief.  

Employer contends Employee must show his hearing loss developed in the course and scope of his employment with Employer in order to raise the presumption his need for hearing aids is work related.    Employer further asserts hearing aids do not help with the kind of hearing loss (upper register) sustained by Employee.  Furthermore, Employer contends hearing aids do not block tinnitus and, therefore, are not medically reasonable or necessary for Employee.  Employer further contends Employee is not entitled to any PPI because tinnitus is not ratable under the AMA Guides, 6th Edition unless there is an underlying PPI rating for hearing loss.  Employer states all doctors agree Employee sustained no ratable hearing loss under the AMA Guides  so Employee is not entitled to any PPI for the tinnitus.   Employer relies on its Employer Medical Evaluation (EME) with Richard Hodgson, M.D., and contends Employee is not entitled to any PPI, including any PPI for tinnitus or for hearing aids.  

1) Did Employer waive a course and scope defense to Employee’s claim for hearing loss by failing to assert course and scope as a defense in its Answer to Employee’s claim and in its controversions?

2) Is Employee entitled to PPI for his tinnitus?

3) Is Employee entitled to hearing aids for his work-related hearing loss?

4) Is Employee entitled to attorney’s fees and costs?



FINDINGS OF FACT 

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Employee sustained hearing loss during his 21 years as an employee of Employer (Municipal Light and Power) (Report of Injury).

2) Employee worked as a Turbine Electrician maintaining electrical turbines and performing other electrical work (Employee).

3) No pre-hire hearing test was given to Employee by Employer.  The first hearing testing was done six to eight months after Employee was hired and had started working (Employee).

4) Employee wears hearing protectors while at work (Employee).

5) In 2006, Employee took the job of foreman and now spends a large part of his work day coordinating staff, attending meetings, and doing paper work.  At the time of this promotion, Employee began to be aware of his hearing loss since he was having problems hearing  at meetings (Employee).

6)  In his new position he finds his hearing loss interferes with his ability to perform his job properly because he cannot always hear what people are saying if there are a large number of people around or if there is a lot of background noise.   Without the hearing aids he cannot conduct a meeting because he has trouble hearing the participants (Employee).

7) Hearing aids have helped Employee do his current job of foreman (Employee).

8) On March 5, 2009, Thomas McCarty, D. of Audiology, tested Employee’s hearing and found bilateral high frequency hearing loss (March 5, 2009,  McCarty test results).

9) On March 12, 2009, Employee filed a Report of Injury for cumulative hearing loss (March 12, 2009, Report of Injury).

10) On March 13, 2009, Dr. McCarty reported bilateral work place noise induced sensori hearing impairment and tinnitus.  He calculated Employee had zero percent hearing loss (according to the AMA Guides, 6th Ed.) but added 5% PPI (reduced to 2% whole person) for tinnitus (March 13, 2009, McCarty letter).

11) On March 24, 2009, David Killebrew, M.D., reviewed Dr. McCarty’s PPI rating at Dr. McCarty’s request and faxed his agreement to Dr. McCarty (undated fax to Dr. McCarty, received on March 24, 2009).

12) Dr. McCarty recommended hearing aids to Employee (SIME document 004).

13) On April 9, 2009, Employer controverted any PPI for tinnitus based on the zero percent rating for hearing loss (April 9, 2009, controversion).

14) On April 16, 2009, Richard Hodgson, M.D., conducted a records review and determined Employee had bilateral asymmetrical high frequency sensory neural hearing loss and subjective tinnitus bilaterally (April 16, 2009, Hodgson EME report).

15) Dr. Hodgson concluded Employee’s high-frequency hearing loss was 70% work-related but hearing aids would not be beneficial.  He agreed Employee had a 0% PPI rating for hearing loss and, therefore, opined Employee could not be rated for tinnitus under the AMA Guides, 6th Ed.  (Id.)

16) On April 20, 2009, Dr. McCarty and Dr. Killebrew wrote a joint? letter disagreeing with Employer’s controversion, opining Employee had hearing loss but a 0% PPI rating under the AMA Guides, 6th Ed. (SIME document 027).

17) On April 30. 2009, Dr. Hodgson provided an addendum stating hearing aids do not provide amplification in the higher ranges and, therefore, would not be helpful to Employee.  He opined most people with the amount of hearing loss sustained by Employee are more aggravated than helped by hearing aids (April 30, 2009, EME Addendum).

18) On May 11, 2009, Employer controverted Employee’s medical treatment, including hearing aids, based on the EME report (May 11, 2009, controversion).

19) On May 26, 2009, Employee filed a Workers’ Compensation Claim (WCC) asserting his hearing loss occurred in the course and scope of his employment and asking for medical costs for hearing aids, PPI for tinnitus, and attorney’s fees (May 26, 2009, WCC).

20) On May 27, 2009, Dr. McCarty wrote disputing the EME report regarding validity of the EME’s opinion hearing aids for Employee would not be of assistance for his hearing loss (May 27, 2009, McCarty letter).

21) On June 4, 2009, Dr. Killebrew stated Employee should have hearing aids if he desires to aid with the high tone hearing loss (June 4, 2009, Killebrew letter).

22) On June 16, 2009, Employer filed its Answer and denied PPI for tinnitus and hearing aids based on the EME report.  Employer did not deny Employee’s hearing loss occurred within the course and scope of employment (June 16, 2009, Answer).

23) On August 12, 2009, Employer controverted Employee’s medical costs, including the cost of hearing aids, based on the EME (August 12, 2009, controversion).

24) On August 20, 2009, the parties agreed to a Second Independent Medical Evaluation (SIME) and to submit questions for the SIME physician (record).

25) The parties’ SIME form listed the disputes as PPI for tinnitus and the need for hearing aids (record).

26) Employer’s Proposed SIME questions addressed only whether Employee had any PPI for his work-related hearing loss, whether Employee had any PPI for the tinnitus, and whether hearing aids would be a  “reasonable and necessary adaptive device for Mr. Rizzo’s work injury” (August 27, 2009, letter to AWCB)(emphasis added).

27) On November 4, 2009, Employee saw Leon D.  Zeitzer, M.D., for the SIME.  Dr. Zeitzer agreed Employee has high frequency hearing loss bilaterally and opined Employee’s hearing aids seemed to help him.  Dr. Zeitzer opined, although he was not asked, Employee’s hearing loss was not work-related.  Dr. Zeitzer further stated Employee had zero % PPI for hearing loss according the AMA Guides, 6th ed., and, therefore, Employee’s tinnitus was not ratable (November 4, 2009, SIME report).

28) On November 13, 2009, Anne Galloway, Certified Audiologist, tested Employee’s hearing loss and found bilateral sensorineural hearing loss which improved somewhat with aids (November 13, 2009, Galloway report).

29) On July 15, 2010, Dr. McCarty again tested Employee’s hearing and documented hearing loss (July 15, 2010, McCarty test results).

30) Employer did not controvert Employee’s hearing loss claim on the basis of Dr. Zeitzer’s opinion Employee’s hearing loss was not work related (record).

31) On August 16, 2010, David Lipscomb, Ph.D.,  wrote to Employee’s attorney and opined hearing aids would assist Employee with his high frequency hearing loss.  He agreed Employee had zero % PPI for his bilateral hearing loss but thought 5% PPI should be added for tinnitus ( August 16, 2010, Lipscomb letter).

32)  Dr. Hodgson opined Employee might be in the minority of people who are helped by hearing aids for high frequency hearing loss (Hodgson, hearing).

33) Employee objected to Employer raising for the first time the defense Employee’s hearing loss claim did not occur within the course and scope of Employee’s employment with Employer.  After much deliberation an oral order was issued  denying Employer the right to assert Employee’s hearing loss did not occur within the course and scope of employment.  This decision memorializes that oral order.

34) The prehearing summary for September 21, 2010, states the parties agreed to a hearing and identified all the pleadings filed to date.  The prehearing summary did not expressly identify the specific issues for hearing but referenced the parties’ previously filed pleadings, including the WCC, Answer, and various controversions (September 21, 2010, prehearing conference summary).  In none of these pleadings did Employer assert Employee’s hearing did not arise within the course and scope of his employment with Employer (record).

35) Employer waived any course and scope defense and is equitably stopped from asserting Employee’s hearing loss did not arise out of his employment with Employer since Employer failed to raise this defense in any pleadings before the board prior to raising it in its hearing brief, five working days before hearing.  

36) Employee presented immaterial and unnecessary evidence through audio tapes of the work site demonstrating noise levels since causation of Employee’s hearing loss was not an issue at hearing.  Employer had previously accepted compensability of the hearing loss claim and the only issues for hearing were Employee’s need for hearing aids and amount, if any, of PPI. 
PRINCIPLES OF LAW

AS 23.30.120 Presumptions 

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given. . . .

The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable.  Id.  The Alaska Supreme Court also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].’”  Cheeks, 742 P.2d at 244.  “In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004).

Once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  

Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994), citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the board defers questions of credibility and the weight to be given the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Id. at 1054.  

Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  The same standard is used in determining whether an employer has rebutted the §120 presumption. Id. at 1046. Where a physician had no opportunity to examine an employee “in any depth,” and where his conclusions were contrary to those of numerous treating physicians, his “knowledge of the case is so slight” as to make his report “worthless” and a “reasonable mind would not accept” his conclusions.  The judiciary may not reweigh evidence before the board.  Id. at 1049.  But it also will not abdicate its reviewing function and affirm a Board decision that has only “extremely slight” supporting evidence.  Black v. Universal Services, 627 P.2d 1073 (Alaska 1981).  A “clear and unambiguous” EME report would overcome the §120 presumption, but if it disagrees with opinions of numerous treating physicians a reasonable mind would not accept its conclusions and it would not form a substantial basis to ultimately deny a claim.  Id. at 1076.  The court has limited Black's holding by refusing to reverse a decision “where the reviewing physician's statement did not stand alone and was consistent with other evidence presented.”  Safeway, Inc. v. Mackey, 965 P.2d 22, 29 (Alaska 1998).
If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

AS 23.30.095.  Medical treatments, services, and examinations. 

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to Claimant. . . .  

. . .

(k)
In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

. . .

AS 23.30.190.  Compensation for permanent partial impairment; rating guides
(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 but the compensation may not be discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.

In Rydwell v. Anchorage School Dist., 864 P.2d 526, 529 (Alaska 1993), the Alaska Supreme Court affirmed use of the AMA Guides for rating impairments and held an employee was not eligible for retraining benefits, even though she had a measurable physical impairment.  However, her physical impairment translated to a zero permanent impairment rating under the AMA Guides and employee needed a rating in excess of zero to be eligible for retraining.    Since the employee had a zero impairment rating using the AMA Guides, even though she could not return to her work at the time of injury, she was not entitled to retraining benefits.   

11.2b  Tinnitus  (AMA Guides to the Evaluation of Permanent Impairment, 6th Edition).
Tinnitus is a term used to describe perceived sounds that originate within a person, rather than in the outside world. . . . The major problem with evaluating tinnitus is that it is primarily a subjective phenomenon.  Consequently, it is frequently difficult to verify even the presence of tinnitus, let alone its consequences.  Nonetheless, if the tinnitus interferes with ADLs, including sleep, reading (and other tasks requiring concentration), enjoyment of quiet recreation, and emotional well-being, up to 5% may be added to a measurable binaural hearing impairment (Emphasis added).

The Free Dictionary by Farlex (online)
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adj. 

1. Of, relating to, or being zero.

2. 
a. Having no measurable or otherwise determinable value.

b. Informal Absent, inoperative, or irrelevant in specified circumstances: "The town has . . . practically no opportunities for amusement, zero culture" (Robert M. Adams).
8 AAC 45.050. Pleadings.

(c) Answers.

(1) An answer to a claim for benefits must be filed within 20 days after the date of service of the claim and must be served upon all parties. A default will not be entered for failure to answer, but, unless an answer is timely filed, statements made in the claim will be deemed admitted. The failure of a party to deny a fact alleged in a claim does not preclude the board from requiring proof of the fact. 

(2) An answer to a petition must be filed within 20 days after the date of service of the petition and must be served upon all parties. 

(3) An answer must be simple in form and language. An answer must state briefly and clearly the admitted claims and the disputed claims so that a lay person knows what proof will be required at the hearing and, when applicable, state 

(A) any reason why the claim or dispute cannot be heard completely at the first hearing; 

(B) whether the claim is barred under AS 23.30.022, 23.30.100, 23.30.105, 23.30.110, or otherwise barred by law or equity; 

(C) whether the injury was proximately caused by the employee's willful intent to injure or kill any person; 

(D) whether the injury was proximately caused by the employee being intoxicated or being under the influence of a drug or combination of drugs; 

(E) whether the last injurious exposure rule applies; 

(F) whether the employee has failed to minimize the disability, giving specifics of the allegation; 

(G) whether the employee has been overpaid or paid at a different rate than that which is due; and 

(H) whether the employee's compensation rate should be adjusted under 
AS 23.30.175(b). 

(4) A general denial is not an answer. 

(5) The evidence presented at the hearing will be limited to those matters contained in the claim, petition, and answer, except as otherwise provided in this chapter. 

(6) Upon a verified petition of a party or upon its own motion, the board will, in its discretion, extend or postpone the time for filing an answer or otherwise continue the proceedings under such terms as may be reasonable. 

 8 AAC 45.065.  Prehearings. 

…

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives. The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. Unless modified, the summary governs the issues and the course of the hearing.

The Alaska Supreme Court in Lajiness v. H.C. Price Const. Co., 811 P.2d 1068, 1069 (Alaska 1991), stated “the Board had discretion to exercise reasonable control over its proceedings to ensure the orderly administration of justice.”   The court in Schmidt v. Beeson Plumbing and Hearing, Inc., 869 P.2d 1170, 1176 (Alaska 1994), stated “the summaries of the prehearing conferences, not the pleadings, control the subsequent course of the suit.”  

The Alaska Supreme Court has long recognized equity principles apply in workers’ compensation matters.  In Wausau Ins. Companies v. Van Biene, 847 P.2d 584 (Alaska 1993),  the Alaska Supreme Court applied the equitable remedy of estoppel to bar a claim under the Alaska Workers’ Compensation Act, noting the elements of estoppel are: "[A]ssertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice."  Id. at 588.    The Alaska Supreme Court has recognized the Board’s equitable powers, but only as necessarily incident to the exercise of statutory adjudicative responsibilities.  See Blanas v. The Brower Company, 938 P.2d, 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d. 1170, 1175 (Alaska 1994); Land & Marine Rental Co. v. Rawls, 686 P.2d 11187, 1191 (Alaska 1984).      The Board has applied equitable remedies in its decisions, when the situation demanded.   See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 01-0091 (May 8, 2001); Deveraux v. City of Hoonah, AWCB Decision No. 96-0058 (February 8, 1996); McFadden v. National Mechanical, AWCB Decision No. 95-0266 (September 18, 1995). 

The court in Schmidt discussed the elements for equitable estoppel.

The elements of equitable estoppel are ‘assertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice.’  [Van Biene, 847 P.2d at 588].  Implied waiver, a variant of equitable estoppel, occurs when a party's course of conduct shows an intention to waive a right and such conduct is inconsistent with any intention other than a waiver, or if neglect to insist upon the right causes prejudice to another party.  Id. at 588-89; Milne v. Anderson, 576 P. 2d 109. 112 (Alaska 1978).  Implied waiver cannot exist in the absence of ‘direct, unequivocal conduct indicating a purpose to abandon or waive the legal right, or acts amounting to an estoppel by the party whose conduct is to be construed as a waiver.’  Milne, 576 P.2d at 112 (emphasis added); see also Van Biene, 847 P. 2d at 589 (‘[N]eglect to insist upon a right only results in an estoppel, or an implied waiver, when the neglect is such that it would convey a message to a reasonable person that the neglectful party would not in the future pursue the legal right in question.’).

AS 23.30.145. Attorney fees
(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

In Childs v. Copper Valley Elec. Ass’n,  860 P.2d 1184, 1190  (Alaska 1993), the Alaska Supreme Court held “ attorney's fees in workers' compensation cases should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.”  Nonetheless, when Employee does not prevail on all issues, attorney’s fees should be based on the issues on which Employee prevailed.  

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion (actual or in fact) is required for the board to award fees under AS 23.30.145(a).   “In order for an employer to be liable for attorney’s fees under AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.   Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the Commission stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.  A fee award under AS 2.330.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

When an employer controverts a benefit and the employee has to file a claim to recover benefits, subsequent payments, though voluntary, are equivalent to a Board award, because the efforts of the employee’s counsel were instrumental to inducing it.  Childs v. Copper Valley Electric Ass’n, 860 P.2d 1184 (Alaska 1993).  See also State, Dep’t of Highways v. Brown, 600 P.2d 9, 12 (Alaska 1979) (holding where the employer apparently thought resisting the claim any further would lead to a Board decision in the employee’s favor, a voluntary payment of benefits constitutes an “award”).

The board regularly considers the experience of an employee’s attorney in awarding fees.  For example, in Bernadine Silva v. State of Alaska, AWCB Decision No. 10-0003(January 9, 2010), Joseph Kalamarides, an experienced workers’ compensation attorney was awarded $350.00 per hour.   In Linke v. Wasser & Winters Co., Inc., AWCB Decision No.  09-0202 (December 23, 2009), Michael J. Patterson, another experienced workers’ compensation attorney, was awarded $340.00 per hour.   In Mullen v. Municipality of Anchorage, AWCB Decision No. 10-0171 (October 14, 2010), Eric Croft, an inexperienced workers’ compensation attorney was awarded $225.00 per hour, and his experienced paralegal was awarded $150.00 per hour.   However, in Mahlberg v. Municipality of Anchorage, AWCB Decision No. 10-0181 (November 5, 2010), Eric Croft was awarded attorneys’ fees at the rate of $275.00 per hour.  

8 AAC 45.180.  Costs and attorney's fees.
(a) This section does not apply to fees incurred in appellate proceedings.

(b) A fee under  AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state. An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition. An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

. . . .

(e) Fee contracts are not enforceable unless approved by the board. The board will not approve attorney's fees in advance in excess of the statutory minimum under AS 23.30.145.

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. The following costs will, in the board's discretion, be awarded to an applicant:

(1) costs incurred in making a witness available for cross-examination; 

(2) court reporter fees and costs of obtaining deposition transcripts; 

(3) costs of obtaining medical reports; 

(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition; 

(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection; 

(6) costs for telephonic participation in a hearing; 

(7) costs incurred in securing the services and testimony, if necessary, of vocational rehabilitation experts; 

(8) costs incurred in obtaining the in-person testimony of physicians at a scheduled hearing; 

(9) expert witness fees, if the board finds the expert's testimony to be relevant to the claim; 

(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; 

(11) the costs of a licensed investigator, if the board finds the investigator's services to be relevant and necessary; 

(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary; 

(13) reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant's attendance is necessary; 

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk 

(A) is employed by an attorney licensed in this or another state; 

(B) performed the work under the supervision of a licensed attorney; 

(C) performed work that is not clerical in nature; 

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and 

(E) does not duplicate work for which an attorney's fee was awarded; 

(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; 

(16) government sales taxes on legal services; 

(17) other costs as determined by the board. 

(g) Costs incurred in attending depositions not necessitated by a Smallwood objection may be awarded only where the board finds that attendance at the deposition was reasonable.

(h) Board approval of an attorney fee is not required if the fee is paid by the employer to the employer's attorney.

  ANALYSIS

1) Did Employer waive a course and scope defense?

In Employee’s workers compensation claim (WCC) Employee asserted his hearing loss was 
work-related and sought hearing aids and PPI benefits.   Employer in its Answer did not deny the hearing loss was work-related but did deny Employee’s claim for PPI due to the hearing loss and denied the request for hearing aids asserting they were unnecessary and unreasonable for Employee’s hearing loss and tinnitus.  Employer also filed several controversions in this matter, none of which asserted Employee’s hearing loss was not work-related.  Every controversion denied PPI and hearing aids.   At hearing, Employee objected to Employer raising a course and scope defense in its hearing brief.  After substantial deliberation, the board issued an oral order deciding Employer had waived its right to assert Employee’s hearing loss was not work related by not raising it earlier than 5 days before hearing in its hearing brief.

Under Alaska law the prehearing summary controls the issues for hearing.  The prehearing summary for September 21, 2010, listed all of the pleadings filed to date in this matter.  Although the summary did not specifically delineate the issues for the hearing, a thorough review of Employee’s WCC, Employer’s Answer, and all of Employer’s Controversions filed prior to hearing, establishes Employer never asserted Employee’s hearing loss was not work-related.  The only disputes identified in the pleadings were Employee’s entitlement to PPI for tinnitus and his right to purchase hearing aids for his high frequency hearing loss.  The first time Employer raised the question of whether Employee’s hearing loss was work-related occurred in Employer’s hearing brief filed five working days before hearing.  

Employer pursued a position by word and conduct that would lead a reasonable employee to believe the only issues for hearing were his PPI rating and need for hearing aids.   Employer’s direct and unequivocal conduct establishes its intent to waive any defense it might have had that Employee’s hearing loss did not arise out of his employment.   This conduct induced reasonable reliance by Employee that the issues for hearing were PPI and need for hearing aids.   Had Employer been allowed to argue Employee’s hearing loss was not work-related, Employee would have relied to his detriment on Employer’s prior conduct.  Thus, the evidence of Employer’s conduct demonstrates an intent by Employer to waive a course and scope argument as to the causation of Employee’s hearing loss.  Employer waived any defense it might have had that Employee’s hearing loss was not work-related.  

2) Is Employee entitled to PPI for his tinnitus?

Employee contends he is entitled to PPI for his tinnitus.  He relies on the opinion of his  audiologist Dr. McCarty he is entitled to 2% in PPI for the tinnitus under the AMA Guides, 6th Edition.  This testimony is sufficient to raise the presumption Employee has a 2% PPI rating for tinnitus.  

Once Employee establishes the presumption, Employer must rebut the presumption with substantial evidence.  The law requires all PPI ratings to be done strictly and solely under the AMA Guides, 6th Edition.   Employer is able to rebut the presumption Employee is entitled to 2% in PPI for his tinnitus through the reports and testimony of Dr. Hodgson.  Dr. Hodgson opined the AMA Guides, 6th Edition allows for a rating for tinnitus only when there is a measurable rating for bilateral hearing loss.  Employee has a zero percent PPI rating for his hearing loss.  Therefore, according to Dr. Hodgson, Employee is not entitled to any PPI for the tinnitus since he has no measurable rating for hearing loss to which a rating for tinnitus could be added.  Dr. Hodgson’s testimony is substantial evidence  to rebut the presumption because when this evidence is viewed in isolation and without weighing its credibility would be sufficient to carry the day.  Employer is able to rebut the presumption Employee is entitled to PPI for his tinnitus.

Once the Employer rebuts the presumption, Employee must prove his claim by a preponderance of the evidence.   Tinnitus may be rated for PPI only if there is a “measurable binaural hearing impairment” under the AMA Guides, 6th Edition.   All doctors agree, while Employee does have hearing loss, using the AMA Guides, 6th Edition, he has a zero PPI rating.  Both the EME and SIME physicians state the AMA Guides do not allow for a PPI rating for tinnitus when the underlying hearing loss rating is zero.  There must be an actual numerical rating before any addition may be made for tinnitus.  Only Dr. McCarty opines a rating may be given for tinnitus when the underlying rating is zero.  In this regard Dr. McCarty’s opinion is given less weight than the opinions of the EME and SIME physicians.  

Moreover, following the reasoning of the Alaska Supreme Court in Rydwell where a zero PPI rating precluded an employee’s participation in retraining, the zero PPI rating for hearing loss precludes a rating for tinnitus.  The AMA Guides require a “measurable binaural hearing impairment” before any addition may be made for tinnitus.  Zero means having no measurable value.  Under the AMA Guides a zero rating does not mean Employee does not have hearing loss but it does mean Employee has no measurable impairment for hearing loss and thus cannot be given any rating for tinnitus.  Employee is unable to prove an entitlement to PPI for tinnitus.  

3)  Is Employee entitled to hearing aids for his hearing loss?

Employee contends he is entitled to hearing aids to assist with his high frequency hearing loss.  The presumption of compensability applies to any claim for compensation and medical benefits are construed to be compensation.  The law requires an employer to furnish an “apparatus” which the “nature of the injury” requires.  To attach the presumption Employee must establish a link between his request for hearing aids and his work-related hearing loss.  Employee’s audiologist and Employee’s own testimony support the hearing aids have been of value to Employee even though his hearing loss is in the high frequencies.  This testimony is sufficient to raise the presumption of compensability.

Once the presumption is attached Employer must provide substantial evidence to rebut the presumption.  Employer relies on its EME physician Dr. Hodgson who opined hearing aids do not provide amplification in the higher frequencies and, therefore, would not be helpful to Employee.  This evidence, standing alone and without being evaluated for credibility, is sufficient to rebut the presumption.

Once Employer has rebutted the presumption with substantial evidence, Employee must prove his claim by a preponderance of the evidence.  Dr. Zeitzer, the SIME physician, agreed Employee’s hearing aids seem to help him, although Dr. Zeitzer was of the opinion the hearing loss was not work related.  Dr. McCarty opined Employee was helped by the hearing aids and was working with Employee to provide him with the hearing aids most attuned to Employee’s hearing loss and ongoing tinnitus.  On November 13, 2009, Anne Galloway conducted a hearing test on Employee and noted his hearing improved with the use of hearing aids.   Dr. Hodgson opined at hearing Employee seemed to be in the minority of people for whom hearing aids do provide assistance with high frequency hearing loss.  

Therefore, the preponderance of the evidence establishes Employee is assisted in his high frequency work-related hearing loss by hearing aids.  Employee is entitled to hearing aids.  

4) Is Employee entitled to attorney’s fees and costs?

 Employee seeks actual attorneys’ fees for time for attorney Chancy Croft at $350.00 per hour for a total of 24.10 hours or $8,434.00, and for attorney Eric Croft at $300.00 per hour for a total of 42.40 hours or $12,720.00 for a total of $21,154.00.  Employee seeks paralegal costs for paralegal Jami Gartner at $150.00 per hour for 61 hours for a total of $9,150.00 and other costs in the amount of $3,307.50 for a total in costs of $12,457.50.   Employer did not file an objection to these fees and costs.  

The law requires an award of attorneys’ fees and costs, where a claim has been controverted and the award is to be based on the amount of compensation controverted and  awarded.  When Employee does not prevail on all issues, attorneys’ fees should be based on the issues on which Employee prevailed.   

In this matter, Employer controverted PPI and hearing aids.  Employee prevailed on the issue of hearing aids, arguably the more remunerative part of his claim.  Therefore, the overall time sought in attorneys’ fees will be reduced by 15%, since Employee did not prevail on the claim for additional PPI for his tinnitus.    Moreover, Eric Croft has been seeking an hourly rate of $300.00 but this rate has been discounted in several decisions since he is not yet an experienced workers’ compensation attorney.  For this hearing his rate will be discounted to $275.00.  Eric Croft’s affidavit reflects 42.4 hours of time which at $275.00 per hour comes to $11,660.00.  When combined with the time for Chancy Croft ($8,434.00) the total in attorneys’ fees is $20,094.00.  The 15% reduction brings the total in attorneys’ fees to $17,080.00.  In addition, the paralegal time will be reduced by 15% for a total in paralegal fees of $7,777.50.

Moreover, costs which were not relevant to the issues being heard are to be disallowed.    The time for the sound presentation – Ryan Marlow of Apex Live Sound Reinforcement – in the amount of $990.00 will be disallowed since the volume of noise to which Employee was exposed at work was not relevant to his claims for PPI and hearing aids.    The total costs, excluding paralegal fees, are $2,308.50.  The total costs awarded, including paralegal fees, are $10,086.00.  

CONCLUSIONS OF LAW

1) Employer waived its course and scope defense to Employee’s claim for hearing loss by failing to assert course and scope as a defense in its Answer to Employee’s claim and in its controversions.

2) Employee is not entitled to PPI for his tinnitus.  

3)   Employee is entitled to hearing aids for his work-related hearing loss.

4)    Employee is entitled to attorney’s fees and costs in accordance with this decision.



ORDER

1) Employee’s claim for PPI for tinnitus is denied. 

2) Employee’s claim for hearing aids for work-related hearing loss is granted.

3) Employee is awarded $17,080.00 in attorneys’ fees and $10,086.00 in costs, including paralegal fees.  

Dated at Anchorage, Alaska on February 18, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of STEVE R. RIZZO employee / applicant; v. MUNICIPALITY OF ANCHORAGE, employer/defendant ;Case No. 200903818; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 18, 2011.
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