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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	HAROLD V. SMALLEY, 

                                         Employee, 

                                        Applicant

                                         v. 

HOME DEPOT U. S. A., INC,

                                         Employer,

                                          and 

NEW HAMPSHIRE INSURANCE CO,

                                         Insurer,

                                         Defendants.

	)
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200711679
AWCB Decision No.  11-0101
Filed with AWCB Anchorage, Alaska

on July 18, 2011


Home Depot U.S.A., Inc., and its insurer New Hampshire Insurance Company’s (Employer) petition appealing the Reemployment Benefits Administrator designee’s (Designee) decision finding Harold V. Smalley (Employee) eligible for retraining was heard on February 2, 2001, in Anchorage, Alaska.   Eric Croft represented Employee.  Michael A. Budzinski represented Employer.  The record remained open until February 14, 2011, in order for the parties to provide additional briefing.   The record closed on May 13, 2011, when the panel met to consider the additional briefing.  

ISSUES
Employer contends the RBA designee erred because Employee’s prior employment as a school teacher for the Kenai Peninsula School District was not considered in determining whether Employee had work “within 10 years before the injury” for which he has the physical capacity to perform.  Specifically, Employer contends the rehabilitation specialist assigned to evaluate Employee failed to submit a job description for a language arts teacher to the treating physician for consideration of whether Employee has the physical capacities to do this work.   Employer additionally asserts the language in the statute “within 10 years before the injury” means either the time starts either on January 1, 1997 (calendar year for Employee’s injury date of April 30, 2007) or on April 30, 1997, based on Employee’s date of injury. 

Employee contends, since he retired from Kenai Peninsula School District in May 1997, his work as a school teacher was properly excluded from consideration by the RBA designee.  Employee further contends his work as a teacher in 1997 should be excluded from consideration because including 1997 in the calculation “within 10 years before the injury” effectively makes the time frame 11 years if the calculation is a pure calendar year calculation.  Employee further contends he was not a language arts teacher in 1997 but rather a physical education teacher, which is a job he personally does not feel he has the physical capacity to perform.   He further asserts he cannot return to work for Kenai Peninsula School District as a teacher without incurring a substantial economic dislocation cost to him because he asserts he would have to repay all of the retirement funds he has received in the interim.  Employee further claims he cannot return to work as a teacher because he allowed his certification to expire in 2000.    Employee also asserts he cannot return to another job he held, that of legislator, because it is an elective position for which he has not been reelected.  Employee further contends his work on the Borough Assembly is excludable from consideration because it is also an elected position.

1) For purposes of AS 23.30.041(e) (2) when does “10 years before the injury” begin?

2) Did the RBA designee abuse her discretion when she found Employee eligible for retraining benefits?


FINDINGS OF FACT

A review of the entire record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On April 30, 2007, Employee sustained an injury to his right shoulder while working for Employer (Workers’ Compensation Claim, dated April 13, 2007, filed April 19, 2010).

2) Employee worked for Kenai School District as a teacher through May 30, 1997 (Ex. 11, Employer’s hearing brief).

3) On December 7, 2007, Peter W. Ross, M.D., released Employee to regular work as of November 1, 2007 (Ross Medical Information Report, December 7, 2007).

4) Employer accepted the injury and paid benefits including temporary total disability benefits (TTD) from June 5, 2007 through September 17, 2007 (Compensation Report, February 25, 2009).

5) On February 19, 2009, Employer paid Employee permanent partial impairment benefits (PPI) in a lump sum of $10,620.00 based on a 6% rating (Compensation Report, February 25, 2009).

6) On June 9, 2009, Dr. Ross indicated Employee’s work injury was not the substantial cause of Employee’s current shoulder condition (Ross response to Employer request, June 9, 2009).  

7) On December 10, 2009, Employee asked for an eligibility evaluation (Workers’ Compensation Technician Debra Reed letter, March 16, 2010).

8) On March 16, 2010, RBA designee appointed Judy Weglinski, Professional & Vocational Resources, as the rehabilitation specialist to evaluate Employee for eligibility for reemployment benefits (id.).

9) On June 15, 2010, Employer sent Employee a release for employment information, among other releases, for Employee’s signature (Employer letter to Employee, June 15, 2010).

10) On June 17, 2010, Employee signed for Employer’s letter (ex. 001, Employer’s Affidavit of Service, January 10, 2011).

11) On July 12, 2010, Dr. Ross reviewed the submitted job descriptions from the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” (SCODRDOT) and predicted Employee would not have the physical capacities to work as Department Manager (medium work), Sales Attendant, Building Materials (heavy work) or Construction Worker I (heavy work).  The SCODRDOT for school teacher was neither analyzed nor submitted (Ross letter, July 12, 2010).

12) On July 22, 2010, Ms. Weglinski recommended Employee be found eligible for retraining based on Dr. Ross’s disapproval of the submitted job descriptions.  She only considered Employee’s self-employment in construction (1997 to 2000), his work as a Lumber & Building Material Associate (2003 to 2004), and his work as Department Manager (2004 to 2007).  She did not mention or consider Employee’s prior work as a school teacher nor his legislative activities (Weglinski Addendum to Eligibility Evaluation Report, July 22, 2010).

13) On August 2, 2010, Employer controverted Employee’s claim because Employee failed to return the employment release sent to him on June 15, 2010, and Employee did not file a request for a protective order (Controversion, August 2, 2010).

14) On August 5, 2010, Employer wrote the RBA Designee regarding its concerns Employee’s work history as a school teacher was not considered in the rehabilitation specialist’s analysis of eligibility (letter, August 5, 2010).

15) On August 6, 2010, RBA Designee determined Employee was eligible for retraining benefits based on Ms. Weglinski’s recommendations (Torgerson letter, August 6, 2010).

16) On August 16, 2010, Employer petitioned for a review of RBA designee’s determination and filed an Affidavit of Readiness for Hearing (Petition and Affidavit of Readiness for Hearing, August 16, 2010).

17) Employee allowed his teaching certificate to lapse in 2000 (Employee).

18) On January 28, 2011, Dr. Ross approved the SCODRDOT for Teacher, Secondary School, indicating Employee has the physical capacities for this work (Ross SCODRDOT, January 28, 2011).

19) The SCODRDOT for Teacher, Secondary School, indicates certification “may be required” by a state.  The Specific Vocational Preparation: (Educational, Training, and/or Experience) Skilled – Two to Four Years” (id.).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter. It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker's compensation cases shall be decided on their merits except where otherwise provided by statute ....

AS 23.30.005.   Alaska Workers' Compensation Board.

...

(h) The department shall adopt rules ... and shall adopt regulations to carry out the provisions of this chapter .... Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).       

AS 23.30.041.   Rehabilitation and reemployment of injured workers ....

...

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings .... Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits. Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.. The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

 (e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles' for:

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ (Emphasis added).


The RBA-Designee's decision must be upheld absent “an abuse of discretion on the administrator's [designee's] part.” Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers' Compensation Act (Act). The Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”   Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).   An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962; Black's Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act (APA) provides another definition used by courts in considering appeals from administrative agency decisions. It contains terms similar to those above and expressly includes reference to a “substantial evidence” standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence....  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.

On appeal to the Alaska Worker's Compensation Appeals Commission and the courts, decisions reviewing RBA-Designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570 incorporating the “substantial evidence test.” While applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order ... must be upheld.”   Miller v. ITT Arctic Services, 367 P.2d 884, 889 (Alaska 1962).   Determining whether an abuse of discretion has taken place is aided by the practice of allowing additional evidence at the review hearing, based on the rationale expressed in several superior court opinions addressing Board decisions. See, e.g., Kelley v. Sonic Cable Television, Superior Court Case No. 3AN 89-6531 CIV (February 2, 1991); Quirk v. Anchorage School District, Superior Court Case No. 3AN-90-4509 CIV (August 21, 1991).  Nevertheless, 8 AAC 45.070(b)(1)(A) precludes additional evidence if the party offering it failed to exercise reasonable diligence in developing and presenting it to the RBA-Designee. See, e.g., Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).

After allowing parties to offer admissible evidence, all the evidence is reviewed to assess whether the RBA-Designee's decision was supported by substantial evidence and therefore reasonable.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993. If, in light of all the evidence, the RBA-Designee's decision is not supported by substantial evidence, the RBA-Designee abused her discretion and the case is remanded for reexamination and further action.

Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Miller, 577 P.2d at 1049.  

In Moesh v. Anchorage Sand & Gravel, 877 P.2d 763, 764-765 (Alaska 1974), the Alaska Supreme Court held AS 23.30.041(e)(2) contains only three conditions an employee must meet before a finding employee is eligible for retraining benefits may be made.

First, the employee must timely request reemployment benefits. Second, a physician must predict that the employee will not be physically capable of performing the work he performed at the time of injury. Third, a physician must predict that the employee will not be physically capable of performing any of the work he performed or was trained to perform within ten years prior to injury, provided such work exists in the present labor market. 

These are the only three conditions that may be considered in determining eligibility even if the results are harsh to the employee.  Id.

In Rydwell v. Anchorage School District, 864 P.2d 526, 530-531 (Alaska 1993), the Alaska Supreme Court stated “we recognize a presumption that the legislature intended every work, sentence, or provision of a statute to have some purpose, force and effect, and that no words or provisions are superfluous.” (citations omitted).   The court has also stated in interpreting a statute it looks to “the language of the statute construed in light of the purpose of enactment.”  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 281 (Alaska 1996) (citing Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 72 (Alaska 1993).  The court further stated “if the language of the statute is unambiguous and expresses the intent of the legislature, and if no ambiguity is revealed by the legislative history, we will not modify or extend a statute by judicial construction.”  Id. (citing Yahara, 851 P.2d at 72).  The court continued that the specific job description in the SCODRDOT is what controls whether an employee is eligible for retraining.

8 AAC 45.525.  Reemployment benefit eligibility evaluations…

(b) When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any other jobs held after the injury.  The rehabilitation specialist shall

(2)  determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described in the volume….

The RBA has provided rehabilitation specialist with the Guide for Preparing Reemployment Benefits Eligibility Evaluations (2009).  The  Guide states 

When evaluating whether SVP is met, consider the entire time from ten years prior to the injury to the present…  The employee may have met the SVP for a DOT title over the course of employment with multiple employers and/or in combination with education/training…It is possible that a particular job or education/training activity straddles the work history and the period prior to the work history.  Only count the segment that occurred within the work history.  DO NOT consider any time in jobs or education/training that occurred outside the applicable evaluation period.

Id. at 4.

In Municipality of Anchorage v. Mahe, AWCAC Decision No. 129 (March 16, 2010), the Alaska Workers’ Compensation Appeals Commission (AWCAC) stated “the Guide instructs the public (here the rehabilitation specialist’s(sic))” on how to apply or interpret the law enforced or administered by the RBA.  Id. at 5

AS 23.30.135. Procedure before the board, (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties ....

8 AAC 45.070.  Hearings ....

(1) A hearing is requested by using the following procedures:

(A) 
For review of an administrator's decision issued under AS 23.30.041(d), a party shall file a claim or petition asking for review of the administrator's decision and an affidavit readiness for hearing. The affidavit readiness for hearing may be filed at the same time as the claim or petition. In reviewing the administrator's decision, the board may not consider evidence that was not available to the administrator at the time of the administrator's decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrators consideration ....

...

(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing ....

The Alaska Supreme Court held the board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board has discretion to raise questions sua sponte with sufficient notice to the parties.  Summers v. Korobkin Constr., 814 P.2d 1369, 1372 n. 6 (Alaska 1991).  But, absent findings of “unusual and extenuating circumstances,” the board is limited to deciding the issues delineated in the prehearing conference, and, when such “unusual and extenuating circumstances” require the board to address other issues, sufficient notice must be given to the parties.  Hope v. Alcan Electric, AWCAC Decision No. 112, at 5 (July 1, 2009).

The Alaska Supreme Court recently addressed the issue of statutory construction in Monzulla v. Voorhees Concrete Cutting, __ P.3d __ (Alaska June 24, 2011).  

We interpret a statute “according to reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the intent of the drafters.”   (Grimm v.  Wagnoner, 77 P.3d 423, 427 (Alaska 2003) (quoting Native Vill. Of Elim v. State, 990 P.2d 1, 5 (Alaska 1999)).  Our goal in interpreting a statute is “to give effect to the legislature's intent, with due regard for the meaning the statutory language conveys to others.”   ( Muller v. BP Exploration (Alaska) Inc., 923 P.2d 783, 787 (Alaska 1996) (quoting Tesoro Alaska Petroleum, Inc. v. Kenai Pipe Line Co., 746 P.2d 896, 905 (Alaska 1987)).  We construe a statute “in light of its purpose.”  (Beck v. State, Dep’t of Transp. & Pub. Facilities, 837 P.2d 105, 117 (Alaska 1992) (citing Vail v. Coffman Eng’rs, Inc., 778 P.2d 211 (Alaska 1989)).

The court further stated 

In construing a statute, we look at the meaning of the words used and the legislative history.   (Alaskans for a Common Language v. Kritz, 170 P.3d 183, 192 (Alaska 2007) (citing State v. Alex, 646 P.2d 203, 208 n.4 (Alaska 1982)).                ‘[W]e will presume ‘that the legislature intended every word, sentence, or provision of a statute to have some purpose, force, and effect, and that no words or provisions are superfluous.’   (Mech. Contractors of Alaska, Inc. v. State, Dep’t of Pub. Safety, 91 P.3d 240, 248 (Alaska 2004) (quoting Kodiak Island Borough v. Exxon Corp., 991 P.2d 757, 761 (Alaska 1999).   All sections of a statute should ‘be construed together so that all have meaning and no section conflicts with another.’   (In re Hutchinson’s Estate, 577 P.2d 1074, 1075 (Alaska 1978).  

Id.

ANALYSIS

1) For purposes of AS 23.30.041(e)(2) when does the “10 years before the injury” begin?

An employee “shall be eligible for benefits” under AS 23.30.041 unless the employee has the physical capacities to perform other jobs employee held “within 10 years before the injury….”  The language “within” indicates that ten years prior to the date of injury is the relevant time period.  However, does the ten years start on January 1 (i.e., a calendar year) or does ten years start with the injury date?   The Alaska Supreme Court has held the legislature means the language it uses.  In other parts of the Alaska Workers’ Compensation Act, “calendar year” has been used when the legislature intended a calendar year to be the controlling time frame.  See, e.g., AS 23.30.220(4).  In AS 23.30.041 the language “calendar year” is not used; rather the statute merely refers to “10 years.”   Therefore, “reason, practicality, and common sense” as well as the plain meaning of the statute indicates the legislature did not mean “calendar year” but rather the date of employee’s injury as the start of the “10 years.”  

Here, Employee was injured on April 30, 2007.  Therefore, the relevant ten years of employment history to be considered in his eligibility evaluation begins no earlier than April 30, 1997.  

 2) Did the RBA designee abuse her discretion when she found Employee eligible for retraining benefits?

Employee was working as a school teacher for the Kenai School District on April 30, 1997.    He did not retire until May 30, 1997.  Employee was employed as a school teacher within ten years before his injury on April 30, 2007.    The regulations require Employee to meet the specific vocational preparation codes (SVP) and have the physical capacity to perform work Employee performed in the ten years before the injury.  It is up to the rehabilitation specialist to determine whether Employee’s work as a school teacher in May 1997 meets the criteria in the SCODRDOT.   Other personal considerations such as a current teaching license or repayment of retirement benefits are not a consideration in determining whether the work precludes employee from being eligible for retraining under the Act.    The RBA Designee needed to determine whether Employee’s work as a school teacher in May 1997 should have been considered in making a finding whether Employee was eligible for retraining under the Act.  

Since neither the rehabilitation specialist nor the RBA Designee considered Employee’s work in May 1997 as a school teacher, failure to consider Employee’s employment as a school teacher is an abuse of discretion.   Employee’s work in May 1997 as a school teacher was not addressed by the RBA Designee, and so this matter must be remanded for consideration of whether Employee’s work as a school teacher in May 1997 is sufficient to meet the SCODRDOT criteria, including whether Employee’s work meets the SVP.  If Employee’s work as a school teacher in May 1997 meets the SCODRDOT then a determination must also be made whether Employee has the physical capacities to perform this work.
  A remand to the RBA is required.

CONCLUSIONS OF LAW

1) For purposes of AS 23.30.041(e)(2),  “10 years before the injury” begins 10 years prior to the date of injury.

2) The RBA designee abused her discretion when she found Employee eligible for retraining benefits without looking at Employee’s teaching experience.


ORDER

1) Employer’s petition appealing the RBA Designee’s decision is granted. 

 RBA Designee’s decision is remanded for reconsideration in accord with this decision.  

Dated at Anchorage, Alaska on July 18, 2011.
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Robert Weel, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of HAROLD V. SMALLEY employee/applicant; v. HOME DEPOT U S A INC, employer; NEW HAMPSHIRE INSURANCE CO, insurer/ defendants; Case No.  200711679; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 18, 2011.






Sertram Harris, Clerk
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� The parties did not address whether Employee’s work as a legislator or work on the Kenai Borough Assembly has a SCODRDOT description and, therefore, this work is this not considered in this decision.   





14

