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DECISION AND ORDER

AWCB Case No.  200603001
AWCB Decision No. 11-0124
Filed with AWCB Anchorage, Alaska

on August 22, 2011


Norman McCall’s (Employee) September 16, 2008 petition to “clarify who the IME doctor is and a possible violation of Alaska statutes,” and included as an unauthorized change of physician issue in both the March 16, 2009 and March 25, 2010 workers’ compensation claims (WCC) was heard on July 26, 2011, in Anchorage, Alaska.  Employee appeared telephonically and testified. Attorney Steven Constantino represented Employee. Attorney Michael Budzinski appeared and represented BP America, Inc., and ACE American Insurance Compnay (Employer).  Adjuster Patti Mackay testified.  The record closed at the hearing’s conclusion on July 26, 2011.

ISSUES

Employee contends Employer violated AS 23.30.095(e) by making unauthorized changes of physicians.  Employee contends Employer exhausted its one permitted change of physicians when it solicited an opinion from Dr. Cuneo.  Employee further contends the use of Paradigm as a medical management company, and specifically Dr. Weiss on the medical management team, was an excessive unauthorized change of physician.  Employee also contends Employer’s use of Drs. Williamson-Kirkland and Craig was an excessive unauthorized change of physician.  Finally, Employee contends the reports from Paradigm and Drs. Williamson-Kirkland and Craig must not be considered by the board for any purpose pursuant to newly adopted regulation 8 AAC 45.082(c).  In addition, Employee seeks an award of attorney’s fees and costs.

Employer contends it has not made excessive, unauthorized changes of physician.  Employer also contends Dr. Cuneo’s opinion was solicited upon referral from Employee’s treating physician, Dr. Carlson, and was not an employer’s medical evaluation (EME).  Employer further contends it utilizes Paradigm as a medical management company to coordinate benefits and assist Employee with managing his complex medical condition through a nurse case manager, and Dr. Weiss is merely president of the company and not involved in Employee’s case as an EME physician.  Finally, Employer contends it utilized a panel of Drs. Williamson-Kirkland and Craig as its permissible change in physician.  Employer contends Employee is not entitled to attorney’s fees and costs, and Employee’s claimed fees are excessive and unreasonable.

1. Did Employer exhaust its right to one change of physician when Dr. Cuneo reviewed Employee’s records and offered an opinion?

2. Did Employer make an unauthorized change of physicians when it retained Paradigm whose medical management team includes a physician?  

3. Did Employer make an unauthorized change of physicians when it utilized the panel of Drs. Williamson-Kirkland and Craig for an EME?

4. Does newly adopted regulation 8 AAC 45.082(c) apply to these issues as the remedy for excessive, unauthorized changes of physician?

5. Is Employee entitled to attorney’s fees and costs, and if so, in what amount?

FINDINGS OF FACT

Evaluation of the hearing record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1. Employee was injured in the course and scope of his employment on March 2, 2006, when he fell, rupturing his right quadriceps tendon and fracturing his left wrist.  Employee developed Complex Regional Pain Syndrome (CRPS) and is now permanently and totally disabled (PTD).  (Report of Injury, March 25, 2010 WCC; April 22, 2010 Answer).

2. On September 9, 2006 Employee was evaluated by William Mayhall, MD, on behalf of Employer. (Mayhall EME report).  This examination was Employer’s initial selection of a physician.  (Observations, judgment, experience).
3. In March 2008 the parties were working together to find a physician willing to give Employee a “long distance second opinion.”  Mayo Clinic, on referral from Michael James, MD, and Employee’s first choice, rejected Employee on March 18, 2008.  (Referral, Dr. James, February 1, 2008; letter to Employee from Russell Gelfman, MD, Mayo Clinic).
4. On March 12, 2008, Lynn Carlson, MD, Employer’s treating physician, referred Employee to three providers for a “long distance second opinion.”  Dr. Carlson addressed referrals to the Cleveland Clinic, the University of California at San Francisco (UCSF), and Johns Hopkins.  (Referrals, Dr. Carlson, March 12, 2008).
5. On March 12, 2008, Patti Mackay, the adjuster in this case, wrote a letter addressed to the University of California at San Francisco, Neurology Unit, seeking “the best medical assessment and treatment available” for Employee.  Ms. Mackay attached a brief summary and some medical records to the letter.  UCSF neurologist Richard Cuneo, MD, received the letter, summary and records on March 19, 2008.  (Letter to UCSF from P. Mackay, March 12, 2008.  Adjuster’s notes, April 17, 2008 attached to Employee’s September 11, 2008 Petition).  

6. On March 13, 2008, Ms. Mackay wrote an email to Employee in which she advised BP asked her to bring in a new agency which would do a complete assessment of the case, provide recommendations for further treatment, work with Dr. Carlson, and assist in facilitating referrals.  (March 13, 2008 email from Ms. Mackay to Employee).  The new agency Ms. Mackay was referring to was Paradigm.   

7. On April 17, 2008, Diane Davis, the assigned Paradigm nurse case manager, told Ms. Mackay that she spoke with their medical director, Michael Weiss, MD, who would call Dr. Cuneo.  (Adjuster’s notes attached to Employee’s September 11, 2008 petition).  Ms. Davis also emailed Employee to inform him Dr. Weiss would be calling Dr. Cuneo to attempt to get “some forward movement.”  (April 17, 2008 email from D. Davis to Employee).

8. Ms. Mackay was contacted by Richard Cuneo, MD, UCSF neurologist, on April 21, 2008, who said he was willing to examine Employee and offer a second opinion.  (April 21, 2008 email from Dr. Cuneo to Ms. Mackay).  

9. Ms. Mackay then emailed Employee saying “yahoo! we’re in!” and stated she would begin making travel arrangements.  (April 21, 2008 email from Ms. Mackay to Employee).  

10. Employee’s email response was “great, finally found a doctor…intrigued enough to want to look at my weird stuff.”  He also questioned whether Dr. Cuneo would offer a long distance second opinion to determine if there was possible beneficial treatment or a physical examination.  (April 22, 2008 email from Employee to Ms. Mackay).

11.  Also on April 22, 2008, the parties emailed regarding how they would coordinate providing records to Dr. Cuneo.  Employee continued to question whether he would know what the treatment plan was before he traveled to California.  Employee expressed his reservations regarding travel and the possibility of an exacerbation of his condition, but conceded that since the examination by Dr. Cuneo was an EME he would have to attend.  Ms. Mackay responded Dr. Cuneo would not be performing an EME but rather was seeing Employee upon referral from Dr. Carlson.  (April 22, 2008 email string).

12. On April 24, 2008, Dr. Weiss authored letters to Dr. James and Dr. Carlson explaining Employer retained Paradigm to complete a comprehensive medical review of Employee’s case.  The letter noted Paradigm’s “systematic case management approach supported by medical experts including consulting physicians in active practice” and objective of “working collaboratively” with the treating physicians to ascertain “factors impacting [Employee’s] medical stability and functional status.”  (April 24, 2008 letter from Dr. Weiss to Drs. James and Carlson).

13. On June 6, 2008, Dr. Weiss spoke with Dr. Cuneo regarding Employee’s case.  (Id.).

14. On June 17, 2008, Dr. Cuneo responded in writing to Ms. Mackay’s letter in which he opined: 1. he could offer no magic bullet; 2. travel to California for an evaluation carried significant risks of aggravation of Employee’s CPRS; and 3.  Employee was receiving excellent care in Alaska from his treating physicians.  (June 17, 2008 letter from Dr. Cuneo to Ms. Mackay).

15. On June 19, 2008, the Paradigm team recommended to Ms. Mackay that Employee attends the pain management program in Long Beach which was run by a physician associated with Paradigm.  Ms. Mackay noted Ms. Davis would contact Employee to notify him Dr. Cuneo declined to evaluate him and discuss the Long Beach program as an alternative.  After Ms. Davis spoke with Employee, the plan was for Dr. Weiss to call Dr. Carlson to get a referral to the Long Beach program.  (Adjuster’s notes from June 19, 2008 attached to Employee’s September 11, 2008 petition).

16. On June 27, 2008, Ms. Davis wrote a letter to Dr. Carlson regarding an inpatient pain management program in Long Beach, California, which Dr. Weiss previously asked Dr. Carlson to refer Employee.  Ms. Davis noted Dr. Carlson agreed to write the referral if Employee wished to participate in the program and asked Dr. Carlson to check a box and sign the letter.  Dr. Carlson checked the box for “no” and noted “[Employee] prefers not going to this program at this time.”  (June 27, 2008 letter from D. Davis to Dr. Carlson, and signed by Dr. Carlson on July 1, 2008).

17. On July 14, 2008, Employee revoked Paradigm’s medical release so Paradigm could not communicate with Drs. Carlson and James.  Employer responded by seeking an in-home EME by a physiatrist and/or a psychiatrist.  (Adjuster’s notes attached to Employee’s September 11, 2008 Petition).  EMEs were scheduled with Paul Craig, PhD, and Thomas Williamson-Kirkland, MD, on September 24 and 25, 2008, in Anchorage.  (Email string between Employee and Ms. Mackay, September 1-8, 2008).

18. The examination conducted by Drs. Craig and Williamson-Kirkland were EMEs.  (Observations, judgment and experience).

19. Employer did not seek Employee’s permission to change EME physicians.  (Record, Employee’s testimony, Ms. Mackay).

20. On October 16, 2008, Dr. Carlson wrote a letter to Ms. Mackay in which she stated she “cannot ethically ask that [Employee] go thru (sic) more pain without another specialist in rehab, or-better, an RSD/CPRS specialist saying that it is ok.”  (October 16, 2008 letter from Dr. Carlson to Ms. Mackay).

21. On December 16, 2008, Ms. Mackay wrote a letter to Dr. James asking if he agreed with Dr. Williamson-Kirkland’s recommendation of a desensitization program (ie the Long Beach pain management program).  Dr. James rejected the desensitization program but agreed Employee would benefit from a comprehensive pain management program.  (December 16, 2008 letter from Ms. Mackay to Dr. James, signed by Dr. James).

22. On March 11, 2009, Employer filed a petition requesting a board order pursuant to 
AS 23.30.095(d) for Employee to undergo the desensitization treatment recommended by Dr. Williamson-Kirkland.  (March 11, 2009 Petition).

23. Mr. Constantino filed an Affidavit in Support of his fees and costs statement in which he spent 60.2 hours prior to hearing, his paralegal spent 49.8 hours, and $460.60 in costs in preparation for this hearing.  In addition, Mr. Constantino spent an additional 10.45 hours between July 20, 2011 and the end of the hearing which are not included in the statement of fees.  Mr. Constantino bills his time at $375 per hour and his paralegal’s time at $150 per hour.  This results in total fees of $30,505.60, plus costs of $460.60.  Mr. Constantino stated this case involves a complex medical condition and the narrow legal issue in this case is one of first impression, therefore more time was required to acquaint himself with the medical records and to research the legal issues.  (Attorney’s fees and costs affidavit and statement, record).

24. Employer objected to Employee’s attorney’s fees arguing an experienced attorney like Mr. Constantino should not have expended seventy hours of attorney time on the procedural issue involved in this case.  Employer also stated the time spent by Mr. Constantino and his paralegal was excessive on an issue that required no discovery and only involved discussions with Employee and review of the medical records.  (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.095.  Medical treatments, services, and examinations.  . . .

(d) If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified the refusal.
(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .  If an employee refuses to submit to an examination provided for in this section, the employee’s rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . . (emphasis added).

In Sherrill v. Tri-Star Cutting, AWCB Dec. No. 95-0118 (May 1, 1995), employer had five physicians examine the employee over a 12 month period, and the employee “did not consent . . . [and] was not aware of his right to withhold his consent.”  The Board noted that AS 23.30.095(e) “does not specify what sanction should be imposed or action taken, if any, for violation of the provision,” but found:

if the limit in AS 23.30.095(e) on changing physicians is to have any meaning, there must be some penalty imposed when an employer fails to obtain an employee's consent. To hold otherwise would render the limit meaningless, and would invite insurers and their representatives to “doctor shop” without concern for the clear prohibition of that course of action. We find the appropriate remedy for violation of the statute is to disregard the reports . . . for two purposes. . . . We decline to adopt the holding in Augustine for two reasons: First, employees who are seeking medical treatment and relying on the insurer to pay for the treatment, are in an entirely different position than insurers who are shopping for a medical opinion to support their position. Second, if we are to enforce AS 23.30.095(e), there must be some consequence or sanction imposed for its violation.

Bloom v. Tekton, Inc., 5 P.3d 235, 238 (Alaska 2000) reversed a Board decision declining to allow an injured worker to select a third attending physician.  Bloom held:

The Alaska Workers’ Compensation Act gives each injured worker the right to choose an attending physician (footnote omitted).  But in order to curb potential abuse -- especially doctor shopping -- the Act allows an injured worker to change attending physicians only once without the consent of the employer.  

In order to protect the injured worker’s right to choose his attending physician, the Alaska Workers’ Compensation Board has consistently interpreted the statute to allow an employee to ‘substitute’ a new physician in circumstances where the current attending physician is either unwilling (footnote omitted) or unable to continue providing care (footnote omitted).  These ‘substitutions’ do not count as changes in attending physicians: even a worker who has already changed doctors may choose a new attending physician without the employer’s consent if the current physician becomes unwilling or unavailable to treat (footnote omitted).  Moreover, when an attending physician refers a worker to a specialist, the worker may see the referral physician without running afoul of the statute’s one-change rule.  

Allowing an employee to substitute attending physicians when the employee’s current physician becomes unwilling or unavailable to treat is consistent with the well-settled rule that under AS 23.30.095(a) an injured worker is presumed entitled to continuing medical treatment (footnote omitted).  The substitution policy ensures that the employee’s right to continuing care by a physician of his choice will not be impeded by circumstances beyond the employee’s control.

Bloom refers only to an injured worker’s right to select a substitution physician in appropriate circumstances, references the then “recently promulgated” regulation 8 AAC 45.082, and is limited to an employee’s right to select a third attending physician without the employer’s approval.  Bloom says nothing of any similar right being conferred upon employers whose second EME choice becomes “unavailable.”
However, Mitchell v. United Parcel Service, AWCB Decision No. 02-0195 (September 27, 2002) at 4, addressed the situation where an EME physician is no longer “available” and said:

 The employee argues that when the employer changed from Dr. McNamara to Dr. Levine, this was the employer’s one permissible change.  However, when a physician is no longer available because they have closed their practice, moved out of state or refuses to treat the employee, it is recognized that a new physician may be appointed as a ‘substitution’ and not a change.  Bloom v. Tekton, Inc., 5 P.3d 235 (Alaska 2000) (discussing physician substitution versus change in the context of the employee).  We find Dr. McNamara was unavailable due to circumstances beyond the employer’s control.  We find the change from Dr. McNamara to Dr. Levine to be a substitution due to the unavailability of Dr. McNamara, and not a change in physician.

Three years later, Colette v. Arctic Lights Electric, AWCB Decision No. 05-0135 (May 19, 2005) at 3-5, came to the opposite result and said:

The . . . Act . . . gives each injured worker the right to choose an attending physician.  AS 23.30.095(a).  Similarly the employer has a right to choose a physician to examine the employee.  AS 23.30.095(e).  However, to curb potential abuses -- especially doctor shopping -- the Act allows an injured worker or employer to change designated physicians only once without first obtaining the other party’s written consent.  The rule against excessive physician change is intended to curb opinion shopping.  See, e.g., HCS CCS SB 322 Sectional Analysis dated April 6, 1988.  However, when a designated physician refers the injured employee to a specialist, this is not considered a change in physician.  
AS 23.30.095(a) & (e). . . .

. . .

A substitution may also occur and a new physician designated when the original physician is no longer available because s/he has closed their practice, moved out of state, or refuses to treat the employee.  Bloom v. Tekton Inc., 5 P.3d 235 (Alaska 2000) (discussing physician substitution versus change of physician by the employee); 8 AAC 45.082(c). Under these circumstances, the Board does not consider this to be a change in physician for purposes of AS 23.30.095(a) and (e).  The employer has not argued this exception to the rule.  Nor is it apparent from the record presented that this exception is applicable.  Therefore, we find that the employer is not entitled to the protection of 8 AAC 45.082. 

We find the employer’s first choice of EME physician was Dr. Bald.  We also find that the employer exercised its one change by sending the employee to Drs. Robinson and Soot (as a panel).  We find, based on the employer’s concession, that the examination by Dr. Mayhall was an impermissible change of physician. As the evaluation with Dr. Mayhall was completed without written authorization from the employee or referral, we find it is the product of an excessive unauthorized change in physician.

In 2007, the Alaska Workers’ Compensation Appeals Commission (AWCAC or Commission) addressed exclusion of medical records which resulted from unauthorized, excessive changes in physician in Guys with Tools v. Thurston, Dec. No. 062 (November 8, 2007).  The Commission found as follows:

…, if the employee fails to provide such notice, or neglects other notice requirements, the remedy is not the exclusion of evidence from the record. The exclusion of evidence, whether offered by the employee or the employer, does not serve the interest of the board in obtaining the best and most thorough record on which to base its decision. It results in efforts to exclude relevant evidence based on whether the party complied with formalities, instead of examining the relevance of the evidence to the dispute, (8 AAC 45.120(e)), and, if admitted, the merits of the evidence.  It does little to deter doctor-shopping, because it is a sanction imposed “after the fact” and, if the employee is unrepresented and is not preparing for a hearing, may have little effect on an employee's conduct prior to a hearing. It is contrary to the informal and narrowly adversarial nature of most board proceedings. …

The fundamental rule is that “any relevant evidence is admissible.”  (8 AAC 45.120(e)).  The result of an exclusionary rule is inherently contrary to the open access to all relevant information regarding the claimant's injury that the workers' compensation statutes are designed to promote. The employee is compelled to release information regarding the reported injury.  (AS 23.30.107).  The free and immediate exchange, as well as filing with the board, of all medical records in the possession or control of both parties is required on the filing of a claim, and the duty to disclose and file medical records continues. (AS 23.30.095(h)).  The board's procedural regulations state that the board may rely on any document filed more than 20 days before hearing, provided that a request for cross examination has not been properly filed.  (8 AAC 45.120).

We have said that “AS 23.30.095(a) represents a compromise between preventing ‘costly over treatment’ and protecting free choice of the physician who provides ‘all medical and related’ care. The employee's right to choose is preserved, but limited in the number of times it can be exercised at the expense of the employer.” The employer is not liable for medical care that is not provided under AS 23.30.095(a); the remedy for an excessive change of attending physician (more exactly, an unnoticed change without consent) is that the employer is not liable to pay for the care because it was not provided pursuant to the workers' compensation statutes.

…

If the board wishes to adopt a rule excluding evidence improperly obtained, the board should consult with the department to develop and adopt such a rule by regulation. Until then, we cannot support the blanket exclusion of medical reports solely because the reports were written by physicians chosen in excess of an allowable change (emphasis added).
The Board amended 8 AAC 45.082 on July 9, 2011, to include just such an exclusionary rule.  As amended it now reads as follows:

8 AAC 45.082. Medical treatment. . . .

. . .

  (c) If, after a hearing, the board finds a party made an unlawful change of physician in violation of AS 23.30.095(a) or (e) or this section, the board will not consider the reports, opinions, or testimony of the physician in any form, in any proceeding, or for any purpose. If, after a hearing, the board finds an employee made an unlawful change of physician, the board may refuse to order payment by the employer. 

In Burke v. Houston NANA, L.L.C., 222 P.3d 851 (Alaska 2010), the court reversed a Board decision in which it found the board declined to follow its regulations, and instead, according to the court “looked back to a prior period to find a rule that barred” the claimant’s request for an reemployment eligibility evaluation, when the decisional rule relied upon was never promulgated through the Administrative Procedures Act (APA).  Burke stated:

Before . . . new regulations took effect in 1998, the board had developed through adjudication a discovery rule to be used in considering reemployment eligibility evaluation requests (footnote omitted).  Under the board’s discovery rule, an employee who failed to request a reemployment eligibility evaluation within ninety days of providing notice of the injury to the employer as required by former AS 23.30.041(c) was required to request the evaluation within ninety days of the date the employee knew or should have known that he might not be able to return to the occupation at the time of injury (footnote omitted).  This case presents two questions: (1) whether the regulations adopted in 1998, which did not explicitly contain a discovery rule, should be read as continuing the rule despite their silence, and, if not, (2) whether, following the adoption of the regulations, the board had the power to impose a discovery rule by adjudication and thereby hold that Burke’s request was untimely.  We conclude that the answer in both instances is no.


Id. at 866.

Burke further noted when the board promulgated its regulations interpreting a former 
statute, it codified prior decisions about what constituted an unusual and extenuating circumstance, but “[n]either regulation mentions the discovery rule” (id.; emphasis in original).   Public comment about the regulation highlighted the conflict between the previously-imposed discovery rule and the proposed regulation, but the board did not change the text of the regulation in response to the comment (footnote omitted).  Burke reasoned: “From this there is at least a suggestion that the board declined to continue, by means of its rulemaking authority, the discovery rule it had previously adopted through adjudication” (id.).  Burke concluded “the board must use rulemaking rather than adjudication” to effectuate at least some changes in how the Act is applied.  The court further stated:

Burke asserts that the board cannot by adjudication ‘add requirements to the law that neither the legislature nor the executive branch in its rule-making power chose to add to the Act or regulations, respectively.’  We agree: If the board wished to add to the deadlines it explicitly set in the regulations -- via adoption of a discovery rule -- it was required to do so by regulation (footnote omitted).

We have previously held that an administrative agency can set and interpret policy using adjudication instead of rulemaking, absent statutory restrictions and due process limitations, (footnote omitted) and noted that the board has broad powers to administer the Alaska Workers’ Compensation Act, including the authority to interpret statutes (footnote omitted).  But the board’s power is not unlimited.  Alaska law requires an agency to follow certain procedures, including public notice and an opportunity for public comment, before it can supplement or amend a regulation (footnote omitted).  Alaska Statute 44.62.640(a)(3) defines ‘regulation’ to include ‘every rule, regulation, order, or standard of general application or the amendment, supplement, or revision of a rule, regulation, order, or standard adopted by a state agency to implement, interpret, or make specific the law enforced or administered by [the agency]’ (emphasis in original).

. . .

We have previously addressed the issue whether an agency action is an interpretation or an amendment of a regulation (footnote omitted).  In making this determination, we have looked at a variety of factors.  We have compared the agency action with the statutory indicia of a regulation, including whether the action ‘implements, interprets or makes specific the law enforced or administered by the state agency’ and ‘affects the public or is used by the agency in dealing with the public’ (footnote omitted).  Noting that many agency actions that are not regulations can affect the public, we have looked at the distinction drawn by the Court of Appeals for the District of Columbia between internal agency practices, which do not require notice and comment rulemaking, and regulations, which do. That court identified the ‘critical feature’ of an internal agency practice as ‘agency actions that do not themselves alter the rights or interests of the parties, although [they] may alter the manner in which the parties present themselves or their viewpoints to the agency’ (footnote omitted).  Finally, we have looked to see if the agency action provides new requirements or makes the existing requirements more specific.

. . .

Because the board chose to establish by regulation the procedure . . . it is bound by those regulations unless and until it repeals or amends the regulation using the proper procedure.

Id. at 867-68.

The Alaska Supreme Court also held in Burke, Id.  at 861, the presumption analysis under AS 23.30.120 does not apply to every possible issue in workers’ compensation cases.  Rockney v. Boslough Construction Co., 115 P.3d 1240, 1244 (Alaska 2005).  

In Miller v. Treadwell, 245 P.3d 867, 873-74 (Alaska 2010), an unsuccessful political candidate challenged the method the state used to count write-in ballots and contended it amounted to a “regulation,” which was never vetted pursuant to the APA.  In rejecting this argument, the court said:

The APA requires advance notice of a regulation before it can be applied in agency interactions with the public (footnote omitted).  Common sense statutory interpretations by agencies do not require regulations (footnote omitted).  By contrast, if a statutory interpretation is ‘expansive or unforeseeable,’ the agency may be required to promulgate its interpretation through a regulation (footnote omitted).  The Division’s statutory interpretations . . . were common sense interpretations and were not required to be promulgated in regulations.  We have previously noted that ‘[n]early every agency action is based, implicitly or explicitly, on an interpretation of a statute or regulation authorizing it to act.  A requirement that each such interpretation be preceded by rulemaking would result in complete ossification of the regulatory state’. . . . (footnote omitted).
The Alaska Supreme Court has addressed retroactive application of amendments to statutes in Pan Alaska Trucking, Inc., v. Crouch, 773 P.2d 947 (Alaska 1989), where it found

As a general rule, statutes are presumed to operate prospectively only, and will not be applied to causes of action arising prior to their enactment unless a contrary legislative intent appears by express terms or necessary implication. See Hood v. State, 574 P.2d at 813–814. This court has held, however, that the presumption against retroactive application does not apply to procedural statutes. Matanuska Maid, Inc. v. State, 620 P.2d 182, 187 (Alaska 1980). Because procedural statutes often alter only the legal effects of events occurring during the legal process, courts have treated as irrelevant the date of the events giving rise to the cause of action:

[P]rocedural statutes may become operative when and if the procedure or remedy is invoked, and if the trial postdates the enactment, the statute operates in the future regardless of the time of the occurrence of the events giving rise to the cause of action.  Matanuska Maid, 620 P.2d at 187 (quoting Aetna Casualty & Surety Co. v. Industrial Accident Commission, 30 Cal.2d 388, 182 P.2d 159, 161 (1947))

.…

This court has recognized that some ‘procedural’ statutes demand special treatment: Where a change in a procedural statute significantly alters the legal consequences of the events giving rise to a cause of action, it is treated as substantive in character. See Matanuska Maid, 620 P.2d at 187. Crouch argues here that because the change in AS 23.30.110(c) ‘results in the absence of any effective remedy to enforce a substantive right,’ the change should be treated as substantive. But in deciding whether a change is substantive in character, it will hardly suffice that a new rule has proved dispositive in a particular case: if ignored, nearly any procedural rule can play a role in the disposition of a case. Rather, a change in a procedural rule is substantive in character where the change makes it appear to one just starting down the road to vindication of his cause that the road has become more difficult to travel or the goal less to be desired. For example, a change in the burden of proof to be borne by a party, though clearly a change in procedure, may make it less likely from the outset that the party will arrive at a favorable resolution of his claim.

The board has applied Pan Alaska Trucking’s rationale to amendments to regulations.  Vitek v. Inlet Fisheries, Inc., AWCB Dec. No. 99-0010 (Jan. 15, 1999). 

AS 44.62.240.  Limitation on retroactive action. 

If a regulation adopted by an agency under this chapter is primarily legislative, the regulation has prospective effect only. A regulation adopted under this chapter that is primarily an "interpretative regulation" has retroactive effect only if the agency adopting it has adopted no earlier inconsistent regulation and has followed no earlier course of conduct inconsistent with the regulation. Silence or failure to follow any course of conduct is considered earlier inconsistent conduct.

The retroactivity of the board’s regulations is governed by AS 44.62.240. Under this statute, an “interpretative regulation,” such as 8 AAC 45.176, may be retroactive only if the agency “has adopted no earlier inconsistent regulation and has followed no earlier course of conduct inconsistent with the regulation.”  Additionally, AS 44.62.240 is concerned with the issues of fairness and notice, and does not impose on parties a burden outside the scope of risk they assumed.  See, e.g., Suh v. Pingo Corp., 736 P.2d 342, 345 (Alaska 1987); Atlantic Richfield Co. v. State, 705 P.2d 418, 424 n. 17 (Alaska 1985).  

AS 23.30.395.  Definitions.

In this chapter,

. . .

(3) ‘attending physician’ means one of the following designated by the employee under AS 23.30.095(a) or (b):

(A) a licensed medical doctor;

(B) a licensed doctor of osteopathy;

(C) a licensed dentist or dental surgeon;

(D) a licensed physician assistant acting under supervision of a licensed medical doctor or doctor of osteopathy;

(E) a licensed advanced nurse practitioner; or

(F) a licensed chiropractor;

. . .

(31) ‘physician’ includes doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists. . . .

Addressing the statutory definition of “physician,” Thoeni, 151 P.3d 1249, 1258 held because the legislature chose to use the word “includes” rather than more “exclusive terms” in its definitive list, the definition includes “a non-exclusive list.”  Accordingly, Thoeni held the term “physician” include “psychologists,” consistent with the legislature’s intent “AS 23.30 be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost” to employers (footnote omitted).  Thoeni further observed “[m]ental health specialists such as psychologists are in the best position to ensure effective treatment of mental injuries” such as those at issue in Thoeni.  In such cases involving “a mental injury,” it is reasonable a doctor skilled in healing mental illness, “whether a Ph.D., Psy.D. or M.D.,” would be qualified to conduct an EME inquiry into an injured worker’s mental health.  Thoeni noted the court had “consistently credited the testimony of psychologists in worker’s compensation cases” and expressed the “firm belief” continuing to do so “is the proper course” (footnote omitted). 

AS 23.30.145.  Attorney fees….

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held attorney's fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, in order to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim (id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim (id. at 973, 975).

In Childs v. Copper Valley Elec. Ass’n,  860 P.2d 1184, 1190  (Alaska 1993), the Alaska Supreme Court held “attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them” (emphasis added).  Nonetheless, when Employee does not prevail on all issues, attorney’s fees should be based on the issues on which Employee prevailed.  

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion (actual or in fact) is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), AWCAC stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

Subsection 145(a) authorizes attorney's fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under § 145(a) may include continuing fees on future benefits.   By contrast, § 145(b) requires an employer to pay reasonable attorney's fees when the employer delays or “otherwise resists” payment of compensation and the employee's attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 150 (Alaska 2007).   

In Hanson v. Municipality of Anchorage, AWCB Decision No. 10-0175 (October 29, 2010), the effect of Harnish on a request for attorney’s fees under AS 23.30.145(b) was discussed.   Hanson stated:

AS 23.30.145(b) applies when an employer ‘fails to file timely notice of controversy,’ ‘controversy” not being a term of art in the Act or the case law, but Harnish fails to discuss whether § 145(b) applies if an employer files a timely notice of controversion after an employee filed a ‘claim.’ It also applies if an employer  ‘fails to pay’ medical or other benefits within 15 days of the date they become due, and applies if the employer ‘otherwise resists’ paying compensation. Harnish, because of its facts, does not stand for the idea an injured worker may not seek and obtain fees under AS 23.30.145(b) in a case in which the employer timely controverted a workers' compensation ‘claim’ and the employee's attorney successfully prosecuted the claim.

ANALYSIS

1. Did Employer exhaust its right to one change of physician when Dr. Cuneo reviewed Employee’s records and offered an opinion?

The opinion offered by Dr. Cuneo was not a change in physician.  All the testimony regarding the communication with Dr. Cuneo leads one to conclude the parties were working together to attempt to find a solution to Employee’s serious condition.  The need for a solution became more immediate when Employee was hospitalized after falling at pool therapy.  Based on the testimony and administrative record there was a cooperative effort between Employee, Ms. Mackay and Dr. Carlson to find an alternative as soon as possible, and after Mayo Clinic declined to treat, all parties were researching other options.  Ms. Mackay took no action until Dr. Carlson wrote a referral to UCSF.  Ms. Mackay addressed the letter to UCSF neurology department, not to Dr. Cuneo.  She had no control over which neurologist would reply.  While Dr. Cuneo is known to the Alaska workers’ compensation community as an EME physician, he was not sought out by any party and it is unlikely Employee would have objected to this opinion had a less well known physician replied.  The opinion offered by Dr. Cuneo was not an EME nor an opinion by a treating physician because the referral came from a treating physician but the solicitation of an opinion and medical records were provided by the Adjuster.  Application of 8 AAC 45.082 leads to a mixed result when it is applied to Dr. Cuneo’s opinion in that it is not quite a treating physician’s opinion despite the referral from D. Carlson, and not an EME despite initial contact and provision of the records by Ms. Mackay.

2. Did Employer make an unauthorized change of physicians when it retained Paradigm whose medical management team includes a physician?  

Medical management is a valuable tool in the workers’ compensation arena.  It serves the dual function of assisting employee’s with managing complex medical conditions and reins in costs of treatment for employers.  It is not uncommon for these companies to have physicians involved in the formation, management, and operations.  Paradigm is not unique in this aspect.  However, the reason Paradigm was brought into this case was to “provide recommendations for further care” according to Ms. Mackay.  The board is troubled by Dr. Weiss’ attempts to persuade Drs. Carlson and James to support the Long Beach program option.  Both Dr. Carlson and Dr. James strongly stated their objections.    Dr. Weiss offering his professional opinion as a pain management specialist to Dr. Carlson and Dr. James made him an EME physician.  Dr. Weiss was a physician selected by Employer who offered an opinion after reviewing Employee’s case.  While not entirely convinced any medical management company with a physician on the payroll is an EME, in this case when Dr. Weiss contacted Dr. Carlson to persuade Dr. Carlson to refer Employee to the Long Beach program a line was crossed where the services provided by Paradigm were no longer medical management but rather an attempt to steer Employee’s medical care. Crossing this line turned medical management into an EME.  The selection of Dr. Weiss was Employer’s permissible change of physicians under AS 23.30.095 and 8 AAC 45.082.

3. Did Employer make an unauthorized change of physicians when it utilized the panel of Drs. Williamson-Kirkland and Craig for an EME?

Neither party disputes that the examinations by the panel of Dr. Williamson-Kirkland and Dr. Craig were EMEs.  Since the board found Dr. Weiss was Employer’s permissible change of physician any subsequent change of physicians required Employee’s consent.  Employee’s consent was not given to change Employer’s physician to Drs. Williamson-Kirkland and Craig; therefore use of those physicians was an impermissible change of physicians under AS 23.30.095 and 8 AAC 45.082.

4. Does newly adopted regulation 8 AAC 45.082(c) apply to these issues as the remedy for excessive, unauthorized changes of physician?

In 2011, the board amended 8 AAC 45.082 to include the earlier rule adopted by adjudication to exclude medical reports that resulted from excessive changes in physician by either party.  However, at the time Employer made its’ impermissible change to Drs. Williamson-Kirkland and Dr. Craig occurred in 2008, which was after the Commission’s decision in Guys with Tools and before the board’s amendment.  The law at the time of the examination prohibited exclusion as the remedy for impermissible changes of physician.  AS 44.62.240 prohibits retroactive application of a new or amended regulation, if the agency (the board in this case) applied an inconsistent rule prior to the amendment of the regulation.  The application of the Commission’s holding in Guys with Tools is inconsistent with 8 AAC 45.082’s exclusionary rule, therefore the regulation cannot be applied retroactively.  Drs. Williamson-Kirkland and Craig’s reports will not be excluded because of Employer’s unauthorized change of physician but rather will be evaluated based on their relevance as directed by the Commission in Guys with Tools.

5. Is Employee entitled to attorney’s fees and costs, and if so, in what amount?

Mr. Constantino filed an Affidavit in Support of his fees and costs statement in which he spent 60.2 hours prior to hearing, his paralegal spent 49.8 hours, and $460.60 in costs in preparation for this hearing.  In addition, Mr. Constantino spent an additional 10.45 hours between July 20, 2011 and the end of the hearing which are not included in the statement of fees.  Mr. Constantino bills his time at $375 per hour and his paralegal’s time at $150 per hour.  This results in total fees of $30,505.60, plus costs of $460.60.  Employee argued the amount of time and resources spent on this issue were necessary due to the complexity of Employee’s medical condition and the novelty of the issue involved including whether Paradigm was an EME and whether 8 AAC 45.082(c) as amended applied in this case.  Employer responded it was unreasonable for an experienced workers’ compensation claimant’s attorney to spend over seventy hours on a procedural issue such as the one involved in this hearing.  Further, while this procedural issue was contested, the parties agree Employee is permanently and totally disabled.

AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable. 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed. It also requires consideration of the nature, length and complexity of the services performed, as well as the benefits resulting from the services. In awards for fees and costs, the experience and skills exercised on behalf of injured workers are recognized in order to compensate the attorney accordingly.  Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974 (Alaska 1986).

We note the claimed hourly rate of $375.00 is within the reasonable range for experienced employees' counsel in other cases, based on expertise and years of experience. Employer did not dispute the hourly rate charged by Employee’s counsel.  Employee's counsel's brief and arguments at hearing were greatly beneficial in considering the disputes in this matter. This was a contested issue, but the parties have stipulated Employee is permanently and totally disabled.  Employer has controverted certain benefits including home remodeling, vehicle modifications, motorized wheelchair, and certain medications.  Actual attorney fees will be awarded at the rate of $375.00 per hour, paralegal fees at $150.00 per hour, and costs of $460.60.  

However, many of the charges for both paralegal and attorney time appear to relate more to a future hearing on the merits than the narrow legal issues for the July 26, 2011 hearing.  Further, the issue of excessive change of Employer’s physician was initially raised by Employee in the September 11, 2008 petition and Employee attached a significant amount of evidence to that petition which was considered by the board.  Paralegal charges for receiving and reviewing or preparing medical summaries go toward the merits of Employee’s claim and result in much of the paralegal time billed.  Accordingly paralegal time paid will be reduced by 14.9 hours to 34.9 paralegal hours for a total of $5,235.00.  In addition, attorney hours will be reduced by 3.8 hours for time spent on other issues for a total billed hours of 56.45.  The attorney’s fees award will be reduced by 40 percent due to Employee prevailing only on half of the issues before the board; therefore Employee will be awarded 33.87 billable attorney hours at $375 for a total of $12,701.25, plus $5,325.00 in paralegal fees and $460.60 in costs, for a total of $18,396.85.

Where an Employer resists payment of compensation or medical and other benefits, and Employee utilizes an attorney successfully to prosecute the claim, Employee is entitled to an award of reasonable attorney’s fees in addition to any compensation, medical, or other benefits awarded.  
AS 23.30.145(b).  In making an award of attorney’s fees, the law requires consideration of the nature, length, and complexity of the professional services performed on behalf of the injured worker as well as the benefits resulting from the attorney's services.  An award of attorney’s fees and costs must reflect the contingent nature of workers’ compensation proceedings and fully but reasonably compensate an attorney for services performed on the issues on which the injured worker prevailed.  The experience and skills exercised on behalf of the injured worker are taken into account in order to compensate the attorney accordingly.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services, a total of $18,396.85 is a reasonable amount for attorney fees, paralegal fees, and costs for the successful prosecution of the employee's claim regarding an excessive change of Employer’s physician.

CONCLUSIONS OF LAW

1. The opinion sought from Dr. Cuneo was not an unauthorized change of physicians by Employer.

2. Employer made an unauthorized change of physicians when Paradigm physician Dr. Weiss acted on behalf of Employer and contacted Dr. Carlson to attempt to steer Employee’s treatment to the Long Beach facility.

3. Employer made an unauthorized change of physicians when it utilized Drs. Williamson-Kirkland and Craig to conduct EMEs.

4. Recently adopted regulation 8 AAC 45.082(c) will not be applied to exclude Drs. Williamson-Kirkland and Craig’s opinions from the record based on the excessive change of physician.

5. Employee is entitled to attorney’s fees and costs in the amount of $18,396.85.

ORDER

1. Employee’s September 11, 2008 petition claiming Employer made unauthorized changes in physician is granted in part and denied in part.  

2. Employer’s use of Dr. Williamson-Kirkland and Dr. Craig were excessive unauthorized changes of physician, however these reports will not be excluded from the record.  

3. Employer is ordered to pay attorney’s fees and costs in the amount of $18,396.85. 

Dated at Anchorage, Alaska on August 22, 2011.
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PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, Supreme Court Slip Op. No. 6570 (June 24, 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required. 
RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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