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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	BRAD J. HANSON, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                                                  Employer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No. 200808717
AWCB Decision No. 12-0058

Filed with AWCB Anchorage, Alaska

on March 22, 2012


The Municipality of Anchorage’s (Employer) February 29, 2012, and Brad Hanson’s (Employee) March 5, 2012 petitions for reconsideration, were heard on the written record on March 21, 2012, in Anchorage, Alaska.  Attorney Trena Heikes represented Employer.  Attorney Michael Jensen represented Employee.  The record closed on March 21, 2012.

Hansen v. Municipality of Anchorage, AWCB Decision No. 10-0175 (October 29, 2010) (Hanson I) ordered: Employer is liable for Employee’s medical treatment at the L4-5 spinal level; Employee’s claim to additional permanent partial impairment (PPI) was held in abeyance pending a medical evaluation ordered with James Downey, M.D., and Thomas Gritzka, M.D., pursuant to 
AS 23.30.110(g) and AS 23.30.155(h); issues for Dr. Downey’s examination were causation, compensability and PPI for Employee’s retrograde ejaculation, and issues for Dr. Gritzka’s evaluation included a PPI rating for Employee’s compensable injuries from Hanson I; Employee’s claim for transportation expenses to California was denied; Employee and his providers are entitled to interest; Employee is entitled to a penalty; and Employee was awarded reasonable fees of $39,252.50, and costs of $2,389.14.

Preliminary and remaining issues from Employee’s claim were addressed in Hansen v. Municipality of Anchorage, AWCB Decision No. 12-0031 (February 21, 2012) (Hanson II).  Hanson II ordered: The oral decision to accept Employer’s late brief and witness list as timely was correct; Dr. Barrington’s deposition is admissible for any purpose; Employee is entitled to a 3% PPI award for his sexual dysfunction; Employee is entitled to temporary total disability (TTD) for two days spent attending an EME and SIME appointment; Employee’s TTD claim for three other dates was denied; Employee is entitled to interest; and Employee is entitled to an award of $26,911.50 in attorney’s fees, $6,220.50 in paralegal expenses, and $2,652.40 in costs.

ISSUES

Employer’s February 29, 2012 Petition for Reconsideration contends Hanson II erred by awarding Employee’s counsel full reasonable attorney’s fees notwithstanding his “poor legal advice and decision making.”  Employer relies on a pre-hearing settlement offer it reportedly made to Employee, which it contends he rejected, which would have provided significantly more benefits to Employee than awarded by Hanson II.  Employer contends Hanson II’s fee and cost award should be reconsidered and Employee should be awarded approximately 10% of his actual fees and costs.

Employee has not answered Employer’s Petition for Reconsideration.  Accordingly, Employee’s precise position on the petition is not known, though it is presumed Employee opposes it.

1) Shall Hanson II’s decision awarding Employee full reasonable attorney’s fees and costs be reconsidered?

Employee’s March 5, 2012 Petition for Reconsideration contends Hanson II failed to address compensability of Employee’s hypogastric nerve plexus, which resulted in permanent sexual dysfunction.  Employee further contends Hanson II improperly rated Employee’s 1992 back condition at 8% pursuant to the American Medical Association Guides to the Evaluation of Permanent Impairment, 3rd Edition (Guides).  Employee contends he had signs of radiculopathy when he was rated and Hanson II should have relied upon PPI ratings from physicians who took radiculopathy into account in their ratings.  Alternately, Employee seeks PPI rating clarification.

Employer’s “partial” answer contends reconsideration of Hanson II’s decision concerning Employee’s retrograde ejaculation and hypogastric nerve plexus condition is unnecessary because at hearing Employer did not dispute or argue against it as a compensable, work-related condition.  Because Employer already paid the 3% PPI rating Hanson II awarded for this condition, it contends no basis exists for reconsideration of Hanson II’s decision and it is “moot.”  Employer has not answered the remainder of Employee’s Petition for Reconsideration.  Accordingly, Employer’s precise position on the remaining issues is not known, though it is presumed Employer is opposed.

2) Shall Hanson II’s decision on Employee’s hypogastric nerve plexus injury and resultant retrograde ejaculation, its conclusion Employee had an 8% pre-existing PPI rating, or its conclusion Employee had no signs of radiculopathy at the time of the PPI rating relied upon be reconsidered?

Lastly, Employee contends disparate ratings under various Guides editions results in unfair rating adjustments between younger and older workers.  He contends Hanson II creates separate classes of workers, which violates due process and equal protection.  

Employer has not answered this part of Employee’s Petition for Reconsideration.  Accordingly, Employer’s precise position on this issue is not known, though it is presumed Employer opposes it.

3) Shall Hanson II be reconsidered on Constitutional grounds?

FINDINGS OF FACT 

All factual findings and factual conclusions from Hanson I and Hanson II are incorporated by reference.  Specific facts and factual conclusions from Hanson I and Hanson II are reiterated as they apply to issues raised in the parties’ petitions.  A review of the relevant record establishes the following additional facts and factual conclusions by a preponderance of the evidence:

1) Effective March 16, 1990, the Guides 3rd Edition was used to rate PPI for injuries occurring on or after that date, until a newer Guides version was adopted (Bulletin 90-12, November 30, 1990).

2) Employee has a history of a low-back injury to the L5-S1 area in 1991 or 1992, which included surgical correction (Physician’s Report, November 6, 2000; Hanson deposition, February 9, 2010, at 8-9).  In his deposition, Employee stated:

Q.  Okay.  And in 1992 when you were in Utah, can you tell me what the nature was of that problem, to the best of your knowledge? 

A. The nature of the problem was a herniated disc at L5-S1.

Q. And you had surgery to correct that problem?

A. Yes. . . .

Employee’s deposition, February 9, 2010, at 9.

3) The only information and data in the record concerning Employee’s 1991 or 1992 low back injury and surgery is Employee’s self-report of the injury with resultant surgery, which is first recorded in a medical record eight years later as a laminectomy, presumably in 1992, and evidenced in a 2003 magnetic resonance imaging (MRI) scan report (record, observations, and inferences drawn from the above).

4) As a firefighter with emergency medical training, who is married to a nurse, it is highly probable Employee knows the reason for, type and location of his 1992 low back surgery (experience, judgment, observations and inferences drawn from all of the above).
5) The Guides 3rd Edition states:

2.0 Introduction

A system for managing disability benefits is most effective when there is sufficient medical and nonmedical information to justify a decision and thereby to minimize or eliminate adversary confrontation. . . . 

One major objective of the Guides is to define the process of measuring and reporting medical impairment in sufficient detail so that physicians have the capability to collect, analyze, and report information about the medical impairment claimants in accordance with a single set of standards. . . .  Moreover, if the clinical findings are completely described in the report, then any knowledgeable observer may compare the findings to the tables to determine the impairment rating.  In this sense, ‘rating’ is not a medical determination and, consequently, need not be done by physician.  However, because of its objective quality, no additional special weight or importance can be attached to the result, simply because a physician makes the comparison and reports the impairment rating. . . .

. . .

2.1 Medical Assessment of Impairment

Medical evaluation in accordance with the protocols of the Guides:

The first step in assessment of impairment is a thorough medical evaluation with particular attention to the complete clinical and nonclinical history of the medical condition(s).  Then, in accordance with the appropriate protocols of the Guides, clinical evaluation is carried out, supported by appropriate tests and diagnostic procedures.  (Each clinical chapter of the Guides has been divided into numbered sections, so that in a report the evaluating physician can refer to the protocols described in appropriate sections.  For example, a physician reevaluating impairment of the cervical spine would refer to protocols in sections 3.3a through 3.3c Chapter 3.)  When a medically sufficient evaluation is carried out in this way, the current clinical status of the individual will be documented.  If the current findings are found to be inconsistent with the results of previous clinical evaluations performed by other observers, then, with complete confidence, they may be compared with the reference tables to determine the percentage rating of the impairment.  However, if the findings are not in substantial accordance with the information of record, then, until further clinical evaluation resolves the disparities, the rating step is meaningless and cannot be carried out.  The appropriate course at that point is further clinical evaluation to resolve the disparities by medical verification individual’s current clinical condition.

Analysis of the findings:

The second step is analysis of the history and the clinical and laboratory findings to determine the nature and extent of the loss, loss of use of, or derangement of the affected body parts, systems, or functions.

Comparison of the results of analysis with the medical impairment criteria:

The third step is the comparison of the results of the analysis with the criteria that are specified in the Guides for the particular body part, system, or function.  This process is distinct from the prior clinical evaluation and need not be performed by the same physician doing that evaluation.  Any knowledgeable physician or any other knowledgeable person may compare the clinical findings in a particular patient with the criteria in the Guides. . . .

2.2 Reports

A clear, accurate, and complete report is essential to supporting a rating of permanent impairment.  The kinds of information that should be expected by the reviewer of the reporter of the following:

Medical evaluation includes:

1. Narrative history of the medical condition(s) with specific reference to onset and course of the condition, findings in previous examination, treatments, and responses to treatment. . . . (Guides 3rd Edition at 7-9).

6) The Guides 3rd Edition provides a blank form for reporting PPI ratings.  The first item is “Past Medical History.”  Within this category are the following sources of medical history: “a. Medical Office Records b. Hospital Records c. From Patient, and d. From Other Source (describe). . . .”  (Guides 3rd Edition, at 11; emphasis in original).

7) The only source of information concerning Employee’s medical history of his 1991 or 1992 lumbar spine injury and surgery to his lumbar spine is “From Patient.”  The record includes no “Medical Office Records,” “Hospital Records,” or “Other Source” records contemporaneous with his 1991 or 1992 injury and surgery, but contains a 2003 MRI report objectively showing “surgical changes” at L5-S1 (record; observations).

8) With the available medical and non-medical information, Employee cannot be given a complete PPI rating for his 1991 or 1992 lumbar injury or surgery, including any loss of range of motion or neurological impairments, but he can be provided with a partial PPI rating in accordance with the Guides 3rd Edition (Guides; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
9) Under the Guides 3rd Edition, a spinal PPI rating involves several steps.  First, the rater selects the primarily impaired spinal region.  Next, the rater refers to Table 49 to obtain a diagnosis-based impairment percentage.  The regional range of motion of the primarily impaired region is tested to obtain the percentage of impairment due to abnormal spine motion.  All range of motion impairments are added together for the impaired region.  The rater uses the Combined Values Chart to combine the diagnosis-based impairment with the impairment due to limited range of segmental spine motion.  These steps are repeated for any secondarily impaired spinal region.  Impairment ratings for affected spinal regions are combined using the Combined Values Chart.  The rater identifies any impairment due to neurological deficits as determined in the Guides, including radiculopathy and peripheral nerve injuries.  Lastly, all radicular and peripheral nerve injury impairments are combined with impairments of the whole person due to spinal impairments using the Combined Values Chart, for a complete whole-person rating (Guides 3rd Edition, at 72-74).

10) With respect to Employee’s 1991 or 1992 injury and surgery there are no recorded range of motion measurements for Employee’s lumbar spine, no secondarily impaired spinal region, and no known neurological deficits including radiculopathy or peripheral nerve damage (record; B. Hanson).

11) On December 3, 2003, an MRI scan of Employee’s lumbar spine showed among other things, “surgical changes” at the L5-S1 level, consistent with Employee’s testimony he had a herniated disc and surgery at L5-S1 in 1992 (MRI report, December 3, 2003; B. Hanson).

12) Based upon Employee’s testimony and a 2003 MRI scan showing evidence of prior lumbar surgical changes at L5-S1, there is a factual basis for a partial, lumbar PPI rating including only a diagnosis-based percentage of impairment from Table 49 of the Guides 3rd Edition.  Any additional range of motion or neurological impairment from 1991 or 1992, if available, could only increase the preexisting PPI rating (observations; Guides).

13) Table 49 from the Guides 3rd Edition states in pertinent part:

Table 49.  Impairments Due to Specific Disorders of the Spine

	Disorder
	% Impairment of Whole Person

	
	Cerv
	Thor
	Lumb

	. . .
	. . .
	. . .
	. . .

	II. Intervertebral disc or other soft tissue lesions

A. Unoperated, with no residuals

B. Unoperated with medically documented injury and a minimum of six months of medically documented pain, recurrent muscle spasm or rigidity associated with none-to-minimal degenerative changes on structural tests

C. Unoperated, with medically documented injury and a minimum of six months of medically documented pain, recurrent muscle spasm, or rigidity associated with moderate to severe degenerative changes on structural tests, including unoperated herniated nucleus pulposus, with or without radiculopathy

D. Surgically treated disc lesion, with no residuals

E. Surgically treated disc lesion, with residual symptoms. . . .
	0

4

6

7

9
	0

2

3

4

5
	0

5

7

8

10


. . .

Note:  All impairment ratings above should be combined with the appropriate values of residuals, such as:

1. Ankylosis (fusion) in the spinal area or extremities

2. Abnormal motion in the spinal area (i.e., objectively measured rigidity) or extremities

3. Spinal cord and spinal nerve root injuries, with neurologic impairment (see Upper Extremity and Lower Extremity sections of Chapter 3 and Peripheral Nervous System section of Chapter 4

4. Any combination of the above using the Combined Values Chart (Guides 3rd Edition, Table 49, at 73).

14) A diagnosis-based rating from Table 49, though not a complete PPI rating is nonetheless an “impairment rating” (id. at Note).

15) Under the Guides 3rd Edition, Employee would have been rated at a minimum 8% whole-person lumbar PPI simply because he had, by his own admission, a herniated disc at L5-S1 surgically treated, with no residuals (B. Hanson; Guides 3rd Edition, Table 49, at 73).

16) “Residuals” include ankylosis (fusion) in the spinal area, abnormal spinal motion, and spinal cord and spinal nerve root injuries with associated neurological impairment (Guides 3rd Edition, Table 49, note 2, 1-3).

17) The record discloses no basis for reducing the minimum 8% lumbar PPI rating under the Guides 3rd Edition for Employee’s 1991 or 1992 low back injury and resultant surgery, for any preexisting, ratable impairment to his lumbar spine prior to 1991 (record).

18) On May 31, 2008, Employee reported to a physician he had lumbar surgery in 1992 arising from a work-related injury in Utah (Physician’s Report, May 31, 2008).

19) Prior to his 2008 surgery, Employee had a documented history of right leg radiculopathy arising from his May 30, 2008 work-related injury (Tolbert report, November 19, 2008).
20) On August 18, 2009, Employer controverted among other things, PPI, fees, costs and interest (Controversion Notice, August 17, 2009).

21) On June 15, 2009, Rick Delamarter, M.D., stated fusion at L5-S1 and artificial disc replacement at L4-L5, were both “clearly related to the industrial injury” subject of this claim (letter, June 15, 2009).

22) On August 18, 2009, Employer controverted medical benefits related to L4-5, fees, costs, penalties and interest (Controversion Notice, August 17, 2009).

23) On August 19, 2009, Employee reported he had good muscle strength in his lower extremities and no radicular symptoms (Progress Note, August 19, 2009). 

24) On February 5, 2010, Employee saw Edward Tapper, M.D., for a second independent medical evaluation (SIME).  Dr. Tapper testified conservative treatment did not resolve Employee’s condition, which led to an L5-S1 fusion and an L4-5 artificial disc replacement.  Employee returned to full duty work on January 1, 2010, with an excellent result except for a “retrograde ejaculation” complication (Tapper Deposition, June 4, 2010, at 10-11).

25) The treatment Employee received at both L5-S1 and L4-5 were related to the 2008 work-related injury (id. at 14-15). 

26) The May 30, 2008 work-related injury or Employee’s work as a firefighter was the substantial cause of the L4-5 condition resulting in disc replacement surgery (id. at 32).
27) Employee agrees he is asymptomatic and performs all activities of daily living without problem.  Employee could not and cannot discern any loss of strength in either leg (B. Hanson).
28) Employee still had residual right buttock pain when Dr. Gritzka evaluated him in April 2011, and still experiences minimal back pain and right buttock pain, which is almost always present and made worse through various activities (id.).  
29) Employee’s pain complaints have reduced since his disc replacement surgery.  However, Employee still frequently complains of back pain and pain radiating into his buttock (B. Hanson; D. Hanson).
30) On March 5, 2010, and April 15, 2010, Employer controverted PPI (Controversion Notice, March 4, 2010).

31) On June 8, 2010, Employee saw Marilyn Yodlowski, M.D., for an EME (Dr. Yodlowski deposition at 10-11).

32) Dr. Yodlowski acknowledged earlier evidence of radiculopathy (id.), agreed another EME noted evidence of radiculopathy (id. at 44), and was unaware of any evidence Employee had radiculopathy symptoms prior to the May 30, 2008 injury (id. at 47-48).

33) On August 17, 2010, urologist Lawrence Strawbridge, M.D., evaluated Employee for retrograde ejaculation, noting a history of this following disc replacement surgery.  Dr. Strawbridge opined Employee had retrograde ejaculation because of a disturbance of the “hypogastric plexus” or “sympathetic chain,” which “is not unexpected in surgery at this location” (Strawbridge report, August 17, 2010).

34) On August 13, 2010, Douglas Bald, M.D. estimated Employee fit into Class 1 with 7% lumbar PPI because he had no residual radiculopathy.  Retrograde ejaculation is not a “radiculopathy” but is a complication of Employee’s 2009 lumbar surgery (Bald deposition at 23-28).
35) At hearing on August 19, 2010, Employee testified his physicians advised him he has muscle atrophy, muscle weakness, “nerve issues,” and he is personally aware of damage to nerves causing him to suffer retrograde ejaculation (B. Hanson).

36) On September 20, 2010, after the Hanson I hearing but before the decision, Employer controverted all benefits related to retrograde ejaculation (Controversion Notice, September 17, 2010).

37) On February 11, 2011, Employee saw James Downey, M.D., for an SIME. After discussing Employee’s 2009 low back surgery, Dr. Downey noted: “However, the surgery itself seemed to cause a loss of ejaculatory function.  He had been ejaculating normally before the surgery, but has never ejaculated successfully since.”  Dr. Downey opined Employee’s retrograde ejaculation resulted from his spinal surgery which would not been indicated if not for his work-related injury.  Therefore, he concluded the surgery was the primary cause of the retrograde ejaculation condition (Downey SIME report, February 11, 2011).

38) On May 27, 2011, Dr. Yodlowski said Employee presented to SIME Dr. Gritzka with a normal physical examination and functional history and had a “grade modifier” of “0” in each category because he had a normal physical examination, as he did when Dr. Yodlowski examined him on June 8, 2010, for an EME.  As Employee’s physical findings were normal, according to Dr. Yodlowski this by definition excludes objective findings of residual radiculopathy.  In Dr. Yodlowski’s opinion, Employee fits into Class 1 on page 570 because he has:

Intervertebral disc herniations or documented AOMSI at single levels or multiple levels with medically documented findings with or without surgery and with documented resolved radiculopathy at clinically appropriate levels or non-verifiable radicular complaints at clinically appropriate levels present at the time of the examination.

Dr. Yodlowski opines these findings put Employee in default grade C within Class 1, with default 7% whole person impairment for his spine.  Using the grade modifiers, as required, results in Employee’s default rating having an adjustment of -2, in her opinion.  This results in Dr. Yodlowski’s opinion, in Employee having a 5% PPI rating for his lumbar sacral spine as a result of his work-related injury subject of this claim.  However, in Dr. Yodlowski’s opinion, Employee had the same 5% PPI rating before his 2008 injury, which results in Employee having a 0% PPI rating (Yodlowski EME report, May 27, 2011).

39) The December 3, 2003 MRI showing a disc protrusion at L5-S1 and “surgical changes” at that level, is adequate information and data upon which to base a preexisting PPI (Yodlowski).
40) On June 1, 2011, Employer controverted PPI (Controversion Notice, May 31, 2011).

41) On October 26, 2011, Dr. Gritzka examined Employee and found no appreciable weakness on muscle testing and no radiculopathy (Gritzka deposition at 12-13).

42) Dr. Gritzka admitted “radiculopathy” as used in the lumbar spine section of the Guides refers to some factor compromising a nerve root as it exits the lumbar spine, and his examination of Employee found none (id. at 38).
43) Edward Barrington, D.C., opined damage to Employee’s hypogastric nerve is a realized risk of his most recent lumbar surgery, which resulted in sexual dysfunction (Barrington deposition at 21).
44) Dr. Barrington stated Employee’s permanent nerve damage resulting in sexual dysfunction met the first part of the Guides’ definition of radiculopathy.  He also stated Employee’s lingering symptoms radiating from his low back into his hip were radiculopathy from a spinal nerve root, which did not go into his leg, but rather went to his sexual organs (id. at 24-41).  
45) Dr. Barrington agreed if Employee had no radiculopathy, he would fall into Class 1 on Table 17-4 (id. at 53).
46) The Guides 6th Edition with respect to spinal injuries defines radiculopathy as follows:

Radiculopathy. For the purposes of the Guides, radiculopathy is defined as significant alteration in the function of a single or multiple nerve roots and is usually caused by mechanical or chemical irritation of one or several nerves.  The diagnosis requires clinical findings including specific dermatomal distribution of pain, numbness, and/or paresthesias.  Subjective reports of sensory changes are more difficult to assess; therefore, these complaints should be consistent and supported by other findings of radiculopathy.  There may be associated motor weakness and loss of reflex.  A root tension sign is usually positive.  The identification of a condition that may be associated with radiculopathy (such as a herniated disc) on an imaging study is not sufficient to make a diagnosis of radiculopathy; clinical findings must correlate with the radiographic findings in order to be considered (Guides at 576).

. . .

Radiculopathy. Any pathological condition of a spinal nerve root, most commonly compression with or without inflammation, or less frequently another disorder such as traction, tumor, or infection.  Radicular symptoms may include pain, numbness, tingling, and/or weakness in the distribution of the nerve root, usually involving an upper or lower extremity.  Physical findings are weakness of the involved myotome (muscles innervated by the nerve root), diminution in or loss of the corresponding muscle stretch reflex (if any), diminished sensation in the appropriate dermatome (area of skin supplied by the nerve root), and/or positive root tension signs.  As commonly used, and for purposes of the Guides, radiculopathy requires the presence of radicular physical findings, not just symptoms (Guides at 613).

47) Hanson II contained typographical errors in the above quotations (observations).

48) Given the context of these definitions, and their language, “radiculopathy” for purposes of lumbar spine PPI ratings under the Guides 6th Edition, refers and relates to spinal nerve roots (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
49) In summary, the following PPI ratings are supported in the record, as indicated:

	Physician
	Date offered in report or deposition
	Anatomy or function
	Rating
	Reduction?
	Modifiers used?
	Strictly & solely under Guides 6th Edition?

	SIME Tapper
	6/4/10
	Lumbar spine
	23%
	Up to 13%
	No
	No

	SIME Tapper
	6/4/10
	Sexual dysfunction
	5%
	0%
	N/A
	Yes

	EME Bald
	8/13/10
	Lumbar spine
	7%
	0%
	No
	No

	SIME Downey
	2/11/11
	Sexual dysfunction
	0%
	N/A
	N/A
	No

	SIME Gritzka
	10/26/11
	Lumbar spine
	19%
	0%
	No
	No

	SIME Gritzka
	10/26/11
	Sexual dysfunction
	3%
	0%
	N/A
	Yes

	Barrington
	12/6/11
	Lumbar spine
	15%
	0%
	No
	No

	Barrington
	12/6/11
	Sexual dysfunction
	3%
	0%
	N/A
	Yes

	Yodlowski
	12/20/11
	Lumbar spine
	5%
	5%
	Yes
	Yes


50) Before Employee had his last surgery, his leg pain extended below the knee.  However, since the surgery, the pain extended to the bottom of his buttock (B. Hanson).

51) Employee has no other sensations in his lower extremity except pain in his right buttock (id.).

52) Employee’s right buttock pain emanates from his low back (id.).

53) Employee noticed no discernible muscle weakness in his legs, including during his SIME with Dr. Tapper (id.).

54) Employee had no residual radiculopathy as defined in the Guides at the time of any of his PPI rating appointments (Guides; Tapper; Bald; Gritzka; Yodlowski; observations).

55) Employee’s May 30, 2008 work-related injury with Employer and surgical treatment to correct that injury are the substantial cause of damage to Employee’s hypogastric nerve plexus and resultant, permanent sexual dysfunction diagnosed as retrograde ejaculation (Tapper; Strawbridge; Gritzka; Bald; Downey; Barrington).

56) As of the Hanson I hearing on August 19, 2010, Employee’s counsel billed at $350.00 per hour for himself, and $150.00 per hour for his paralegal (Hanson I at 14).

57) Since September 1, 2010, Employee’s counsel bills at $385.00 per hour for himself, and $165.00 per hour for his paralegal (Supplemental Affidavit of Attorney’s Fees and Costs for Services Since September 18, 2010, September 20, 2010; Final Supplemental Affidavit of Attorney’s Fees, January 3, 2010).

58) Prior to this increase, Employee’s attorney had not billed at an increased hourly rate since July 1, 2008 (Supplemental Affidavit of Attorney’s Fees and Costs for Services Since September 18, 2010, September 20, 2010).

59) In total, Employee itemized and requested actual fees totaling $26,911.50, paralegal costs of $6,220.50, and revised costs of $2,652.40 (id.; Final Supplemental Affidavit of Attorney’s Fees, January 3, 2010; see also letter, January 3, 2012).

60) On January 3, 2012, Employee’s counsel responded to Employer’s opposition to his December 14, 2011 fee affidavit.  He adequately explained the time split for his December 6, 2011 entry concerning Dr. Barrington’s deposition and his hearing brief preparation.  Employee’s counsel adequately explained the participation of his paralegal in assisting with preparing his witness list, an opposition to the petition to quash Dr. Barrington’s testimony, reviewing SIME binders, preparing his hearing brief and reviewing Hanson I (Response to Employer’s December 20, 2011 Opposition to December 14, 2011 Affidavit of Attorney Fees, January 3, 2012).

61) It is not uncommon or unusual for an attorney and paralegal to work on the same legal research for a pleading or a hearing, to save time.  Use of a paralegal to concurrently supplement an attorney’s efforts simply reduces the overall cost of concurrent research or preparation, and saves time, since the paralegal is billed at a significantly lower rate than the attorney (experience, judgment, observations and inferences drawn from all of the above).
62) On January 3, 2012, Employer objected to Employee’s December 20, 2011 supplemental affidavit of fees.  This objection mirrored in many respects Employer’s prior opposition to Employee’s December 14, 2011 affidavit of attorney’s fees.  Again, Employer argued Employee’s fees were excessive and outrageous.  Employer objected to costs associated with long-distance phone charges, facsimile transmissions, mileage for attorney travel, and courier charges arguing these are not recoverable under regulation.  Employer also objected to charges related to Dr. Barrington’s deposition.  Lastly, Employer objected because it contends Employee’s counsel rarely loses before the board, is paid when cases end by settlement, and suggests income tax schedules between Employer’s counsel and Employee’s counsel should be compared and would reveal Employee’s counsel is essentially not paid on a contingency basis (Opposition to December 20, 2011 Supplemental Affidavit of Attorney Fees, January 3, 2012).
63) On January 5, 2012, Employee’s counsel responded to Employer’s objection to his supplemental affidavit of attorney’s fees.  He explained the costs were adjusted down to reflect Employer’s objections, from $2,885.12 to $2,652.40.  He adequately explained long distance telephone charges were appropriate as his client lives outside the local Anchorage telephone area.  His copy charges were reduced to reflect the regulatory maximum.  Employee’s counsel adequately explained he sent medical records to Dr. Barrington both in hardcopy and electronic mail.  Similarly, he explained hourly charges for Dr. Barrington’s deposition were not duplicative of attorney’s fees charged in relation to Dr. Barrington’s testimony, as Dr. Barrington charged $600 for his services at the deposition and $300 for services prior to deposition reviewing medical records and meeting with Employee and his attorney.  Lastly, Employee’s counsel reiterated his affidavits properly reflected costs for Dr. Gritzka’s and Dr. Barrington’s deposition transcripts (Limited Response to Employer’s Opposition to the 12/20/2011 Supplemental Affidavit of Attorney’s Fees, January 4, 2012).
64) Employee’s attorney is an experienced litigator, with over 31 years experience as an attorney.  He is well-versed in workers’ compensation law and his presentation at hearing in this case was helpful (Response to Employer’s December 20, 2011 Opposition to December 14, 2011 Affidavit of Attorney Fees; experience, observations).

65) Employee’s counsel’s current $385.00 per hour and his paralegal’s $165.00 per hour rates for legal services are reasonable and consistent with rates charged by other claimant attorneys and their paralegals with similar experience in these cases (experience, judgment, observations and inferences drawn from all of the above). 
66) Employee’s counsel’s itemized fee and cost affidavits provide sufficient detail and clarity to determine whether the fees and costs were reasonably incurred, in accordance with the law (id.).
67) Employer was represented by very experienced counsel who ably represented her client (experience, observations).

68) Employer vigorously resisted the remaining portion of Employee’s claim by denying he was entitled to any PPI, TTD or fees and costs for his injuries (record).

69) The range of PPI benefits at stake in this case is broad, from 0% up to at least 27% (id.).

70) This was not a single issue case, as Employee also sought TTD, interest, fees and costs in addition to the primary, PPI issue (id.).

71) The medical evidence in this case was very complex, with widely varying opinions about PPI and application of a relatively new Guides protocol in an unusual case where Employee had two, very substantial surgical procedures as a result of his work-related injury, complications from one surgery affecting a different body function and a generally excellent result otherwise, with few residual symptoms (id.).

72) The length of legal services provided in this case since Hanson I is about average for a case of this high complexity (record; experience, judgment, observations and inferences drawn from all of the above).
73) Employee prevailed on his primary claim for PPI, and on his TTD claim and he benefits significantly by obtaining PPI, which compensates him for his current, life-time permanent impairment and obtains relatively significant financial benefit, and obtains modest TTD (id.).
74) Employee has not waived his right to any benefits and has full right to claim future benefits if and when appropriate, subject to Employer’s defenses (observations).
75) Employee does not specify under which AS 23.30.145 subsection his fee request falls (id.).
76) The prior lumbar surgery from the 1992 injury, subsequent lumbar surgery related to the instant injury, followed by lumbar fusion at L5-S1 and artificial disc replacement at L4-5 and resultant retrograde ejaculation by nature make this a medically complex case, requiring equally complex legal services (id.).

77) Attorneys representing injured workers are paid on a contingent basis, do not always prevail at hearing, and frequently reduce their actual fees significantly even when the parties reach settlements (experience, judgment, observations and inferences drawn from all of the above).
78) Attorneys representing injured workers sometimes withdraw from representing an injured worker after expending considerable time preparing the workers’ cases.  In such instances, the attorneys often receive no fee (id.).

79) On February 29, 2011, Employer filed a Petition for Reconsideration of Hanson II’s attorney fee award.  Employer contends Employee received less than 1/9th the total benefits he claimed but asserts he could have had three times what Hanson II awarded had he accepted an earlier settlement proposal.  Employer contends the legislative intent in AS 23.30.001 includes reasonableness in litigation costs, including Employee’s attorney’s fees.  Employer contends Employee continued to pursue litigation despite “the lack of both legal and factual support” for his claim.  As Employee did not receive all the benefits he sought, Employer reasons his attorney should not receive full fees.  Employer suggests to hold otherwise would “create a system which rewards an attorney for poor legal advice and decision making at the expense of the parties whose interests the system was designed to protect: the employee who suffers from his failure to accept the settlement offer and the Employer who suffers by having to pay all litigation costs and attorneys fees despite their attempt to resolve the claim by tendering what clearly was a generous settlement offer in light of the Board’s decision.”  Employer contends Employee’s attorney’s fees should be reduced by 90% (Petition for Reconsideration, February 29, 2012).

80) On March 5, 2012, Employee filed a Petition for Reconsideration of Hanson II.  First, he contends Hanson II failed to address compensability of Employee’s hypogastric nerve plexus condition, which resulted in his permanent sexual dysfunction.  Next, Employee contends Hanson II improperly rated Employee’s 1992 condition at 8% PPI pursuant to the Guides 3rd Edition.  He contends there is no evidence Employee had surgery in 1992 to his low back as a result of a herniated intervertebral disc.  Employee contends without medical records contemporaneous with the 1992 surgery, a PPI rating cannot be determined under the Guides.  Third, Employee contends Hanson II erred by relying upon Dr. Yodlowski’s opinion concerning radiculopathy where Hanson I found her not credible.   He further contends Hanson II was wrong in concluding Employee’s motor weakness, right buttock pain and hypogastric nerve plexus damage are not “radiculopathy.”  Lastly, Employee contends Hanson II creates separate classes of workers based upon the edition of the Guides used to rate their impairment, which violates due process and equal protection (Petition for Reconsideration, March 5, 2012).

81) On March 19, 2012, Employer filed a partial response to Employee’s Petition for Reconsideration contending Employee’s request for a ruling on compensability of Employee’s hypogastric nerve plexus condition is unnecessary.  Employer contends it previously accepted compensability for this condition and at hearing did not dispute or argue against it.  Since Employer already paid the PPI awarded by Hanson II, Employer contends the issue is moot and there is no basis to reconsider and declare Employee’s urological condition compensable (Partial Employer’s [sic] Response to Employee’s Petition for Reconsideration, March 16, 2012).

82) As of this decision’s date, Employee has filed no response to Employer’s Petition for Reconsideration (record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

In Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528 (Alaska 1987), the Alaska Supreme Court noted its task when reviewing a Board determination “is not to reweigh the evidence presented to the Board, but to determine whether there is substantial evidence in light of the whole record that a reasonable mind might accept as adequate to support the Board’s conclusion.”  The court reiterated the well-settled rule, which states the board “may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the Board’s experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above” (id. at 534).  The board does not have authority to determine issues of Constitutionality.  Green v. Kake Tribal Corp., AWCB Decision No. 88-0169 (June 10, 1988).

AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . 

(b) If an employer . . . otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(a) authorizes attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under §145(a) may include continuing fees on future benefits.  By contrast, §145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 
160 P.3d 146, 150 (Alaska 2007).   In Harnish, an injured worker participated in a reemployment plan and when it did not work out, another plan was developed.  His employer voluntarily changed his benefits to permanent total disability but several days later signed the second reemployment plan, implying the employee go forward with retraining notwithstanding his permanent total disability status.  Shortly thereafter, an attorney filed a workers’ compensation claim on the employee’s behalf seeking permanent total disability benefits from the date of injury, interest, attorney’s fees and costs.  In response to the claim, the employer admitted it was liable for permanent total disability but denied the claim for attorney’s fees asserting it never controverted the claim.  The board awarded the employee’s attorney statutory minimum fees under §145(a), finding the employer had controverted the employee’s claim “in fact.”  The employer appealed the decision, disputing it had controverted the employee’s claim.  The Alaska Supreme Court reversed, finding the employer had not controverted the claim so fees were not awardable under §145(a).  However, the court remanded for an award of reasonable attorney’s fees under §145(b).  Harnish is silent on whether an injured worker’s lawyer can obtain actual fees under §145(b), if the employer controverted the claim.

In Alaska Interstate v. Houston, 586 P.2d 618 (Alaska 1978), the Alaska Supreme Court noted:

As the carrier admits in the present case, controversion of a claim may at the same time also include ‘an attempt to resist payment of compensation,’ and therefore arguably be subject to the provisions of §145(a) and §145(b).  In the instant case the court is asked only to decide whether Houston’s claim was controverted for purposes of invoking the fee schedule set forth in §145(a).

In State v. Ford, AWCAC Decision No. 133 (April 9, 2010), the commission stated: “We conclude the board erred in refusing to make a final award of attorney fees under 
AS 23.30.145(a) and to consider the evidence produced, and argument made, by Ford in favor of a fee exceeding the statutory minimum under AS 23.30.145(a).”  Id. at 20.  Ford implies actual fees may also be awarded under both §145(a) and §145(b).

Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them. Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).  See also, Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986).

In State v. Cowgill, 115 P.3d 522, 524 (Alaska 2005), the employer argued against the Board-awarded attorney fee rate to the employee’s lawyer, stating it was well above the “market rate” as represented by hourly rates for fees charged by workers’ compensation defense attorneys in the same cases.  The Alaska Supreme Court rejected that argument stating: “The state misreads Wise by reasoning that ‘fully compensatory and reasonable fees’ must be equated with placing employees’ attorneys on an ‘even footing’ with the employers’ attorneys defending the claims.”  The court explained:

We have previously observed an important difference between employees’ lawyers and employers’ lawyers in workers’ compensation practice; namely, that employers’ attorneys are paid whether they win or lose, while employees’ attorney’s fees are, by statute, contingent upon success [footnote omitted].  Two of the state’s own expert witnesses reiterated this distinction.  In addition, one expert agreed that employers negotiate contracts with defense firms, whose lawyers know in advance how much they will be paid whether their clients win or lose [footnote omitted].  There is also competition among potential suppliers of legal services to employers [footnote omitted] a situation that has no clear analogy with respect to employees’ attorneys.  These differences work to drive defense counsel rates downward and militate against using defense rates as a benchmark in awarding fees to employees’ attorneys (id. at 525).

See also Arthur Larson & Lex Larson, Larson’s Workers’ Compensation Law §133.09, at 133–41 (2004) (referring to employers’ attorneys’ “ever-present concern that, if his or her charges get out of line, the [client] will take away its business altogether”).

The employer in Cowgill also argued the “positive contingency” factor -- cases in which the employee settled or won the case and his lawyer got paid -- outweighed the much rarer “negative contingency” -- cases where the employee’s attorney got nothing.  The board disregarded this evidence and Cowgill agreed such evidence and arguments failed to “provide an adequate picture of claimant counsel compensation.”  Among factors not included in the employer’s evidence were times when claimants’ lawyer received statutory fees, reduced fees, partial fees, or significantly reduced their actual fees in settlements or withdrew from cases and obtained no fee at all (id.).  The Alaska Supreme Court in Cowgill further said:

The state’s argument lacks statutory or precedential support and appears unworkable on a practical level.  Under the state’s proposed framework, every time an attorney requested fees, the board would have to hold an individualized hearing in an attempt to determine whether that attorney had been overcompensated in some cases and whether that surplus eclipsed the efforts that had gone uncompensated.  We see no statutory basis for requiring the board to undertake this inquiry (id. at 526).

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  (a) In case of impairment partial in character but permanent in quality . . . the compensation is $177,000 multiplied by the Employee’s percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . . 

(c) The impairment rating . . . shall be reduced by a permanent impairment that existed before the compensable injury. . . .

(d) When a new edition of the American Medical Association Guides described in (b) of this section is published, the board shall, not later than 90 days after the last day of the month in which the new edition is published, hold an open meeting under AS 44.62.310 to select the date on which the new edition will be used to make all determinations required under (b) of this section.  The date selected by the board for using the new edition may not be later than 90 days after the last day of the month in which the new edition is published.  After the meeting, the board shall issue a public notice announcing the date selected.  The requirements of 
AS 44.62.010 - 44.62.300 do not apply to the selection or announcement of the date under this subsection.

In Morrison v. Afognak Island, Inc., 768 P.2d 1139, 1142 (Alaska 1989), the Alaska Supreme Court implicitly approved the board’s authority to determine PPI ratings under the Guides.  In Morrison:

The Board concluded that Morrison was entitled to a 25% impairment rating. The Board noted that the 12% added by Dr. Garner to his rating was at variance with the AMA Guide.  First, the Board noted that the Guide already takes account of the fact that the injury is to the dominant hand.  Next the Board noted that to the extent the added points were “for potential impairment as opposed to existing impairment, . . . the rating departs from the AMA Guide.”  Accordingly, the Board deducted all twelve additional points added by Dr. Garner, leaving a rating of 18%.  The Board then compared Dr. Garner’s 18% rating for the impairment of the elbow to the 20% impairment rating assigned by Dr. Lipke.  Because Dr. Garner expressed his impairment rating in the same terms as the AMA Guide, the Board adopted Dr. Garner’s 18% rating for the elbow.  The Board next noted that Dr. Lipke also assigned an 8% impairment rating for the injury to Morrison’s wrist.  Dr. Garner did not assign an impairment rating for Morrison’s wrist.  The Board accepted the 8% impairment rating given by Dr. Lipke.  Using the tables provided in the AMA Guide, the Board combined the 18% rating for Morrison’s elbow with the 8% rating for Morrison’s wrist to arrive at a combined rating of 25%.

It was reasonable for the Board to reduce Dr. Garner’s rating by the 12% which he ‘arbitrarily added.’  Further, the Board expressed an adequate reason for selecting Dr. Garner’s 18% rating over Dr. Lipke’s 20% rating.  Under these circumstances, the Board’s 25% PPD rating for Mr. Morrison is supported by substantial evidence.

Though the PPI rating in Morrison was applicable to permanent partial disability benefits under former AS 23.30.190, Kirks v. Mayflower Contract Services, AWCB Decision No. 93-0313 (December 9, 1993) at 9, adopted this rule as applying to PPI benefits under the current scheme, which replaced permanent partial disability benefits with permanent partial impairment benefits.  

Finally we address the appropriate whole person rating. In Morrison v. Afognak Logging, Inc., 768 P.2d 1139 (Alaska 1989) the court implicitly acknowledged our authority to apply the AMA Guides to the physicians’ ratings to arrive at the correct impairment rating.

Popa v. Schlumberger, AWCB Decision No. 09-0076 (April 27, 2009) at 28 adopted this approach.  “We agree with the Board’s reasoning in Bode.  We conclude we are ‘knowledgeable observers’ and can check the physicians’ findings in this case against the AMA Guides. . . .  Therefore, we conclude we can rely upon all of the rating physicians’ Guides analyses to determine a PPI rating, based upon their opinions, or parts of their opinions.”

In Davis v. Village Inn Restaurant, AWCB Decision No. 07-0218 (July 26, 2007), the board declined to reduce a current PPI rating by any preexisting PPI and said:

Notwithstanding the results of the presumption analysis, the Board finds there are also legal reasons why the reduction should not be made. First, the rating reduction for pregnancy is invalid where, as here, there is not a specific rating for a preexisting condition pursuant to AS 23.30.190(b). . . .  The Board also finds that reduction of PPI for a pre-existing condition is in the nature of an affirmative defense.  The employer Village Inn has failed to meet its burden to prove that the reduction was properly made under the AMA Guides (footnote omitted; id. at 18).
In Nohr v. Michael L. Foster & Associates, AWCB Decision No. 08-0158 (August 28, 2008) the board rejected a PPI reduction based solely upon an MRI report and stated:

We also found Dr. Roth’s opinion that the employee’s 5% PPI rating was attributable to the 1995 MRI unreliable, as a PPI rating based on the 1995 MRI is not a PPI rating performed according to the AMA Guides, which state specifically ‘a positive imaging study in and of itself does not make the diagnosis’ (footnote omitted).  The AMA Guides require a PPI rating be supported by a clinical evaluation, including a narrative history of medical conditions, a work history, assessment of current clinical status, a list of diagnostic study results, and the medical basis for determining whether the person is at MMI (footnote omitted).  In addition, the diagnoses and impairments, impairment rating criteria, prognosis, residual function and limitations should be discussed, as well as the need for restrictions or accommodations for standard activities of daily living or work activities (footnote omitted).  Again, where Dr. Roth did not rely on anything but the 1995 MRI for his conclusion all of the employee’s PPI rating was attributable to the 1995 injury, Dr. Roth is for all practical purposes performing a PPI rating based on the 1995 MRI alone.  Since this PPI rating is not performed according to the AMA Guides, which requires consideration of the individual’s symptoms and the affect of the medical condition on function and activities of daily living, we cannot rely upon it (id. at 9).

In Coots v. State of Alaska, AWCB Decision No. 08-0231 (November 24, 2008), the board found none of the rating physicians performed their PPI ratings on the employee strictly and solely in conformance with the Guides and said: “Therefore, because each evaluator’s rating departs in some important way from the Guides, we find we can derive our own PPI rating from those portions of the three available ratings that are consistent with the Guides” (id. at 15).  The board stated: “Consequently, we will decide our own rating based upon the acceptable medical evidence and opinions from the medical records” (id. at 17).

8 AAC 45.180.  Costs and attorney’s fees.

. . .


(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. . . . .

 . . .

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed. . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under 
AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved. . . .

. . .

(f) The board will award an applicant the necessary and reasonable costs. . . .

. . .

(14) fees for the services of a paralegal or law clerk. . . .

In Glassey v.  ARCO, AWCB Decision No. 92-0011 (January 14, 1992), the employer petitioned the board to reconsider and modify its attorney’s fee award.  In declined to reconsider, Glassey stated:

The petition raises several arguments requesting a reduction of the employee’s attorney fee.  The parties do not appear to be disputing the nature, length and complexity of the case, nor the fees charged by the employee’s attorney, but only whether the benefit accruing from the award of medical care is sufficient to justify the actual attorney fee awarded.  The employer specifically argues the value of the medical care is minimal, that the work done by the employer’s attorney on the medical claim can be segregated out from the other aspects of the case, and that a settlement offer by the employer should be considered for purposes of limiting the attorney fee.

Although the amount of benefits accruing to the employee is an important factor in determining an award of attorney fees it is only one factor. . . .  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974 (Alaska 1986) was explicit that awards of attorney fees in workers’ compensation cases must be sufficient to enable employees to secure the benefits to which they are entitled.  The consequence of the employer’s argument on this case would be that employees would be able to secure representation to pursue only those medical claims involving high, documented costs.  Injured workers with a still-unstable medical condition and those with lower medical bills would be unable to secure representation to litigate their claims unless they have substantial financial resources of their own.  We find this result contrary to the Supreme Court’s direction and the plain wording of the statute.  We will decline to allow the amount in controversy to bar the award of reasonable actual attorney fees under AS 23.30.145(b). . . . (id. at 4-5). 

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 08-034 (December 28, 2009), the commission reversed a Board decision which had reduced the claimant’s attorneys fees under AS 23.30.145(a) by 30% without any analysis other than stating the fee and cost billings were “a little too high” (id. at 5).   Lewis-Walunga also discussed the board’s authority to reduce an injured worker fees in an appropriate circumstances and stated there is no presumption “of reasonableness of actual fees” (id. at 6).  

Notably, the employee’s attorney sought full, reasonable fees from the commission for obtaining a remand of the board’s decision and a new hearing on the employee’s fees.  The commission declined to award fees, finding the employee was not “the successful party” on the appeal, and the employee petitioned the Alaska Supreme Court for review.  The court granted review and in Lewis-Walunga v. Municipality of Anchorage, 249 P.3d 1063 (Alaska 2011), noted:

At the hearing the Municipality argued that the requested amount was excessive and that fees should be awarded under AS 23.30.145(a) rather than 
AS 23.30.145(b) (footnote omitted).  The Municipality also argued that 
AS 23.30.145 embodied a policy in favor of settlement, similar to Alaska Civil Rule 68, and urged the Board to reduce Lewis-Walunga’s attorney’s fee award because she had rejected what the Municipality described as ‘a good faith, viable offer.’  Lewis-Walunga asserted that her requested fees included charges the Board routinely reimbursed and that the Board should reject the Municipality’s Rule 68 argument (id. at 1065).


In its Lewis-Walunga appeal brief and before the court the Municipality had argued:

The Municipality maintains Lewis-Walunga was not a successful party before the Commission because it reversed and remanded the Board’s order based on an issue the Commission raised sua sponte and because it rejected Lewis-Walunga’s arguments.  The Municipality asserts that it was the successful party before the Commission because the Municipality ‘successfully defended’ against Lewis-Walunga’s claims.  The Municipality disputes Lewis-Walunga’s contention that she could reapply for attorney’s fees for the work done in the present appeal even if she were successful on remand (id. at 1067).

The Alaska Supreme Court cited the statute applicable to fee awards in appeals to the commission and noted it gave the commission discretion to award fees to the successful party, which it “determines to be fully compensatory and reasonable.”  The court further noted, unlike AS 23.30.145(a) or (b), fees awarded in Commission appeals are not tied to “success on a claim.”  In comparing fees awarded in appeals to the Alaska Supreme Court, to those awarded in Commission appeals, to those awarded in Board decisions, the court noted the similar purposes at each level and said:

We then note that the legislature’s language in AS 23.30.008(d) -- that fees be ‘fully compensatory and reasonable’ -- is language we have used to distinguish workers’ compensation attorney’s fees awards from other types of attorney’s fees awards. (Wise Mech. Contractors v. Bignell, 718 P.2d 971, 972-73 (Alaska 1986) (citing Wien Air Alaska v. Arant, 592 P.2d 352, 365–66 (Alaska 1979), overruled on other grounds by Fairbanks N. Star Borough Sch. Dist. v. Crider, 736 P.2d 770, 775 (Alaska 1987)).  We have identified the policy reason behind awards of ‘fully compensatory and reasonable’ fees as the need for ‘competent counsel [to] be available to furnish legal services to injured workers.’

. . .

Finally, as to ‘successful party,’ we note that Appellate Rule 508(g)(2), the model for AS 23.30.008(d), provides: ‘In an [appeal from the Commission], full reasonable attorney’s fees will be awarded to a successful claimant.’  We have construed ‘successful claimant’ as ‘a workers’ compensation claimant who is the prevailing party on a significant issue on appeal’ (footnote omitted but cited below).  We now conclude that we should interpret ‘successful party’ in 
AS 23.30.008(d) the same way we interpret ‘successful claimant’ in Appellate Rule 508(g)(2).  As a policy matter, the term ‘successful’ should have the same meaning in both AS 23.30.008(d) and Appellate Rule 508(g) -- both govern attorney’s fees in workers’ compensation appeals, and the same policy considerations apply to fee awards for appellate work in both forums. Accordingly, we hold that a claimant is a successful party in an appeal to the Commission when the claimant prevails on a significant issue in the appeal (id. at 1068).

In a footnote, the court cited the following legal precedent:

Kim v. Alyeska Seafoods, Inc., Case No. S-12754, Order dated July 1, 2009 (holding ‘successful claimant’ is one who prevails on significant issue on appeal and appellant who was prevailing party on only issue on appeal was ‘entitled to full reasonable attorney’s fees incurred in the appeal’).  See also Shehata v. Salvation Army, Case No. S–12940, Order dated April 26, 2010 (holding appellant who ‘prevailed on significant issues on appeal’ was ‘successful claimant’); Thurston v. Guys With Tools, Ltd., Case No. S–12939, Order dated Jan. 27, 2010 (holding ‘successful claimant’ is ‘the prevailing party on a significant issue before the court’ and petitioner was prevailing party).  We used similar language in discussing whether the claimant in Municipality of Anchorage v. Anderson had been successful in his superior court appeal, noting that ‘it appear[ed] plausible, as both the board and the superior court found, that Anderson’s counsel had prevailed on an important issue and had provided a benefit to him.’  37 P.3d 420, 421 n. 7 (Alaska 2001).

On remand from the commission’s decision, the board in Lewis-Walunga v. Municipality of Anchorage, AWCB Decision No. 12-0010 (January 13, 2012), awarded the employee’s former attorney the balance of his full fees, requested at the earlier Board hearing (id. at 6).

Rule 408. Compromise and Offers to Compromise.  Evidence of (1) furnishing or offering or promising to furnish or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution, but exclusion is required where the sole purpose for offering the evidence is to impeach a party by showing a prior inconsistent statement.

Glassey, above, also addressed the issue of the board’s consideration of settlement offers in fee disputes and stated:

The employee objects to the employer’s attempt to introduce settlement negotiation offers into evidence on this issue.  We note that as a general legal principle, settlement negotiations are excluded form [sic] the record.  An explicit example of this principle is found in the Alaska Rules of Civil Procedure 16(d)(2).  It is obvious that permitting parties to use settlement offers and counter-offers as evidence would greatly hamper free negotiation for settlement and result in unnecessary litigation.  Accordingly, we will decline to consider evidence drawn from confidential settlement negotiations in this case (id. at 5).

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. 
“The appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  “Reconsideration” implies a “re-examination” and possibly a different decision of a case by the entity which initially decided it.  Union Oil Co. v. State, Department of Natural Resources, 526 P.2d 1357 (Alaska 1974). 

ANALYSIS

1) Shall Hanson II’s decision awarding Employee full reasonable attorney’s fees and costs be reconsidered?

Employer’s petition for reconsideration is a rehash of arguments it made at hearing.  The only admissible ground upon which Employer bases its petition is its suggestion the results in this case did not justify the fees and costs awarded, the same argument made previously.  Employer cites the commission’s Lewis-Walunga decision as support.  But Lewis-Walunga involved a commission decision reversing the board’s reduction of an injured employee’s attorney’s actual fees.  Lewis-Walunga does not stand for the proposition that an injured worker’s lawyer can never be awarded full fees, as “reasonable” fees.  Lewis-Walunga simply states there is no presumption in the law that an injured worker’s actual fees equate to reasonable fees.  Furthermore, in Lewis-Walunga, the commission declined to award fees to the injured employee’s appellate attorney finding he was not a “successful party” on appeal from the underlying decision.  On petition for review to the Alaska Supreme Court, the court reversed the commission’s fee decision and remanded with an order directing the commission to award the injured worker’s appellate attorney fees as a successful party on appeal.  While the Alaska Supreme Court’s Lewis-Walunga decision does not expressly address attorney’s fees for work done at the board level, it compares fees awarded in appeals to the Alaska Supreme Court, the appeals commission, and Board-awarded fees and notes each have the same public policy goal -- to ensure injured workers have access to competent counsel to represent them in workers’ compensation claims.  

Employer has provided no new, convincing, legal basis for reconsidering Hanson II’s award of attorney’s fees and costs.  Cowgill.  AS 44.62.540.  Furthermore, Employer’s reference to a pre-hearing settlement offer is inadmissible under evidence rules, civil rules, and prior, agency decisional law.  Glassey.  Employer’s petition for reconsideration of Hanson II’s attorney’s fees and costs award will be denied.

2) Shall Hanson II’s decision on Employee’s hypogastric nerve plexus injury and resultant retrograde ejaculation, its conclusion Employee had an 8% pre-existing PPI rating, or its conclusion Employee had no signs of radiculopathy at the time of the PPI rating relied upon be reconsidered?

First, Hanson II indirectly found Employee’s hypogastric nerve injury with resultant retrograde ejaculation compensable because it awarded him 3% PPI for this condition.  Employee seeks reconsideration and a clearer determination these conditions are work related, and compensable.  Employee’s request is not unreasonable.  In reviewing the entire record, there is little doubt Employee’s compensable, work-related lumbar surgery at two levels resulted in hypogastric plexus nerve damage, which resulted in retrograde ejaculation.  Accordingly, Employee’s request for reconsideration on this basis will be granted.  The factual findings, legal conclusions and order have been amended to clarify this result.

Second, Employee seeks reconsideration of the PPI reduction, or clarification.  The law requires all PPI ratings, past and current, be done strictly and solely in conformance with the Guides.  Therefore, Hanson II could only rely upon a current lumbar PPI rating if it was done strictly and solely in accordance with the Guides.  As shown by the chart, above, considering all PPI ratings provided in this case, only Dr. Yodlowski’s current, 5% lumbar spine PPI rating was done strictly and solely in accordance with the Guides.  Hanson II was not required to rely upon Dr. Yodlowski’s rating.  However, because there was no infirmity in her current, lumbar spine PPI rating, it was unnecessary for Hanson II to parse a current lumbar spine PPI rating from other ratings.  Bode; Popa.  All Guides editions expressly authorize non-physicians to determine if a PPI rating was done in accordance with the Guides.  Hanson II independently reviewed the Guides and concluded Dr. Yodlowski’s current, 5% lumbar spine PPI rating was the only rating done in accordance with the Guides.   Consequently, Hanson II properly relied upon it.

Employee faults Hanson II for relying on Dr. Yodlowski’s PPI opinion when Hanson I had previously found her not credible because she sounded at that time like an advocate for a party.  However, in this instance, Hanson II did not find Dr. Yodlowski was a party’s advocate, but found she properly interpreted and applied the Guides, in accordance with Hanson II’s own Guides review.  On the other hand, Hanson II also concluded Dr. Yodlowski did not reduce Employee’s current 5% PPI rating by his existing impairment correctly, not because of credibility issues, but because she used the wrong Guides edition, according to Alaska legal precedent.  

Employee further contends Hanson II improperly rated Employee’s 1992 condition at 8% pursuant to the Guides 3rd Edition.  Employee’s contention there is “no evidence” Employee had a herniated disc for which he had surgery in 1992 is incorrect as reflected by Employee’s own testimony.  There are no contemporaneous medical records pertaining to Employee’s 1991 or 1992 low back injury, and the surgery Employee had in 1992.  Employee, a firefighter trained in emergency medical treatment and married to a registered nurse, testified he had low back surgery in 1992 for a herniated disk at L5-S1.  His testimony is credible.  AS 23.30.122.  Furthermore, a 2003 MRI scan shows evidence of surgical changes at L5-S1.  Thus, Employee’s blanket statement there is “no evidence” to fit his 1992 surgery into Table 49 of the Guides 3rd Edition is simply incorrect.  

Employee does not directly dispute Hanson II’s choice to use the Guides 3rd Edition to rate Employee’s prior impairment.  He implicitly argues that unless a complete PPI rating can be provided, which includes loss of range of motion and neurological deficits from the 1992 surgery, or someone contemporaneously rated Employee in 1992, no PPI can be assigned.  Employee cites no Guides language to that effect, and case law he cites to support his argument does not compel the result he seeks.  Davis, Nohr, and Coots, above, are all distinguishable to some extent on their facts.  The main difference between those decisions and Hanson II is that those decisions overlooked the Guides instructions which allow physicians and non-physicians to derive a PPI rating from all available evidence.  Those decisions also ignore other precedent such as  Bode, which allows the fact finders to derive a PPI rating from portions of ratings provided by physicians, if the fact-finders determined none the physicians have done a rating completely and solely in compliance with the Guides.  Hanson II could not simply ignore Employee’s clear, succinct testimony he had lumbar surgery at L5-S1 in 1992 as a result of a herniated disc.  Furthermore, as a matter of law, Employee’s suggestion a current PPI rating can only be reduced by a prior, contemporaneous PPI rating is incorrect.  AS 23.30.190(c) states any “impairment rating” derived under this section shall be reduced by a “permanent impairment,” as opposed to a permanent impairment “rating,” that “existed before the compensable injury.”  This distinction between a current PPI “rating” and a pre-existing “permanent impairment,” suggests a previously performed rating is not necessary for purposes of reduction for previous impairment under §190(c).  At some point a current evaluator must derive a PPI rating for the prior, pre-existing impairment.  To hold otherwise would render the Guides 6th Edition statement: “If no rating was previously assigned, the examiner must use available information to estimate what the rating was before the new injury, and subtract this from the ‘new’ rating as noted earlier” meaningless, inoperable and useless.

The Guides 3rd Edition specifically calls a Table 49 impairment due to a specific disorder of the spine an “impairment rating,” which must be combined with the appropriate value of residuals such as abnormal motion of the spine or neurological damage because of a spinal injury.  Under the Guides 3rd Edition an injured worker was entitled to a PPI rating solely because he suffered an intervertebral disk or other soft tissue lesion, which was surgically treated with no residuals.  Employee had surgery for a disc herniation at L5-S1 in 1992.  It cannot be said a herniated disc is not a disc “lesion.”  Notably, unlike Table 49, section II, B and C, section D does not even require evidence of a medically documented injury or a minimum of six months of medically documented pain, recurrent muscle spasm, or rigidity associated with any degree of degenerative changes on structural tests.  All section II D requires is a “surgically treated disc lesion, with no residuals.”  Under the Guides 3rd Edition, Employee has a minimum, pre-existing 8% PPI rating for his lumbar spine, regardless of any other measurements, records, or information.  Medical records showing a possible loss of range of lumbar motion, or a neurological residual from Employee’s 1992 lumbar surgery while enabling a “complete” PPI rating could only serve to increase Employee’s pre-existing PPI rating for his lumbar spine, not decrease it.  As 8% is already greater than 5% and 5% must be reduced by the pre-existing 8%, Employee is left with a net PPI rating for his lumbar spine resulting from the May 30, 2008 injury of 0%.  Hanson II’s decision denying his lumbar spine PPI claim was correctly denied and will not be reconsidered.

3) Shall Hanson II’s decision be reconsidered on Constitutional grounds?

Employee’s last contention is Hanson II violates due process and equal protection because it treats similarly situated workers dissimilarly, based upon comparison of ever-decreasing PPI ratings in latter Guides editions to higher ratings from prior editions.  Neither Hanson II nor this decision has authority to rule on the constitutionality of the Alaska Worker’s Compensation Act or administrative regulations.  Green.  Employee’s petition for reconsideration based upon this ground will be denied.
CONCLUSIONS OF LAW
1) Hanson II’s decision awarding Employee full reasonable attorney’s fees and costs will not be reconsidered.

2) Hanson II’s decision on Employee’s hypogastric nerve plexus injury and resultant retrograde ejaculation will be reconsidered, but its conclusion Employee had an 8% pre-existing PPI rating, and its conclusion Employee had no signs of radiculopathy at the time of the PPI rating relied upon will not be reconsidered or modified.

3) Hanson II’s decision will not be reconsidered on Constitutional grounds.


ORDER

1) Employer’s February 29, 2012 Petition for Reconsideration of Hanson II’s decision awarding Employee full reasonable attorney’s fees and costs is denied.

2) Employee’s March 5, 2012 Petition for Reconsideration of Hanson II is granted in part.  Employee’s May 30, 2008 work-related injury and reasonable and necessary surgical treatment to address that injury were the substantial cause of Employee’s hypogastric nerve plexus injury and resultant retrograde ejaculation.

3) Employee’s hypogastric nerve plexus injury and resultant retrograde ejaculation condition are compensable.

4) Employee’s March 5, 2012 Petition for Reconsideration of Hanson II’s conclusion Employee had an 8% pre-existing PPI rating, and its conclusion Employee had no signs of radiculopathy at the time of the PPI rating relied upon is denied.

Dated in Anchorage, Alaska on March 22, 2012.









ALASKA WORKERS’ COMPENSATION BOARD
















_________________________________















William Soule,
















Designated Chairman
















__________________________________















Robert C. Weel, Member
















__________________________________















Rick Traini, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and (2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of BRAD J. HANSON Employee / applicant v. MUNICIPALITY OF ANCHORAGE, Employer; ANCHORAGE, MUNICIPALITY OF, insurer / defendants; Case No. 200808717; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on March 22, 2012.
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