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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MOISES  RONDON, 

Employee, 
Claimant,
v. 

MUCHO FRIO INC.,
Employer,

and 

COMMERCE AND INDUSTRY INS CO.,

Insurer,
Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200916979
AWCB Decision No. 12- 0130
Filed with AWCB Fairbanks, Alaska

on July 26th, 2012


The parties’ proposed compromise and release (C&R) agreement was heard before a two member panel in Fairbanks, Alaska on June 28, 2012.  Attorney Aaron Sandone represented Mucho Frio, Inc. (Employer).  Moise Rondon (Employee) represented himself.  The record closed at the hearing’s conclusion on June 28, 2012. 

ISSUES

Employee contends his November 5, 2009 work injury is the substantial cause of his disability and need for medical treatment.  Employer contends Employee’s disability and need for medical treatment are not due to the work injury and, consequently, he is not entitled to further benefits.  A hearing was scheduled in order to determine whether the parties’ lump sum settlement is in Employee’s best interest pursuant to AS 23.30.012.
1) Is the November 5, 2009 work injury the substantial cause of Employee’s disability and need for medical treatment?

2) Should the compromise and release agreement be approved?

FINDINGS OF FACT
A preponderance of the evidence in the record as a whole supports the following facts and factual conclusions:

1) On October 20, 2004, Employee was seen at Tanana Valley Clinic where he reported he had fallen two and a half months previous while playing basketball, landing on his back.  Employee reported his back was still hurting and over-the-counter medications were not helpful.  X-rays were taken with no acute findings.  P.A. Philip Chapa assessed low back trauma.  (Chapa report, October 20, 2004).

2) On November 23, 2004, Employee returned to Tanana Valley Clinic with ongoing back pain.  Employee reported he does heavy lifting at work but did not think his back pain was related to his employment.  The only back related incident Employee could recall was the fall while playing basketball.  Scott Conover, P.A.C. assessed ongoing back pain with a history of trauma and normal x-rays.  A magnetic resonance image (MRI) was ordered.  (Conover report, November 23, 2004).

3) On December 7, 2004, the MRI was interpreted by Jeffrey Zuckerman, M.D.  Dr. Zuckerman’s impression was a large disc herniation with near complete obliteration of the thecal sac at the L4-L5 level with congenital spinal canal narrowing and minor spondylosis at the L5-S1 level.  Additionally, there was a small centrally projecting disc osteophyte complex at the L5-S1 level.  (Zuckerman report, December 7, 2004).

4) On January 6, 2005, David Witham, M.D. evaluated Employee for back and right leg pain and numbness.  He noted Employee reported falling on his back four months ago while playing basketball and has had subsequent back pain.  Employee reported he developed leg and foot numbness on the right side greater than the left about one month prior, which had persisted until that time.  Physical examination revealed pain present in the paraspinals and a markedly tender right sciatic notch.  Straight leg raise was positive for radicular pain on the right side.  Parathesia was present to pinwheel testing over the L5 dermatone in particular in the right leg.   There was considerable radicular pain while heel walking.  Dr. Witham noted the MRI shows poor detail and he ordered a contrast enhanced computed tomography (CT) scan of the lumbosacral spine.  (Witham report, January 5, 2005).

5) On January 19, 2005, Richard Hattan, M.D. interpreted Employee’s CT scan.  Dr. Hattan’s impression was a large central disc herniation at the L4-5 level associated with marked spinal stenosis.  (Hattan report, January 19, 2005).

6) On January 25, 2005, Dr. Witham examined Employee and recommended a lumbar laminectomy and discectomy at L4-5 for unremitting symptoms of bilateral lower extremity radiculopathy, including pain, paresthesia and a sense of weakness.  (Witham report, January 25, 2002).

7) On January 31, 2005, Dr. Witham performed bilateral laminotomies and a discectomy on Employee.  (Witham report, January 31, 2005).

8) On March 18, 2005, Dr. Witham evaluated Employee and released him to light duty work.  (Witham report, March 18, 2005).

9) In 2006 or 2007, Employee was treated for acute lumbar and cervical spine pain at the Fairbanks Memorial Emergency Department following a car accident.  (Emergency Department report, undated).

10) On January 30, 2008, Michael Burton, M.D. evaluated Employee for increased back pain over the preceding couple of days after lifting some heavy merchandise at work.  (Burton report, January 30, 2008).

11) On February 4, 2008, Dr. Zuckerman evaluated another MRI of Employee’s lumbar spine.  Dr. Zuckerman’s impressions were: 1) L4 laminectomy with enhancing epidural fibrosis and central disc bulging with moderate L4-L5 facet arthrosis; and 2) mild multilevel spondylosis with facet arthrosis.  (Zuckerman report, February 4, 2008).

12) On January 14, 2009, Shannon Wyman, D.C. of Spaulding Chiropractic evaluated Employee for lower back pain reportedly arising after he was tearing up carpet the previous day while working for another employer.  Employee stated he was afraid he may have injured the same area in which he had surgery.  Dr. Wyman took Employee off work until January 16, 2009.  (Wyman reports, January 14, 2009).

13) Employee continued to treat at Spaulding Chiropractic for the next several months.  (Spaulding Chiropractic progress notes, January 14, 2009 to March 20, 2009).

14) On January 21, 2009, Dr. Wyman place Employee on sedentary work restriction.  (Wyman report, January 21, 2009).

15) On February 6, 2009, Dr. Wyman removed Employee from work until March 9, 2009, due to escalating pain.  (Wyman report, February 6, 2009).

16) On March 3, 2009, Dr. Wyman reported Employee would need to be off work for, perhaps, longer than two or three weeks.  (Wyman report March 3, 2009).

17) On March 11, 2009, Dr. Wyman responded to a letter from Alaska National Insurance Company stating Employee was not released to his regular full time job but was released to sedentary work.  (Letter from Alaska National Insurance Co. to Dr. Wyman, March 9, 2009).

18) On April 10, 2009, Richard Peterson, D.C. and John Ballard, M.D. evaluated Employee for an employer’s independent medical evaluation (EIME).  Employee reported, on January 13, 2009, he was pulling carpet off a floor and felt a pop in his lower back and he has had pain since that day.  His chief complaints were shooting pain into his right leg and burning pain in the lower back and stabbing pain with movement.  It was noted when the doctors questioned Employee about an emergency room report with a referral back to Dr. Witham in 2008, Employee responded he did not wish to return to Dr. Witham because he had had such significant pain after his surgery.  Physical examination noted sensation to light touch was reported to be decreased throughout the entirety of the right lower extremity except over the sole of the right foot.  Pinprick was reported to be decreased the entirety of the right lower extremity when compared to the left.  Supine straight leg raising on the right was 50° with reports of low back pain at 70° on the left, with reports of left buttock pain.  Dorsiflexion and plantar flexion of the right lower extremity elicited reports of right low back pain, and sitting straight leg raising was approximately 60° with reports of low back pain.  The diagnosis provided was: 1) Lumbosacral strain, secondary to the carpet removal work injury; 2) Disc herniation, circa 2004.  Status post bilateral laminectomy and discectomy; 3) Imaging of February 4, 2008 showing evidence of L4 laminectomy with enhancing epidural fibrosis and central disc bulging with moderate L4-5 facet arthrosis, and mild multi-level spondylosis and facet arthrosis.  The panel opined the carpet removal injury was the substantial cause of the lumbrosacral strain but the MRI findings were preexisting and unrelated to the work injury.  The panel further opined the work injury could only be considered a temporary aggravation, if any, of the preexisting condition, the carpet removal injury was no longer considered to be the substantial cause of Employee’s present symptoms, and Employee was medically stable with regard to the carpet removal injury.  The panel also opined, given the reports Employee had congenital spinal stenosis, he was not a candidate for heavy lifting occupations.  (Peterson and Ballard report, April 10, 2009).

19) On November 5, 2009, Employee injured his back while unloading a dryer from a truck working for Employer.  (Report of Occupational Injury, November 9, 2009).

20) On November 9, 2009, Billy McAfee, D.C. evaluated Employee, who reported he was lifting a dryer at work with another employee when he slipped and fell.  Employee had to hold the dryer up to keep it from falling on the other employee and he felt a pull and a pop in his low back.  Employee stated he immediately had sharp pain in his back up to his neck and down both legs.  Since then, he reported he had had difficulty sleeping and wakes up at night because of pain in his low back, mid back, neck, both hamstrings, both calves and both heels.  Employee reported having a prior accident in 2004, but denied he has any residual problems from that accident.  The diagnosis provided was: 1) Lumbar disc degeneration; 2) Lumbar segmental dysfunction; 3) Thoracic segmental dysfunction; 4) cervical segmental somatic dysfunction; 5) spasm of the muscle; 6) Sprain/strain of the lumbar; and 7) Sciatica.    (McAfee reports, November 9, 2009).

21) Employee continued to seek chiropractic treatment from Dr. McAfee.  (McAfee reports, November 11, 2009, November 13, 2009, November 16, 2009, and November 18, 2009).

22) On November 19, 2009, Kim Lundquist, PA-C evaluated Employer for lower back pain.  Employee reported since the dryer incident, he had had severe low back pain radiating down the posterior lateral right leg to his foot.  He also noted intermittent numbness along the soles of both feet.  Physical exam revealed muscle spasms to the lumbar spine, as well as posterior tenderness and bilateral tenderness from L3-S1.  (Lindquist report, November 19, 2009).

23) On November 20, 2009, John Shannon, D.C. evaluated Employee for an electrodiagnostic assessment.  Employee complained of significant right lower extremity pain and some intermittent left lower extremity symptoms, which had just started.  Additionally, Employee noted severe lower back pain, as well as some cervical and thoracic pain.  Dr. Shannon opined the findings were an abnormal study consistent with right-sided radiculopathy.  (Shannon report, November 20, 2009).

24) On November 24, 2009, Keith Fowler, M.D. interpreted an MRI of Employee’s lumbar spine.  After comparing it to the February 4, 2008 MRI, Dr. Fowler’s impressions were:  “Stable appearance of surgical changes involving L4-L5.   Enhancing granulation tissue or fibrosis is seen without suspected recurrent disc herniation.  No new findings to report.”  (Fowler report, November 24, 2009).

25) Employee continued to seek chiropractic treatment from Dr. McAfee.  (McAfee reports, November 30, 2009, December 4, 2009, December 11, 2009, and December 15, 2009).

26) On December 23, 2009, PA-C Lindquist evaluated Employee for lower back pain.  Physical exam revealed muscle spasms along the entire lumbar spine, as well as paravertebral muscle spasm and limited positive straight leg raising bilaterally, diminished sensation throughout bilateral posteriolateral legs from mid-thigh to ankle.  Employee was to continue intervertebral differential dynamics therapy (IDD therapy) and was referred for a neurosurgical evaluation.  (Lindquist report, December 23, 2009).

27) On December 31, 2009, Dr. McAfee took Employee off work until February 1, 2010.  (McAfee report, December 31, 2010).

28) On January 21, 2010, Douglas Hutchinson, M.D. interpreted x-rays of Employee’s lumbar spine, noting narrowing of the L4-5 and L5-S1 disc spaces of a mild degree.  (Hutchinson report, January 21, 2010).

29) On January 21, 2010, Paul Jensen, M.D. performed a neurosurgical evaluation of Employee.  Employee reported he had had intractable mechanical back pain since the work injury of November 5, 2009, and has been off work since that injury.  Dr. Jensen opined a review of the MRI showed a severely spondylitic level at L4-5 with central disc herniation and mild facet disease.  Dr, Jensen opined Employee was symptomatic from re-extension of a central herniated nucleus pulposis at L4-5 and he did not believe Employee would benefit from a microdiscectomy, but was more of a candidate for disc replacement.  Dr. Jensen encouraged Employee to finish his IDD therapy and considered Employee a candidate for ongoing physical therapy.  Dr. Jensen also thought Employee might benefit from a single epidural steroid injection.  Dr. Jensen told Employee he would see him back should conservative measures fail.  (Jensen report, January 21, 2010).

30) Employee continued to seek chiropractic treatment from Dr. McAfee.  (McAfee reports, January 22, 2010, January 26, 2010, January 29, 2010, and February 5, 2010).

31) On February 9, 2010, Dr. McAfee, noting Employee had not responded well to treatment, referred Employee to an orthopedic surgeon for treatment.  (McAfee reports, February 9, 2010 and February 12, 2010).

32) On February 23, 2010, Dr. Jensen and PA-C Sonnenberg evaluated Employee.  Employee reported he had finished his IDD therapy but there was no change in his right leg pain.  Employee reported the Lyrica he had been taking nearly resolved his pain but it made him feel strange and depressed and, therefore, he discontinued taking it and his pain returned.  Employee stated he did not care to have any steroid injections because he believes that these would just damage his spine, and he wished to proceed with the lumbar disc replacement.  Dr. Jensen’s plan was to proceed with an anterior L4-5 disc replacement.  (Jensen report, February 23, 2010).

33) On May 18, 2010, Dr. Ronald Vincent, M.D. evaluated Employee for an EIME.  Dr. Vincent opined, after reviewing the MRI, he could not agree with the opinions of the treating neurosurgeon.  Dr. Vincent would only describe Employee’s spondylosis as moderate, not severe, and he could not find the central disc herniation.  Dr. Vincent noted findings of clumping of the nerve roots at the L4-5 level, clearly indicating arachnoiditis, which he opined, is undoubtedly the diagnosis for Employee’s current condition.  Dr. Vincent opined the substantial cause of Employee’s condition was Employee’s 2005 discectomy, and not the November 5, 2009 work injury.

34) On August 13, 2010, Dr. Vincent issued an addendum to his EIME report opining Employee has a significant disability conviction resulting in chronic pain disorder and recommending a psychiatric evaluation.  Dr. Vincent reiterated his opinion the arachnoiditis was the substantial cause of Employee need for treatment and the November 5, 2009 work injury was a temporary aggravation of the arachnoiditis.  (Vincent report, August 13, 2010).

35) On August 27, 2010, based on Dr. Vincent’s reports, Employer issued the first in a series of controversion notices controverting Employee’s medical treatment.  (Controversion Notices, August 27, 2010, October 27, 2010, October 28, 2010 and November 2, 2010).

36) On September 15, 2010, Dr. Jensen responded to a letter from the workers’ compensation insurance adjuster, stating his impression was Employee was symptomatic from a severe spondylosis at L4-5.  Dr. Jensen opined, although Employee had a previous microdiscectomy at this level, Employee became symptomatic again as a result of the work injury of November 5, 2009.  Dr. Jensen further opined Employee would not have become symptomatic if Employee had not been lifting the dryer that day.  (Letter from Dr. Jensen to Northern Adjusters, September 15, 2010).

37) On September 24, 2010, Employee filed a workers’ compensation claim seeking medical costs, permanent partial impairment and a second independent medical evaluation (SIME).  (Workers’ compensation claim, September 24, 2010).

38) On October 14, 2010, Dr. Vincent issued another addendum to his EIME report.  He opined the November 5, 2009 work injury was a temporary aggravation of the preexisting arachnoiditis, a condition that arose after the L4-5 discectomy and the resultant chronic pain syndrome.  He opined this temporary aggravation had returned to pre-injury status.  Dr. Vincent further opined the temporary lumbar strain resolved within three months after the November 5, 2009 work injury and was not the substantial cause of for Employee’s current condition.  He opined the substantial cause of Employee’s current condition was the preexisting post-surgical status accompanied by arachnoiditis and chronic pain syndrome.  (Vincent report, October 14, 2010).

39) On August 10, 2011, Bruce McCormack performed an SIME.   Dr. McCormack opined the substantial cause of Employee’s condition was the 2004 basketball injury, which caused a massive L4-5 disc rupture that was treated with surgery.  He opined the November 5, 2009 work injury caused a temporary aggravation of Employee’s lumbar stenosis and post-laminectomy syndrome with scar tissue and Employee was medically stable four months following the injury.  Dr. McCormack did not attribute any PPI to the industrial injury.  (McCormack report, August 10, 2011).

40) On June 7, 2012, the parties submitted the instant C&R agreement for the Board’s approval. (C&R agreement, June 5, 2012). 

41) Employee was born on February 11, 1986, making him twenty six years old when he executed the C&R agreement.  (Report of Occupational Injury, November 9, 2009, observations).

42) The C&R agreement provides for a payment of $7,500.00 to Employee in exchange for Employee’s release of all claims for benefits, including medical costs.  (Id.).

43) The C&R agreement in this case provides:

Mr. Rondon will indemnify, defend, and hold the employer, its carriers/adjusters, and its attorneys, harmless from any and all claims, liens, Medicare conditional payments, and rights to payment, known or unknown, related to the November 5, 2009 injury.  If any governmental entity, or anyone acting on behalf of any governmental entity, seeks damages including multiple damages from the released parties relating to payments by such governmental entity, or anyone acting on behalf of such governmental entity, relating to Mr. Rondon’s injury or claim, Mr. Rondon will defend and indemnify the released parties, and hold them harmless from any and all such damages, claims, liens, Medicare conditional payments and rights to payment, including attorney fees sought by such entities. . . . 

Finally, Mr. Rondon further agrees to waive any and all future actions against the employer and its carriers/adjusters, including but not limited to any private cause of action for damages pursuant to 42 U.S.C. Section 1395y(b)(3)(A), et seq.

(Id.).

44) Upon review of the C&R agreement, the Board found the agreement was not in Employee’s best interest given the indemnification provisions adverse to Employee.   (Letter from the Board to the parties, June 14, 2012).
45) On June 14, 2012, the board denied the parties’ C&R agreement based on the inclusion of the Medicare indemnification language.  (Id.).

46) At hearing, Employee was unable to explain the meaning of the Medicare indemnification provisions of the C&R agreement.  (Record).

47) Employee did not understand potential consequences arising from the Medicare indemnification provisions of the C&R agreement.  (Experience, judgment, observations, and inferences drawn from all of the above).
48) At hearing, Employer expressly declined to remove the Medicare indemnification provisions from the C&R agreement.  (Record).

PRINCIPLES OF LAW

AS 23.30.012.  Agreements in regard to claims.

(a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter . . . .  [A]n agreement filed with the division discharges the liability of the employer for the compensation . . . and is enforceable as a compensation order.

[image: image1]
(b) The agreement shall be reviewed by a panel of the board if the claimant . . . is not represented by an attorney . . . or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation . . . .  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter . . . .  A lump-sum settlement may be approved when it appears to be to the best interest of the employee . . . .

8 AAC 45.160.  Agreed settlements. 

(a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee . . . .

. . . 

(d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board's case file to determine 

(1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and 

(2) if the board finds the agreed settlement 

(A) is in the employee's best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110(e); or 

(B) . . . if the board finds that the agreed settlement is not in the employee's best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board's discretion, inform the parties 

(i) of the additional information that must be provided for the board to reconsider the agreed settlement; or 

(ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement . . . .  If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee's best interest, the board will approve and file the agreed settlement . . . or the agreed settlement does not appear to be in the employee's best interest, the board will deny approval of the agreed settlement . . . . 

(e) An agreed settlement in which the employee waives medical benefits . . . is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest. . . .  

. . . 

In Clark v. Municipality of Anchorage, 777 P.2d 1159, (Alaska 1989), the Alaska Supreme Court directed the Board to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  In Olsen Logging Co. v. Lawson, 856 P.2d at 1158, the Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).  Id.  We have consistently followed the court's instruction, providing close scrutiny of the settlement and waiver of workers’ compensation benefits.  See, e.g.,  Kline v. Swansons, AWCB Decision No. 00-0094 (May 11, 2000),  Austin v. STS Services, et al., AWCB Decision No. 99-0014 (January 20, 1999),  Viens v. Locate Call Center of Alaska., AWCB Decision No. 98-0013 (January 20, 1998),  Costlow v. State of Alaska, D.P.S., AWCB Decision No. 93-0074 (March 25, 1993).   
42 U.S.C. § 1395y.  Exclusions from coverage and Medicare as secondary payer.

. . . 

(2) Medicare secondary payer.
(A) In general.
Payment under this subchapter may not be made, except as provided in subparagraph (B), with respect to any item or service to the extent that--

. . . 

(ii) payment has been made or can reasonably be expected to be made under a workmen's compensation law or plan of the United States or a State . . . .

(B) Conditional payment.
(i) Authority to make conditional payment.
The Secretary may make payment under this subchapter with respect to an item or service if a primary plan described in subparagraph (A)(ii) has not made or cannot reasonably be expected to make payment with respect to such item or service promptly (as determined in accordance with regulations).  Any such payment by the Secretary shall be conditioned on reimbursement to the appropriate Trust Fund in accordance with the succeeding provisions of this subsection.

(ii) Repayment required.
A primary plan, and an entity that receives payment from a primary plan, shall reimburse the appropriate Trust Fund for any payment made by the Secretary under this subchapter . . . if it is demonstrated that such primary plan has or had a responsibility to make payment with respect to such item or service.  A primary plan's responsibility for such payment may be demonstrated by a judgment, a payment conditioned upon the recipient's compromise, waiver, or release (whether or not there is a determination or admission of liability) of payment for items or services included in a claim against the primary plan or the primary plan's insured, or by other means.  If reimbursement is not made to the appropriate Trust Fund . . . the Secretary may charge interest . . . on the amount of the reimbursement until reimbursement is made . . . 

(iii) Action by United States.
In order to recover payment made under this subchapter for an item or service, the United States may bring an action against any or all entities that are or were required or responsible . . . to make payment with respect to the same item or service (or any portion thereof) under a primary plan.  The United States may . . . collect double damages against any such entity.  In addition, the United States may recover under this clause from any entity that has received payment from a primary plan or from the proceeds of a primary plan’s payment to any entity. . . . [image: image2.wmf]


. . . 

(3) Enforcement.
(A) Private cause of action.
There is established a private cause of action for damages (which shall be in an amount double the amount otherwise provided) in the case of a primary plan which fails to provide for primary payment (or appropriate reimbursement) in accordance with paragraphs (1) and (2)(A).

Medicare is health insurance for 1) people 65 or older; 2) people under 65 with certain disabilities; and 3) people of any age with end stage renal disease.  (Medicare Basics, Department of Health and Human Services, available at: http://www.medicare.gov/navigation/medicare-basics/medicare-benefits/medicare-benefits-overview.aspx (last accessed July 17, 2012)).  If an employee is hurt on the job, a state workers’ compensation system is considered the “primary payer” under the Medicare program.  (Id.).  If payment is denied under a state’s workers’ compensation system for an on-the-job-injury, Medicare may make conditional payments and later recover any payments a primary payer should have made.  (Id.).  A social security beneficiary who becomes disabled is automatically enrolled in Medicare.  (Disability Planner: Medicare Coverage if You’re Disabled, Social Security Administration, available at: http://www.ssa.gov/dibplan/dapproval4.htm (last accessed July 17, 2012).

AS 23.30.010. Coverage.  Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability . . . or the need for medical treatment of an Employee if the disability . . . or the Employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability . . . or the need for medical treatment arose out of and in the course of the employment, the Employee must establish a causal link between the employment and the disability . . . or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the . . . disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the . . . disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability . . . or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability . . . or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability . . . or need for medical treatment. . . . 

Under the Act, coverage is established by work connection, and the test of work connection is, if accidental injury is connected with any of incidents of one’s employment, then the injury both would “arise out of” and be “in the course of” employment.  The “arising out of” and the “in the course of” tests should not be kept in separate compartments but should be merged into a single concept of “work connection.”  Northern Corp. v. Saari, 409 P.2d 845 (Alaska 1966).  

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The Employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the Employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured Employee has the right of review by the board.  

AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits she seeks are compensable (id.).  Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991). The Alaska Supreme Court in Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991) held a claimant “is entitled to the presumption of compensability as to each evidentiary question.” 

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, Employee must establish a “preliminary link” between the “claim” and his employment.  In less complex cases, lay evidence may be sufficiently probative to make the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the “claim” and the employment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim.  Employer has the burden to overcome the raised presumption by coming forward with substantial evidence rebutting the evidence Employee adduced to raise the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. at 1046.   Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).

If an employer, in appropriate cases not involving “work-relatedness,” produces substantial evidence rebutting the presumption, the presumption drops out, and the employee must prove all elements of the “claim” by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

AS 23.30.135.  Procedure before the board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .  

. . . 

ANALYSIS
1) Is the November 5, 2009 work injury the substantial cause of Employee’s disability and need for medical treatment?

Employee contends his November 5, 2009 work injury is the substantial cause of his disability and need for medical treatment.  Employer contends Employee’s disability and need for medical treatment are not due to the work injury and, consequently, he is not entitled to further benefits. The parties proposed to settle these differences with a lump-sum payment and submitted a C&R agreement for approval.  Due to concerns about the Medicare indemnification provisions of the agreement, the agreement was not approved and a hearing was scheduled.  Because Employer expressly declined to remove the indemnification provisions from the agreement at hearing, the board panel decided a ruling on the compensability of Employee’s claim was necessary to approve the proposed agreement.
These are factual questions to which the presumption of compensability applies.  Employee raises the presumption of compensability with Dr. McAfee’s November 9, 2009 report and with Dr. Jensen’s September 15, 2010 opinion.  The presumption attaches to Employee’s claim and shifts the burden to Employer, who must rebut the presumption through substantial evidence proving the November 5, 2009 injury was not the substantial cause of Employee’s disability or need for medical treatment.  Employer rebuts the presumption with the EIME report of Dr. Vincent, and the SIME report of Dr. McCormack.   Both physicians attribute Employee’s current back condition to post-surgical developments arising after the 2005 discectomy, which was itself necessitated by the 2004 basketball injury.  Both physicians opined the work injury of November 5, 2009 represented a temporary aggravation to those pre-existing conditions, and Employee was medically stable three or four months following the work-place injury.  This evidence is adequate to rebut the presumption and shift the burdens of production and persuasion to Employee who must prove his claim by a preponderance of the evidence.   

The only direct evidence on causation favoring compensability is the September 15, 2010 opinion of Employee’s treating physician, Dr. Jensen, who opines the November 5, 2009 work injury caused Employee’s pre-existing severe spondylosis at L4-5 to become symptomatic and those symptoms have not subsequently resolved.  However, the 2004 basketball injury necessitating the 2005 surgery is well documented in the medical reports throughout the record, as are Employee’s continuing spinal problems subsequent to the 2005 surgery.    Employee twice sought treatment for other work-place aggravations of his spinal condition prior to the November 5, 2009 injury in this case.  The chronology of the medical history pertaining to Employee’s spine is consistent and supported by two MRI’s and a CT scan.  Prior to the injury in this case, Drs. Petersen and Ballard noted during a previous EIME Employee’s reports of significant pain following the 2005 surgery, and they opined at that time Employee was not a candidate for heavy lifting occupations.  In this case the record quite clearly demonstrates the following chain of events occurred:  the 2004 basketball injury caused what Dr. Zuckerman described as “near complete obliteration of the thecal sac at the L4-5 level,” and what Dr. McCormack described as a “massive L4-5 disc rupture,” necessitating the 2005 discectomy and laminectomy.  As a result of this surgery, Employee developed either arachnoiditis according to Dr. Vincent, or stenosis and post-laminectomy syndrome with scar tissue according to Dr. McCormack, and it is either one or all of these conditions, and not the November 5, 2009 work injury, that is the cause of Employee’s current need for medical treatment.  

Given the body of evidence in the record, the singular opinion from Dr. Jensen is insufficient for Employee to carry his evidentiary burden.  The November 5, 2009 work place injury is not the substantial cause of Employee’s current need for medical treatment, and his claim will be denied.

2) Should the compromise and release agreement be approved?

By its express terms, 42 U.S.C. 1395y provides for the recovery of double damages and creates a private right of action for recoupment of conditional Medicare payments.  In an apparent response to potential governmental or private efforts to recoup medical payments made on behalf of workers’ compensation claimants, employer defense attorneys have recently begun prophylactic efforts to protect their clients from this contingency, and those efforts have included the addition of indemnification provisions to C&R agreements.  And, while it can be argued the likelihood of any attempt to recoup conditional Medicare payments is remote, the opposite could be argued as well, even in this case.  For example, it could be argued the government can only recoup conditional payments in cases where there is a compensable claim.  However, the statute provides for conditional payments even though “payment . . . can reasonably be expected to be made under a workmen's compensation law . . . of . . . a State,” and the question of whether payment could “reasonably be expected” in a given case under Alaska’s, or any other state’s workers’ compensation system, is subject to many differing interpretations and conclusions.  

It could also be argued in this case that since Employee is only 26 years old, he would not become a Medicare beneficiary for another 39 years.  However, the prospect of Employee becoming a Medicare beneficiary is not as remote as it might at first seem.  Although Employee is a young man and many years away from becoming Medicaid eligible at 65, the medical record demonstrates his back condition is quite extensive and his treating physician is planning disc replacement surgery.  Considering the serious issues involving Employee’s spine, it is quite possible Employee might become a Medicare beneficiary due to his disability well before his 65th birthday.  It could further be argued Employee is a modest wage earner and if the government were to attempt to recoup any payments conditionally made on Employee’s behalf, it would first seek recoupment from the “deep pocket,” i.e. Employer or its carrier.  However, that contention presupposes Employee’s economic future and assumes Employee will always be a modest wage earner, would never gain a windfall such as lottery winnings or an inheritance.   

Both the Act and our regulation place an affirmative duty on the board to find a lump-sum settlement in Employee’s best interest.  The C&R was initially rejected on the basis of the indemnification clause.  As confirmed at hearing, Employee neither understood the language in the agreement, nor did he appreciate the potential magnitude of its import.  Regardless of however likely or remote the contingency, it would not be in a pro se claimant’s best interest to shift the entire burden to him of fending off all efforts to recoup conditional payments from every conceivable defendant when Employer and its carrier are not only far better positioned to do so economically, but far better prepared in their appreciation of the issue and risks to shoulder that burden.

As noted above, Employee’s claim for his spinal condition will be denied.  Neither Employee nor anyone else can reasonably expect payments for Employee’s spinal condition are payable under the Act.  Therefore, notwithstanding the indemnification provision in the proposed C&R, the $7,500.00 settlement in exchange for the release of all claims is in Employee’s best interest, and the C&R will be approved.

CONCLUSIONS OF LAW
1) The November 5, 2009 work injury is not the substantial cause of Employee’s disability and need for medical treatment.

2) The compromise and release agreement should be approved.

ORDER

1) Employee’s claim for benefits relating to his spinal condition is denied.

2) The parties proposed compromise and release agreement is approved.

Dated at Fairbanks, Alaska on July 26th, 2012. 
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Robert Vollmer, Designated Chair
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Zeb Woodman, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MOISE RONDON employee / claimant v. MUCHO FRIO INC, employer; COMMERCE AND INDUSTRY INS CO, insurer / defendants; Case No. 200916979; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 26th day of July, 2012.
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Diahann Caulineau-Kraft, Clerk
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