In re RHONDA SMITH & VICTOR SMITH, et al
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ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION 

FOR A FINDING OF THE FAILURE TO 

INSURE WORKERS’ COMPENSATION 

LIABILITY, AND ASSESSMENT 

OF A CIVIL PENALTY AGAINST, 

RHONDA SMITH & VICTOR SMITH, 

d/b/a R&V ENTERPRISES, 

ABC PLUMBING, and ALL ALASKA 

CONSTRUCTION & MAINTENANCE, LLC,

                                                  Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No. 700003514
AWCB Decision No. 12-0137  

Filed with AWCB Anchorage, Alaska

on August 8, 2012


On August 23, 2011, the Alaska Division of Workers’ Compensation (Division), Special Investigations Unit’s (SIU) January 25, 2011 petition for a finding of failure to insure for workers’ compensation liability and for civil penalty assessment was set for a December 14, 2011 hearing.  The December hearing was cancelled at Victor Smith’s request (Request to Cancel Hearing; Order, December 13, 2011).  On March 14, 2012, the petition was set for hearing on May 30, 2012.  This hearing was also continued at Mr. Smith’s request (In re Rhonda & Victor Smith, AWCB Decision No. 12-0092 (May 31, 2012)).  On May 30, 2012, the parties stipulated to a June 26, 2012 hearing on the petition (Division’s computer database).  The hearing was continued to the next day, again at Mr. Smith’s request (In re Rhonda & Victor Smith, AWCB Decision No. 12-0112 (June 27, 2012)).  

The division’s petition was heard on June 27, 2012, in Anchorage, Alaska.  Christine Christensen, SIU investigator, appeared, testified for and represented the division.  Mr. Smith appeared, testified for and represented Rhonda and Victor Smith, R&V Enterprises, ABC Plumbing & Heating, Inc., and All Alaska Construction & Maintenance, LLC (hereafter R&V, ABC, and All Alaska, respectively).  Michael Page appeared and testified for the division.  Ruth Dablemont appeared and testified for R&V and ABC.  The record closed when the panel met to deliberate on August 6, 2012. 

ISSUES

The division contends Mr. Smith doing business as ABC was an employer employing at least one employee, Matthew Mercier, and has never been insured for workplace injuries.  It seeks an order finding Matthew Mercier was ABC’s employee from 2008 through 2011, for purposes of assessing a civil penalty against ABC.

ABC contends Mr. Mercier was not its employee.  It contends he was simply a close, Smith family friend who was learning a trade and volunteering his services to nonprofit organizations and disabled people in need of assistance.

1) Was ABC an “employer” employing at least one “employee” from 2008 to 2011?

The division contends ABC should be assessed a civil penalty under AS 23.30.080(f) as a result of Mr. Mercier’s employment with ABC when it was uninsured for workplace injuries.  Although it has no accurate estimate of uninsured employee workdays Mr. Mercier worked for ABC, the division contends a penalty can nonetheless be calculated and assessed.  It seeks an order assessing an appropriate penalty against ABC.

As stated above, ABC contends Mr. Mercier was not its employee.  Accordingly, ABC opposes a penalty.

2) Should ABC be assessed a civil penalty for failure to insure for workplace injuries from 2008 to 2011, and if so, in what amount?

The division contends Mr. Smith and ABC are personally, jointly, and severally liable for payment of all compensation or other benefits for which ABC may be liable during the time it was uninsured.  It seeks an order so stating.

Mr. Smith and ABC contend ABC had no employees.  They implicitly oppose an order finding Mr. Smith and ABC liable for any injuries which may have occurred during the time it was uninsured.

3) Are Mr. Smith and ABC liable for any compensable injuries which may have occurred during the time ABC was uninsured for workplace injuries?

The division contends All Alaska is an employer employing at least one employee, Kyle Moyer, in 2011.  It seeks an order finding Kyle Moyer was All Alaska’s employee in 2011, for purposes of assessing a civil penalty against All Alaska.

All Alaska’s bookkeeper admitted when All Alaska performs services for others, Mr. Smith and Mr. Moyer do the work.  All Alaska did not expressly deny it was an employer with at least one employee.  Thus, All Alaska implicitly concedes it was an employer employing at least one employee in 2011.

4) Was All Alaska an “employer” employing at least one “employee” in 2011?

The division contends All Alaska should be assessed a civil penalty under AS 23.30.080(f) as a result of Mr. Moyer’s employment with All Alaska when it was uninsured for workplace injuries.  Although it has no accurate estimate of uninsured employee workdays Mr. Moyer worked for All Alaska, the division contends a penalty can nonetheless be calculated and assessed.  It seeks an order assessing an appropriate penalty against All Alaska.

As stated above, All Alaska implicitly concedes Mr. Moyer was its employee and did not expressly deny it.  It did not state a position on the division’s penalty request.  Consequently, it implicitly does not oppose the requested order.

5) Should All Alaska be assessed a civil penalty for failure to insure for workplace injuries in 2011, and if so, in what amount?

The division contends All Alaska is liable for payment of all compensation or other benefits for which All Alaska may be liable during the time it was uninsured.  It seeks an order so stating.

All Alaska does not dispute its status as an employer employing employees.  It did not expressly state a position on the division’s request it be found liable for any compensable injuries occurring during the period for which was uninsured.

6) Is All Alaska liable for any compensable injuries which may have occurred during the time it was uninsured for workplace injuries?

The division contends Mr. and Mrs. Smith doing business as R&V were an uninsured employer from September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010.  It contends Mr. and Mrs. Smith together with R&V are jointly and severally subject to and liable for any penalties assessed under 
AS 23.30.080(f).  The division contends Mr. and Mrs. Smith and R&V should be assessed a civil penalty under AS 23.30.080(f) for the periods September 3, 2008 to September 27, 2008, from September 3, 2009 to October 30, 2009, and from September 3, 2010 to September 25, 2010.  It seeks an order so stating.

Mr. and Mrs. Smith and R&V do not dispute they were an employer and uninsured for workplace injuries from September 3, 2008 to September 27, 2008.  However, they contend they have not had a workers’ compensation insurance policy “cancellation” since September 3, 2009.  They implicitly oppose a penalty from September 3, 2009 to October 30, 2009, and from September 3, 2010 to September 25, 2010.

7) Should Mr. and Mrs. Smith and R&V be assessed a civil penalty for failure to insure for workplace injuries September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010, and if so, in what amount?

The division contends Mr. and Mrs. Smith and R&V should be found personally, jointly, and severally liable for payment of all compensation or other benefits for which the corporation is liable during the time it was uninsured for workplace injuries.  It seeks an order so stating.

Mr. and Mrs. Smith and R&V do not expressly dispute the division’s contention.  Consequently, they implicitly do not oppose the requested order.

8) Are Mr. and Mrs. Smith and R&V liable for any compensable injuries which may have occurred September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) Mr. Smith set up ABC as an “entity,” originally established so R&V could get wholesale, discounted prices on supplies with which to perform maintenance on its acquired properties.  However, this concept got “out of hand,” and ABC started plumbing and heating maintenance for customers.  Mr. Smith stopped this “for awhile” but began getting personal phone calls, because he is “ABC,” and resumed plumbing for organizations such as Salvation Army and Hospice.  Mr. Smith was aware of the necessity for licensed tradesmen to perform certain plumbing repairs.  Nevertheless, he felt compassion for nonprofit organizations without adequate funds to pay for heating and plumbing repairs (id.).

2) ABC has never had a workers’ compensation insurance policy (Christensen).

3) Mr. Smith testified the Municipality of Anchorage “required” him to establish All Alaska, for reasons unknown to Mr. Smith (Smith).  

4) All Alaska has always been a limited license company, or “LLC” (id.).

5) According to Mr. Smith, All Alaska’s sole purpose and existence was “to make the Municipality of Anchorage happy” and had to do with city permitting requirements (id.).

6) All Alaska is a general contractor for which Mr. Smith has a contractor’s license (Dablemont).

7) All Alaska’s purpose has changed since its inception as Mr. Smith described it.  Currently, All Alaska does work on other people’s property only, which explains why it currently has “earnings.”  When All Alaska currently does work for other people, Mr. Smith and Kyle Moyer do the work.  All Alaska had earnings of approximately $30,000.00 in 2011 (id.).

8) All Alaska “borrows” employees from R&V, and these people are paid under R&V; Jeremy Joy and Mike Stein are examples (Notice of Evidence to Be Introduced at Hearing, July 12, 2011, at 61).

9) Mr. and Mrs. Smith have done business as R&V, buying, restoring and renting “distressed” properties for many years.  R&V Enterprises is in the business of “property development and property rentals.”  R&V buys properties from individuals or banks, and performs full-range remodeling as required to make the properties into income producing units.  Typically, R&V keeps the properties for rental purposes.  R&V also advertises its units for rent, has a property manager, depreciates the buildings for tax purposes, rents units and collects rent from tenants.  The property or general manager show properties to potential renters, someone prepares contracts for signature, handles complaints from tenants or neighbors and goes to court to evict tenants when necessary.  If a tenant damages the property, R&V repairs the unit to make it rentable (Smith).

10) R&V is listed with the State of Alaska, Division of Corporations as a sole proprietorship with the former Rhonda Counselman, now Rhonda Smith, as the owner (Notice of Evidence to Be Introduced at Hearing, July 12, 2011, at 1; Smith).

11) Mr. and Mrs. Smith were corporate officers before R&V’s corporate filing lapsed around 1994; thereafter, Mr. Smith was president, vice president, secretary and treasurer (Smith).

12) On November 27, 2001, James Huffman reported an ankle injury while employed by R&V, which was insured for workplace injuries at the time (Notice of Evidence to Be Introduced at Hearing, July 12, 2011, at 92).

13) On January 7, 2002, Mr. Huffman reported a lower back strain while employed by R&V, which was insured for workplace injuries at the time (id. at 96).

14) R&V has a history of injuries while it was insured under AS 23.30.075 (observations).

15) On January 23, 2002, R&V’s workers’ compensation policy was cancelled and a new policy was not obtained until February 21, 2002, resulting in a 29 calendar day lapse in coverage (Additional Notice of Evidence to Be Introduced at Hearing, December 5, 2011, at A1; see also Additional Notice of Evidence to Be Introduced at Hearing, November 25, 2011, page 170).

16) On September 11, 2002, R&V’s workers’ compensation policy was cancelled again and a new policy was not obtained until September 3, 2004, resulting in a 246 calendar day lapse in coverage (id. at A2; id.).  

17) On May 17, 2006, In re Rhonda & Victor Smith d/b/a R&V Enterprises, AWCB Decision No. 06-0123 (May 17, 2006) found R&V employed one or more individuals in the course of its business between September 3, 2005, and October 22, 2005, when it was not insured for workplace injuries.  It found in AWCB Case No. 700001606 R&V failed to ensure for liability under the Alaska Workers’ Compensation Act in violation of AS 23.30.075.  At a hearing in May 2006, Mr. Smith testified he understood “the vital importance of keeping coverage current, as he is personally paying for an uninsured injury.”  R&V was not assessed a civil penalty (In re Rhonda & Victor Smith, AWCB Decision No. 06-0123, at 2).

18) R&V has a history of a workplace injury while it was in violation of AS 23.30.075 (id.; see also Notice of Evidence to Be Introduced at Hearing, July 12, 2011, at 100; observations).

19) On November 13, 2006, the division sent R&V a letter, petition, and discovery demand in another matter, AWCB Case No. 700001942, alleging Employer was uninsured for workplace injuries between September 3, 2006 and November 13, 2006 (Additional Notice of Evidence to Be Introduced at Hearing, November 25, 2011, at 304-310).

20) AWCB Case No. 700001942 never came before the board for hearing and its disposition is not known (Christensen).

21) R&V previously violated AS 23.30.075 (observations).

22) On September 3, 2008, R&V’s workers’ compensation insurance policy was cancelled for nonpayment of premium, and a new policy was obtained on September 27, 2008, resulting in a 24 calendar day lapse in coverage (Notice of Evidence to Be Introduced at Hearing, September 12, 2011, at 40).

23) On September 3, 2009, R&V’s workers’ compensation insurance policy was again cancelled for nonpayment of premium, and a new policy was obtained on October 3, 2009, resulting in a 57 calendar day lapse in coverage (id.).

24) On February 28, 2010, 8 AAC 45.176 went into effect, created “aggravating factors” in failure to insure cases, and set minimum and maximum penalties (observations).

25) On September 3, 2010, R&V’s workers’ compensation insurance policy was cancelled yet again for nonpayment of premium, and a new policy was obtained on September 25, 2010, resulting in a 22 calendar day lapse in coverage (Notice of Evidence to Be Introduced at Hearing, September 12, 2011, at 41).

26) R&V had several failures to maintain workers’ compensation insurance after previous notification by the division of a lack of coverage (observations).

27) On January 26 2011, the division sent by certified mail a letter and petition alleging failure to insure from September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010, and a discovery demand directed to Mr. and Mrs. Smith, and three entities owned by them: R&V, ABC, and All Alaska (letter, January 25, 2011; Petition, January 25, 2011; Discovery Demand, January 26, 2011; Christensen).

28) The division filed its January 26, 2011 petition against Mr. and Mrs. Smith and their three businesses, ABC, All Alaska and R&V, because the companies appeared to share many of the same employees and business relationships among the entities were unclear (Christensen).

29) The division based its January 2011 petition on information from the National Commission on Compensation Insurance (NCCI) and Liberty Mutual Insurance agent, Cory Collins (Notice of Evidence to be Presented at Hearing, July 11, 2011, at 12-32, 39-41; Christensen).

30) The NCCI is a credible source of workers’ compensation insurance coverage information (experience, judgment, observations).

31) On January 27, 2011, the United States Postal Service (USPS) delivered the letter, petition, and discovery demand (USPS.Com Track & Confirm, January 27, 2011).

32) ABC, All Alaska and R&V did not respond to the division’s certified mail, so on March 10, 2011, the division sent a letter regarding the previous documents to them at two separate addresses of record, and one of these letters returned to the division “unclaimed” (Christensen).

33) ABC, All Alaska and R&V failed to comply with the division’s initial discovery demand within 30 days after the demand (id.).

34) ABC, All Alaska and R&V ignored certified mail (id.; observations).

35) Bookkeeper Ruth Dablemont received hearsay information from R&V’s insurance agent stating R&V had no workers’ compensation insurance policy cancellations since September 3, 2009 (Dablemont).

36) Ms. Dablemont told Mr. Smith R&V had no workers’ compensation insurance policy cancellations since September 3, 2009 (Smith).

37) Mr. Smith disputed the division’s records concerning employee Kyle Moyer’s workers’ compensation insurance coverage and said he was properly insured at all times (Smith).

38) Michael Page is a contractor license investigator with the State of Alaska, Department of Labor and investigates complaints from people who have dealt with contractors, and tries to resolve their complaints (Page).
39) Mr. Page investigated complaints against Mr. Smith for plumbing ABC performed in January 2010.  Mr. Page, along with investigator Christensen, investigated Mr. Smith’s businesses and interviewed Matthew Mercier, ABC’s alleged employee.  During this interview, in respect to Mr. Mercier’s status as ABC’s employee, Mr. Smith admitted he was fully “responsible for” Mr. Mercier; Mr. Mercier actually did the work subject of the complaint from a home owner; the property owner was supposed to pay Mr. Mercier directly; Mr. Smith initially denied Mr. Mercier’s work on the residence was done under ABC’s auspices and stated the work was done on the premise the homeowner would pay Mr. Mercier directly for the services rendered; Mr. Smith later admitted Mr. Mercier was Mr. Smith’s employee but maintained the consumer was going to pay Mr. Mercier “directly”; Mr. Smith later acknowledged responsibility “directly or indirectly” for “the whole mess,” referring to a boiler installation subject of the consumer’s complaint (id.).

40) Mr. Mercier told investigator Page he worked for Mr. Smith “40 to 50 times,” Mr. Smith provided all the tools and equipment necessary for the work performed, and when Mr. Smith called him, Mr. Mercier would perform the jobs.  Mr. Mercier did not receive a W-2 form for Mr. Smith, whom he described as a “good friend” (id.).

41) Mr. Page told Mr. Smith he and Mr. Mercier could not plumb without a plumbing license and a “certificate of fitness.”  ABC received more than one “cease and desist” order from the State of Alaska directing it not to plumb (id.).

42) If a person has to cut a plumbing pipe or perform any kind of soldering, they must be a licensed tradesman, holding a “certificate of fitness.”  Such a person can volunteer his or her services, but must be properly licensed (id.).

43) Mr. Smith and Mr. Mercier own property together and “do things together” all the time.  Mr. Smith does work for Salvation Army and Hospice, seldom bills for his services, loses money, and does it as charity so he can “feel good.”  He sometimes tells people for whom he does services to pay the person doing the work “directly,” and Mr. Smith will “be responsible.”  Mr. Mercier works for Shell as his regular job (Smith).

44) During the periods of lapse subject of the divisions January 25, 2011 petition, September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010, ABC was incorporated (id.).

45) At hearing, Mr. Smith again denied Mr. Mercier was ABC’s employee.  However, he admitted Mr. Mercier would often “ride around” with Mr. Smith to a disabled person’s home or to a non-profit organization where Mr. Smith and Mr. Mercier would do “volunteer work” and Mr. Smith would “tell” the person to give Mr. Mercier “$30.00 or something.”  If, hypothetically, Mr. Mercier had a serious injury while plumbing under Mr. Smith’s auspices, in Mr. Smith’s opinion Mr. Mercier would not be covered by anyone’s workers’ compensation insurance.  Mr. Smith says he would pay for the injury himself, because Mr. Mercier is “like a son” to him.  Mr. Smith explained some customers get “pissed” if someone performs maintenance services for them, i.e., as a “volunteer,” without taking any money in exchange.  Mr. Mercier did not have the right to hire someone to help him perform plumbing for Mr. Smith on someone else’s property.  Mr. Smith exercised control over what Mr. Mercier was doing while plumbing.  Though Mr. Mercier has “quite a few” of his own tools, ultimately Mr. Smith provides Mr. Mercier’s plumbing tools.  Mr. Smith had the ability to tell Mr. Mercier to stop work and do something else.  Mr. Smith had the right to supervise Mr. Mercier’s work and tell him to do it over if it was unsatisfactory.  Tools Mr. Mercier would use for plumbing could be of considerable value.  Mr. Smith typically would not take money offered by some customers if he knew they could not afford it.  If, hypothetically, Mr. Mercier’s plumbing repairs were inadequate and serious property damage resulted, Mr. Smith would put any damages on his liability insurance.  Mr. Smith had a verbal agreement with nonprofits such as Salvation Army and Hospice who would call him, and he and Mr. Mercier would perform plumbing.  ABC’s usual business is plumbing.  Mr. Smith does not believe Mr. Mercier has his own disability insurance policy to cover him for any on-the-job injuries, because he was employed full time elsewhere.  Mr. Smith would refer “difficult” plumbing jobs to another plumbing shop.  Mr. Mercier’s plumbing required relatively little skill.  He rode around with Mr. Smith so “he could learn” some of Mr. Smith’s plumbing skills.  Thus, the plumbing and heating work Mr. Smith and Mr. Mercier did, though important and honorable, required relatively little training and skill.  Mr. Mercier worked with Mr. Smith doing plumbing and heating repairs and maintenance for others for about “eight to nine years.”  Mr. Mercier’s regular job is with Shell on an oil platform.  Mr. Mercier frequently goes to Mr. Smith’s house on weekends and rides with Mr. Smith on plumbing jobs, assisting with the work.  His work for ABC is, therefore, intermittent as opposed to continuous (id.; experience, judgment, observations and inferences drawn from all the above).

46) During the periods of lapse subject of the division’s January 25, 2011 petition, September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010, R&V was not incorporated, and was simply a “partnership” between Mr. Smith and his wife Rhonda Smith (Smith).

47) Ruth Dablemont, bookkeeper for All Alaska and R&V, but not for ABC, testified “severe financial difficulties” required R&V to make employee cutbacks, which resulted in lower payroll, reflected in reduced workers’ compensation insurance premiums over the last few years.  During policy period September 2008 through September 2009, R&V probably had 10 people working for it (Dablemont).  

48) Mr. Smith is the person actively in charge of ABC, All Alaska and R&V’s businesses (Smith).

49) Mr. Smith had authority to insure ABC, All Alaska and R&V (id.).

50) The record does not contain adequate evidence with which to assess a civil penalty against ABC or All Alaska (id.).

51) On occasions since 2006 when R&V’s workers’ compensation insurance was cancelled, the cancellation arose from a “bad employee” who did not give Ms. Dablemont the mail, including premium invoices and audit requirements, in a timely fashion.  Once Ms. Dablemont obtained the mail, it was difficult to “come up with the money” to make timely payments.  Late premium or audit payments caused policy cancellations (id.).

52) R&V has one mitigating factor: it had workers’ compensation insurance coverage at the time the division served its petition (Christensen).

53) R&V has six “aggravating factors” including: 1) failure to maintain workers’ compensation insurance after previous notification by the division it lacked coverage; 2) previous violations of AS 23.30.075; 3) failure to comply with the division’s initial discovery demand within 30 days; 4) a history of an employee injury sustained while R&V was in violation of AS 23.30.075; 5) a history of an employee injury sustained while R&V was insured under 
AS 23.30.075; and 6) a lapse in business practice that would be used by a reasonably diligent businessperson, including ignoring certified mail (id.; observations).

54) R&V had 103 uninsured calendar days and 266 uninsured employee workdays during the lapsed periods at issue, September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010 (Christensen; observations; Notice of Evidence to Be Introduced at Hearing, July 12, 2011, at 40-41).

55) Of the total 103 calendar day lapse in coverage, 81 days came before 8 AAC 45.176’s effective date and 22 days came after (observations).

56) It is difficult to determine from the record exactly how many of the total 266 uninsured employee work days accrued before and after 8 AAC 45.176’s effective date, because the division’s evidence does not separate the periods and some R&V employees did not keep time cards (id.; see also Notice of Evidence to Be Introduced at Hearing, July 12, 2011, at 89).

57) R&V had at least 12 identifiable uninsured employee workdays after 8 AAC 45.176’s effective date, leaving 254 uninsured employee workdays accrued before its effective date (266 – 12 = 254) (id., at 86-88).

58) R&V’s workers’ compensation insurance policy effective September 27, 2008 through September 3, 2009, had a total estimated annual policy premium of $11,041.00, because payroll was higher during a period when R&V purchased a building needing considerable repairs (id. at 33; Dablemont).

59) R&V’s policy effective October 30, 2009 to September 3, 2010, had a total estimated annual policy premium of $3,101.00 (Notice of Evidence to Be Introduced at Hearing, July 12, 2011, at 37).

60) R&V’s current workers’ compensation insurance policy annual premium is estimated at $2,190.00, resulting in a $6.00 per day estimated cost to insure ($2,190.00 / 365 = $6.00) (Notice of Evidence to Be Introduced at Hearing, November 25, 2011, at 330; observations).

61) Prorating its policy premium at $6.00 per day, R&V would have paid $618.00 in workers’ compensation premiums, had it been insured for workplace injuries during the 103 calendar day lapse (103 calendar days x $6.00 = $618.00) (observation).

62) At $6.00 per day, R&V would have paid $486.00 for the 81 day lapse occurring before 
8 AAC 45.176’s effective date (81 calendar days x $6.00 = $486.00) (id.).

63) At $6.00 per day, R&V would have paid $132.00 for the 22 day lapse occurring after 
8 AAC 45.176’s effective date (22 calendar days x $6.00 = $132.00) (observations).

64) Twice the prorated premium for the 81 day lapse before 8 AAC 45.176’s effective date is $972.00 ($486.00 x 2 = $972.00) (id.).

65) Twice the prorated premium for the 22 day lapse after 8 AAC 45.176’s effective date is $264.00 ($132.00 x 2 = $264.00) (id.).

66) Using 8 AAC 45.176 merely as a guideline, considering one mitigating and six aggravating factors, and selecting a lower range civil penalty of $250.00 per uninsured employee work day for the 254 uninsured employee work days occurring before 8 AAC 45.176’s effective date, results in a civil penalty of $63,500.00 (254 uninsured employee work days x $250.00 per day = $63,500.00) (id.).  

67) Applying 8 AAC 45.176, given six aggravating factors, and selecting a lower range civil penalty of $250.00 per uninsured employee work day for the 12 identifiable uninsured employee work days occurring after 8 AAC 45.176’s effective date, R&V’s minimum civil penalty for the 12 uninsured employee work days comes to $3,000.00 (12 uninsured employee work days x $250.00 per day = $3,000.00) (id.). 

68) Combining findings for the pre- and post-regulation days results in a total civil penalty of $66,500.00 (266 uninsured employee work days x $250.00 = $66,500.00) (id.).

69) The penalty R&V can be assessed under 8 AAC 45.176 for the 12 uninsured employee work day lapse occurring after 8 AAC 45.176’s effective date is more than two times the premium R&V would have paid during the same lapse had it complied with the law ($3,000.00 vs. $264.00) (id.).

70) Given these factual findings, R&V could be assessed a civil penalty of $266,000.00 (266 uninsured employee work days x $1,000 per day = $266,000.00).

71) R&V had “just under 1 million” in earnings in 2011, which is a great improvement over recent years (Dablemont).
72) Given R&V’s 2011 earnings of just under $1 million, a total civil penalty of $66,500.00 is not unreasonably punitive, is fair, and is not likely to force R&V out of business, harm the community or cause loss of employment (experience, judgment, observations, and inferences drawn from all of the above).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.075.  Employer’s liability to pay.  (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of the employer’s financial ability to pay directly the compensation provided for. . . . 
AS 23.30.080.  Employer’s failure to insure. . . .

. . .

(f) If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

(g) If an employer fails to pay a civil penalty order issued under (d), (e), or (f) of this section within seven days after the date of service of the order upon the employer, the director may declare the employer in default. . . .

Workers’ compensation acts nationwide frequently provide for penalties against employers that fail to obtain workers’ compensation insurance.  See 101 C.J.S. Workers’ Compensation §1577.  Since the November 7, 2005 effective date of amendments to the Alaska Workers’ Compensation Act (Act), when an employer subject to AS 23.30.075 fails to insure, the law grants discretion to assess a civil penalty of up to $1,000.00 for each employee, for each day an employee is employed while the employer fails to insure.  Alaska’s penalty provision in 
AS 23.30.080(f) is one of the highest in the nation.  See, e.g., In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006); In re Edwell John, Jr., AWCB Decision No. 06-0059 (February 14, 2006).  Alaska’s statute’s severity is a policy statement: failure to insure for workers’ compensation liability will not be tolerated in Alaska.

In general, in assessing an appropriate civil penalty, consideration is given to a number of factors to determine whether an uninsured employer’s conduct, or the impact of that conduct, aggravates its offense.  A penalty is assessed based on the unique circumstances arising in each case.  The primary goal of a penalty under AS 23.30.080(f) is not to be unreasonably punitive, but rather to bring an employer into compliance, deter future lapses, ensure the continued employment of the business’ employees in a safe work environment, and satisfy the community’s interest in fairly penalizing an offender.  Alaska R & C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, AWCAC Appeal No. 07-043 (September 16, 2008).  A penalty is not intended to destroy a business or cause the loss of employment (id. at page 27).  In assessing a civil penalty, consideration is given to the period the employer was uninsured, and any injury history.  Injury history gives an indication as to whether the work is dangerous.  Lastly, the employer’s ability to pay the penalty must be assessed (id.).

Civil penalties for cases occurring before 8 AAC 45.176’s effective date used a different method for determining the proper penalty.  Based on In re Edwell John, Jr. AWCB Decision No. 06-0059 (March 8, 2006), In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007), In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006), In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007), In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006), In re Alaska Sportsfishing Adventures, AWCB Decision No. 07-0040 (March 1, 2007), In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) and In re Corporate Chiropractic, Inc., AWCB Decision No. 07-0098 (April 24, 2007) consideration is given to the penalty’s appropriateness in light of the employer’s business’ viability, the violation’s gravity, any extent to which the employer has complied with provisions requiring acquisition of worker’s compensation insurance or has otherwise attempted to remedy consequences of its violation.  

Factors weighed in setting civil penalties have included: number of days of uninsured employee labor; business size; record of injuries; extent of the employer’s compliance with the Act; diligence exercised in remedying the failure to insure; clarity of insurance cancellation notice; the employer’s compliance with the investigation and remedial requirements; diligence in claiming certified mail; injury risk to employees; the penalty’s impact on the employer’s continued viability; the penalty’s impact on the employees or the employer’s community; the employer’s regard for statutory requirements; violation of a stop work order; and credibility of the employer’s promises to correct its behavior.  Considering these factors, a wide range of penalties, from $0 up to $1,000.00 per uninsured employee work day has been assessed based on the specific circumstances.  See, e.g., In re Homer Senior Citizens, Inc., AWCB Decision No. 07-0334 (November 6, 2007) (no penalty); In re Casa Grande, Inc. and Francisco Barajas, AWCB Decision No. 07-0288 (September 21, 2007) ($1,000 per employee per day with part suspended).

However 8 AAC 45.176, effective February 28, 2010, set minimum and maximum penalty benchmarks, based primarily on aggravators, which were not present when much of the prior failure to insure decisional law was made.  Ordinarily, provisions providing penalties against employers will be strictly construed.  Petty v. Mayor, et al., of College Park, 11 S.E.2d 246 (1940).  This relatively new regulation has been held not to apply retrospectively to cases in which the insurance lapse occurred prior to the regulation’s effective date, as the regulation in some cases may result in an increase in penalties.  In re Midnight Sun Montessori School, Inc., AWCB Decision No. 10-0080 at 10, n. 27 (May 3, 2010).  See also,
 In re RMR Parts, AWCB Decision No. 10-0152 at 10, n. 33 (September 7, 2010); In re Keiki Home, LLC, AWCB Decision No. 10-0171 at 13 (October 14, 2010).

AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.395. Definitions.  In this chapter,

. . .

(19) ‘employee’ means en employee employed by an employer as defined in (20) of this section;

(20) ‘employer’ means the state of its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state; . . . .

8 AAC 45.120. Evidence . . . .

. . .

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. . . .  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. . . .

Effective February 28, 2010:

8 AAC 45.176. Failure to provide security: assessment of civil penalties. (a) If the board finds an employer to have failed to provide security as required by 
AS 23.30.075, the employer is subject to a civil penalty under AS 23.30.080(f), determined as follows: 

(1) if an employer has an inadvertent lapse in coverage, the civil penalty assessed under AS 23.30.080(f) for the employer’s violation of AS 23.30.075 may not be no more than the prorated premium the employer would have paid had the employer been in compliance with AS 23.30.075; the division shall consider a lapse in coverage of not more than 30 days to be inadvertent if the employer has changed carriers, ownership of the employer has changed, the form of the business entity of the employer has changed, the individual responsible for obtaining workers’ compensation coverage for the employer has changed, or the board determines an unusual extenuating circumstance to qualify as an inadvertent lapse; 

(2) if an employer has not previously violated AS 23.30.075, and is found to have no aggravating factors, and agrees to a stipulation of facts and executes a confession of judgment without action, without a board hearing, the employer will be assessed a civil penalty of two times the premium the employer would have paid had the employer complied with AS 23.30.075;

(3) if an employer has not previously violated AS 23.30.075, and is found to have no more than three aggravating factors, the employer will be assessed a civil penalty of no less than $10 and no more than $50 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with 
AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (2) of this subsection; 

(4) if an employer is found to have no more than six aggravating factors, the employer will be assessed a civil penalty of no less than $51 and no more than $499 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (3) of this subsection; 

(5) if an employer is found to have no fewer than seven and no more than 10 aggravating factors, the employer will be assessed a civil penalty of no less than $500 and no more than $999 per uninsured employee workday; however, the civil penalty may not be less than four times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (4) of this subsection; 

(6) if an employer is found to have more than 10 aggravating factors, the employer will be assessed a civil penalty of $1,000 per uninsured employee workday. 

(b) A civil penalty assessed under (a) of this section may not exceed the maximum civil penalty allowed under AS 23.30.080(f). 

(c) An employer receiving government funding of any form to obtain workers’ compensation coverage under AS 23.30.075 that fails to provide that coverage may be assessed the maximum civil penalty under AS 23.30.080(f). 

(d) For the purposes of this section, ‘aggravating factors’ include  

(1) failure to obtain workers’ compensation insurance within 10 days after the division’s notification of a lack of workers’ compensation insurance; 

(2) failure to maintain workers’ compensation insurance after previous notification by the division of a lack of coverage;

(3) a violation of AS 23.30.075 that exceeds 180 calendar days; 

(4) previous violations of AS 23.30.075; 

(5) issuance of a stop order by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(6) violation of a stop order issued by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(7) failure to comply with the division’s initial discovery demand within 30 days after the demand; 

(8) failure to pay a penalty previously assessed by the board for violations of AS 23.30.075; 

(9) failure to provide compensation or benefits payable under the Act to an uninsured injured employee; 

(10) a history of injuries or deaths sustained by one or more employees while employer was in violation of AS 23.30.075; 

(11) a history of injuries or deaths while the employer was insured under 
AS 23.30.075; 

(12) failure to appear at a hearing before the board after receiving proper notice under AS 23.30.110; 

(13) cancellation of a workers’ compensation insurance policy due to the employer’s failure to comply with the carrier’s requests or procedures; 

(14) lapses in business practice that would be used by a reasonably diligent business person, including 

(A) ignoring certified mail; 

(B) failure to properly supervise employees; and 

(C) failure to gain a familiarity with laws affecting the use of employee labor; 

(15) receipt of government funding of any form to obtain workers’ compensation coverage under AS 23.30.075, and failure to provide that coverage.

(e) In this section,

. . .

(2) ‘uninsured employee workday’ means the total hours of employee labor utilized by the employer while in violation of AS 23.30.075 divided by eight. 

8 AAC 45.890. Determining employee status. For purposes of AS 23.30.395 (19) and this chapter, the board will determine whether a person is an ‘employee’ based on the relative-nature-of-the-work test.  The test will include a determination under (1)-(6) of this section.  Paragraphs (1) and (2) of this section are the most important factors, and at least one of these two factors must be resolved in favor of an ‘employee’ status for the board to find that a person is an employee.  The board will consider whether the work 

(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer 

(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status; 

(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status; 

(C) has the right to extensive supervision of the work then there is a strong inference of employee status; 

(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status; 

(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and 

(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed; 

(2) is a regular part of the employer’s business or service; if it is a regular part of the employer’s business, there is an inference of employee status; 

(3) can be expected to carry its own accident burden; this element is more important than (4)-(6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status; 

(4) involves little or no skill or experience; if so, there is an inference of employee status; 

(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status; 

(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status. 

ANALYSIS

This case has disputed material facts.  ABC implicitly disputes it was an employer employing employees during the relevant periods.  It denies liability for any penalties.  All Alaska and R&V do not dispute they were employers employing employees.  AS 23.30.395(19)-(20).  R&V disputes its workers’ compensation insurance policy was cancelled at any time after September 3, 2009, and denies liability for a penalty after that date.  

1) Was ABC an “employer” employing at least one “employee” from 2008 to 2011?

The division contends ABC was an employer and employed at least one individual between 2008 through 2011.  ABC contends the individual, Matt Mercier, was not its employee but was simply a family friend who was trying to learn plumbing and went with Mr. Smith as the two provided volunteer plumbing services for nonprofit organizations and disabled people who lacked funds to a plumber.

The law defines an “employer” as a person who employs one or more persons in connection with a business conducted in this state, which comes within the scope of the Alaska Workers’ Compensation Act.  AS 23.30.395(20).  “Employee” is somewhat circularly defined as “an employee employed by an employer,” as defined above.  Id. at (19).  Employee status is determined in disputed cases, such as this, by the “relative nature of the work test.”  
8 AAC 45.890.  There are six factors under the test, and this decision must consider the nature of the work the purported employee performs in respect to each factor.  Factors one and two are “most important,” and at least one of these two factors must be resolved in favor of “employee” status for this decision to find a person is an employee.

(A) Is Mr. Mercier’s work for ABC a “separate calling or business,” and does he have the right to hire or terminate others to assist in performing a service for which he was hired?  If so, there is an inference Mr. Mercier is not an employee.  

Mr. Mercier has a regular job working for Shell.  There is no evidence he has a plumber’s license or a certificate of fitness to plumb.  Plumbing is not Mr. Mercier’s calling or business.  
8 AAC 45.890(1).  Mr. Smith expressly stated Mr. Mercier did not have the right to hire or terminate others to assist in the performance of services for ABC.  Id.  Mr. Smith as ABC’s principal had the right to exercise control over Mr. Mercier’s manner and means to accomplish the plumbing he performed.  8 AAC 45.890(1)(A). Mr. Smith and Mr. Mercier could have terminated their relationship at will without cause.  8 AAC 45.890(1)(B).  Mr. Smith conceded he was completely responsible for Mr. Mercier’s work and had the right to supervise it.  
8 AAC 45.890(1)(C). Furthermore, Mr. Smith provided Mr. Mercier the tools and the jobs to accomplish the work he was performing.  Mr. Smith conceded some tools are of significant value.  8 AAC 45.890(1)(D). Though Mr. Smith argued he never paid Mr. Mercier for his work, Mr. Smith testified he would on occasion tell customers to pay Mr. Mercier directly a random fee, such as $30.00, which resembles a piecemeal rate.  8 AAC 45.890(1)(E).  When Mr. Mercier went to Mr. Smith’s home on weekends, Mr. Smith would invite him to participate in ABC plumbing jobs.  Thus, Mr. Smith and Mr. Mercier had an oral agreement, which included Mr. Smith training Mr. Mercier how to plumb.  8 AAC 45.890(1)(F).  As Mr. Mercier did not testify, it is unknown how he viewed this arrangement.  However, the parties’ conduct bears the earmarks of an employer-employee relationship and bears no indicia Mr. Mercier is an independent contractor or a separate plumbing entity.  Id.  To the contrary, these factors show a strong inference of employee status.  The first factor is resolved in favor of “employee status” for Mr. Mercier vis-à-vis ABC.  8 AAC 45.890(1).

(B) Is Mr. Mercier’s work with ABC a regular part of ABC’s business or service?  If so, there is an inference of employee status.

Mr. Smith conceded Mr. Mercier plumbed when he accompanied him on jobs.  Mr. Smith was teaching Mr. Mercier how to plumb.  Though ABC was initially established so R&V could obtain wholesale discounts on plumbing supplies, once ABC morphed into providing plumbing to customers, regardless of whether the customers were paying customers, plumbing became a regular part of ABC’s business or service.  8 AAC 45.890(2).  Consequently, there is an inference Mr. Mercier was ABC’s employee because he was plumbing on jobs to which Mr. Smith took him, and the customers were people other than R&V.  

(C) Would Mr. Mercier be expected to carry his own accident burden?  If it is unlikely he could meet costs of industrial accidents out of his ABC payments, there is a strong inference of employee status.

Mr. Mercier was seldom paid, if he was paid at all.  This does not change his status as an employee, however.  Many workers perform services for employers and are never paid for their work.  To Mr. Smith’s knowledge, Mr. Mercier did not have his own disability insurance to cover work-related injuries.  As he was seldom if ever paid, Mr. Mercier could not be expected to purchase disability insurance from his ABC remuneration, and he could not be expected to meet the financial burden caused by medical bills, disability, and permanent impairment which could result from a serious, ABC work-place injury.  Consequently, there is a strong inference Mr. Mercier was ABC’s employee.  8 AAC 45.890(3).

(D) Did Mr. Mercier’s work for ABC involve little or no skill or experience?  If so, there is an inference of employee status.

Mr. Smith conceded learning to plumb was not complicated or difficult.  He was training Mr. Mercier to be a plumber and to perform simpler tasks.  Notably, if Mr. Smith thought a particular plumbing job was too difficult, he would refer the customer to another plumbing shop.  Accordingly, though Mr. Smith and Mr. Mercier’s plumbing was honorable and important work, it involved relatively little or no skill or experience, and Mr. Mercier was learning on the job how to perform the limited plumbing ABC provided.  This factor also creates an inference of employee status. 8 AAC 45.890(4).

(E) Did ABC hire Mr. Mercier for continuous services, or contract him for completion of a particular job?  If his work amounts to hiring for continuance services, there is an inference of employee status.

Mr. Mercier worked with Mr. Smith at ABC for several years, primarily on weekends.  Mr. Smith provided customers and taught Mr. Mercier how to plumb.  Though this factor is a closer call, and it could be said Mr. Mercier was hired for “continuous” weekend services, he was orally contracted for particular jobs, rather than for continuous services.  Therefore, considering this factor, there is no inference of employee status.  8 AAC 45.890(5).

(F) Was Mr. Mercier’s work for ABC intermittent, as opposed to continuous?  If it was intermittent, there is a weak inference of no employee status.

This too is a closer call.  Though there was a clear pattern to Mr. Mercier’s work for ABC on weekends when he was not working his regular job at Shell, his ABC work was intermittent more than it was continuous.  Thus, there is a weak inference of no employee status.  
8 AAC 45.890(6).  

Both (1) and (2), the “most important factors,” are resolved in favor of employee status.  On balance, and considering all elements of the “relative nature the work test,” Mr. Mercier was ABC’s employee.  Because Mr. Mercier is ABC’s “employee,” ABC is necessarily Mr. Mercier’s “employer,” and comes within the scope of the Alaska Worker’s Compensation Act.  
AS 23.30.395(20).

2) Should ABC be assessed a civil penalty for failure to insure for workplace injuries from 2008 to 2011, and if so, in what amount?

Evidence of Mr. Mercier’s work for ABC is limited.  The record shows he worked for ABC primarily on weekends, 50 to 60 times over the past several years.  There is no timecard or other record showing the precise number of hours or days Mr. Mercier worked for ABC.  The law requires civil penalties for uninsured employers be calculated based upon the number of uninsured employee workdays.  AS 23.30.080(f).  If Mr. Mercier’s hours worked for ABC could be accurately estimated, the hours would be divided by eight to determine the number of uninsured employee workdays.  8 AAC 45.176(e)(2).  However, neither Mr. Mercier’s hours nor the number of days he worked for ABC while it was uninsured is in the record.  His uninsured employee work days cannot be accurately estimated.  Accordingly, the division’s request for a penalty against ABC will be denied for lack of adequate evidence.

3) Are Mr. Smith and ABC liable for any compensable injuries which may have occurred during the time ABC was uninsured for workplace injuries?

Though the record does not disclose Mr. Mercier, or any person, who may later claim to have been an ABC employee, suffered a work-place injury while ABC was uninsured, it sometimes takes months or years for injuries to be made manifest.  The fact Mr. Smith and ABC will not be assessed a civil penalty does not negate the fact they can be found liable for any compensable, work-related injuries which occurred during the periods they were uninsured for work-place injuries.  ABC has a general duty to ensure for work-related injuries.  AS 23.30.075(a).  Because it failed to meet this obligation, ABC is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of their ABC employment.  AS 23.30.060.  Accordingly, Mr. Smith and ABC will be found liable for any compensable injuries which may have occurred during the time ABC was uninsured for workplace accidents.

4) Was All Alaska an “employer” employing at least one “employee” in 2011?

The division contends All Alaska was an “employer” and employed at least one “employee” in 2011.  All Alaska does not dispute this contention.  All Alaska’s bookkeeper conceded Kyle Moyer and Mr. Smith would “do the work” if All Alaska goes on a job.  All Alaska only works on non-R&V property, so Mr. Moyer would not have been working under R&V’s auspices when he went on All Alaska jobs.  All Alaska does not expressly deny Mr. Moyer was its employee.  It tacitly concedes as much and did not dispute the division’s investigatory factual findings in this regard.  Furthermore, All Alaska’s bookkeeper conceded All Alaska borrows employees from R&V, making those people All Alaska’s employees while so employed.  Accordingly, it is not necessary to apply the “relative nature of the work test” to All Alaska.  Based upon All Alaska’s admissions, it was an “employer” and employed at least one “employee,” Kyle Moyer, in 2011.  AS 23.30.395(19)-(20).

5) Should All Alaska be assessed a civil penalty for failure to insure for workplace injuries in 2011, and if so, in what amount?

As was true with Mr. Mercier and ABC, evidence of Mr. Moyer’s work for All Alaska is limited.  As explained above, the law requires civil penalties for uninsured employers be calculated based upon the number of uninsured employee workdays.  AS 23.30.080(f).  If Mr. Moyer’s hours worked for All Alaska could be accurately estimated, the hours would be divided by eight to determine the number of uninsured employee workdays.  8 AAC 45.176(e)(2).  Neither Mr. Moyer’s hours nor the number of days he worked for All Alaska while it was uninsured is in the record.  His uninsured employee work days cannot be accurately estimated, so the division’s request for a penalty against All Alaska will be denied for lack of adequate evidence.

6) Is All Alaska liable for any compensable injuries which may have occurred during the time it was uninsured for workplace injuries?

Though the record does not disclose Mr. Moyer, or any person, who may later claim to have been an All Alaska employee, suffered a work-place injury while All Alaska was uninsured, as discussed above it sometimes takes months or years for injuries to manifest.  The fact All Alaska will not be assessed a civil penalty does not negate the fact it can be found liable for any compensable, work-related injuries which occurred during the periods it was uninsured for work-place injuries.  All Alaska has a general duty to ensure for work-related injuries.  
AS 23.30.075(a).  Because it failed to meet this obligation, All Alaska is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of their All Alaska employment.  AS 23.30.060.  All Alaska will be found liable for any compensable injuries which may have occurred during the time All Alaska was uninsured for workplace accidents.

7) Should Mr. and Mrs. Smith and R&V be assessed a civil penalty for failure to insure for workplace injuries September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010, and if so, in what amount?

As Mr. and Mrs. Smith and R&V do not dispute they were an “employer” employing “employees” during the relevant times, the real issue here is whether they were uninsured for the entire period the division alleges, and if so, determination of a proper civil penalty.  As for the first issue, the division produced evidence from NCCI, which is customarily reliable and admissible as credible evidence Mr. and Mrs. Smith and R&V were uninsured for workplace injuries for the periods for which the division seeks a civil penalty.  Mr. and Mrs. Smith and R&V have not argued the NCCI evidence, upon which the division relies, is not credible.  
AS 23.30.122.  By contrast, Mr. Smith and his bookkeeper Ms. Dablemont could only produce hearsay evidence from an insurance agent stating they had no workers’ compensation insurance policy “cancellations” since September 3, 2009.  However, there is no direct evidence of this factual allegation and hearsay evidence cannot be used to support a factual finding unless it supplements or explains direct evidence.  Furthermore, there is no reason this particular hearsay evidence would be admissible over objection in civil court.  8 AAC 45.120(e).  Accordingly, the insurance agent’s hearsay evidence will not be relied upon in this decision.  The divisions NCCI evidence is far more credible, consistent, and reliable, and will be relied upon to find Mr. and Mrs. Smith and R&V were uninsured for workplace injuries September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010.
In this case, determination of a proper civil penalty is complicated because most of the uninsured period occurred prior to the effective date of 8 AAC 45.176, which provides for mandatory minimum and maximum civil penalties in uninsured employer cases.  Some of it occurred after the regulation’s effective date.  As for the 81 day lapse occurring before 8 AAC 45.176’s effective date, it must be determined how many uninsured employee workdays are included in this period.  As best as can be determined from the record, only 12 of the total 266 uninsured employee workdays occurred after the regulation’s effective date.  In other words, 254 uninsured employee workdays fall within the period before 8 AAC 45.176’s effective date, February 28, 2010.  Though the regulation does not apply retroactively to lapses occurring prior to its effective date, the regulation provides good guidelines upon which a civil penalty may be based.

Prior to the regulation’s inception, decisions weighed mitigating and aggravating factors to derive an appropriate civil penalty.  Mr. and Mrs. Smith and R&V had six aggravating factors.  Some of these factors are serious, and troubling.  For example, on May 10, 2006, Mr. Smith testified at a hearing on a prior failure to insure case stating “he understands the vital importance of keeping coverage current, as he is personally paying for in uninsured injury.”  Nonetheless, on September 3, 2006 R&V was once again uninsured for workplace injuries.  R&V had further lapses on September 3, 2008, September 3, 2009, and September 3, 2010.  This reflects at least R&V’s careless disregard for Alaska law requiring R&V to maintain workers’ compensation insurance for its employees.  At worst, it shows R&V’s disdain for the law.

By contrast, R&V had one “mitigating” factor -- it was insured at the time the division filed its petition.  Though R&V is commended for having been insured at times, this does not absolve it from liability for a civil penalty for the numerous times it went without workers’ compensation coverage, exposing its employees to the risks inherent with uninsured injuries.  

Given these facts, R&V could be assessed a civil penalty of $266,000.00 (266 uninsured employee work days x $1,000 per day = $266,000.00).  AS 23.30.080(f).  R&V’s prorated, current workers’ compensation insurance premium results in a cost of only $6.00 per day to insure it for workplace injuries.  At $6.00 per day, R&V would have paid $486.00 for the 81 day lapse occurring before 8 AAC 45.176’s effective date (81 calendar days x $6.00 = $486.00).  Twice the prorated premium for the 81 day lapse before 8 AAC 45.176’s effective date is $972.00 ($486.00 x 2 = $972.00).  Using 8 AAC 45.176 merely as a guideline, considering one mitigating and six aggravating factors, and selecting a lower range civil penalty of $250.00 per uninsured employee work day for the 254 uninsured employee work days occurring before the regulation’s effective date, results in a civil penalty of $63,500.00 (254 uninsured employee work days x $250.00 per day = $63,500.00).  Given the totality of circumstances in this case, a $250 per day civil penalty is not unreasonably punitive, is fair, and is not likely to force R&V out of business, harm the community or cause loss of employment.  

Regulation 8 AAC 45.176 applies to the 22 calendar day lapse and 12 uninsured employee workdays in this case occurring after the regulation’s effective date.  The law requires a civil penalty for this period be the greater of either two times the prorated premium R&V would have paid for the 22 calendar day lapse, had it been properly insured for workplace injuries, or 12 uninsured employee workdays times the per day penalty selected from the range provided in the regulation.  8 AAC 45.176(a)(4).  The available range is from $51.00 minimum to $499.00 maximum per uninsured employee workday (id.).  

In respect to the lapse after the regulations effective date, this decision is constrained to apply the law to the facts.  Mr. Smith did not dispute R&V had six aggravating factors.  Using the lower range $250.00 per uninsured employee workday for an employer with six aggravators, R&V’s civil penalty for the 22 calendar day and 12 uninsured employee workday lapse results in a $3,000.00 civil penalty (12 uninsured employee work days x $250.00 = $3,000.00).  The relatively lower $250.00 end of the available penalty range for R&V with six aggravators is reasonable given the totality of circumstances and R&V’s propensity to have gaps in its workers’ compensation insurance coverage, annually.  This penalty with six aggravating factors is more than two times the premium R&V would have paid had it complied with the law ($3,000.00 vs. $264.00).  8 AAC 45.176(a)(4).  R&V will be assessed a civil penalty for the 22 calendar day and 12 uninsured employee workday lapse in the amount of $3,000.00.

Combining the two periods results in total civil penalty of $66.500.00 for September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010 ($63,500.00 + $3,000.00 = $66,500.00).  The assessed civil penalty is not so egregious as to cause financial difficulty for R&V.  R&V is doing better recently and earned just under $1 million last year.  Given R&V’s 2011 earnings of just under $1 million, a total civil penalty of $66,500.00 is not unreasonably punitive, is fair, and is not likely to force R&V out of business, harm the community or cause loss of employment.  R&V will be assessed a total civil penalty of $66,500.00.

R&V did not request a payment plan; the division requested a payment plan.  To reduce R&V’s financial burden, it will be ordered to make an immediate $16,500.00 civil penalty payment and will be directed thereafter to make 50, $1,000.00 per month civil penalty payments until the entire civil penalty balance is paid in full.  

8) Are Mr. and Mrs. Smith and R&V liable for any compensable injuries which may have occurred September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010?

As has already established, injuries sometimes take a long time to manifest.  Mr. and Mrs. Smith and R&V can be found liable for any compensable, work-related injuries which occurred during the periods it was uninsured for work-place injuries.  Mr. and Mrs. Smith and R&V have a general duty to ensure for work-related injuries.  AS 23.30.075(a).  Because they failed to meet this obligation during the relevant times, Mr. and Mrs. Smith and R&V are conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of their employment.  AS 23.30.060.  Mr. and Mrs. Smith and R&V will be found liable for any compensable injuries which may have occurred during the time Mr. and Mrs. Smith and R&V were uninsured for workplace accidents.  The SIU will be directed to monitor R&V, ABC and All Alaska for compliance with insurance requirements under the Act for five (5) years from the date of this decision.  

CONCLUSIONS OF LAW

1) ABC was an “employer” employing at least one “employee” from 2008 to 2011.

2) ABC will not be assessed a civil penalty for failure to insure for workplace injuries from 2008 to 2011.

3) Mr. Smith and ABC are liable for any compensable injuries which may have occurred during the time ABC was uninsured for workplace injuries.

4) All Alaska was an “employer” employing at least one “employee” in 2011.

5) All Alaska will not be assessed a civil penalty for failure to insure for workplace injuries in 2011.

6) All Alaska is liable for any compensable injuries which may have occurred during the time it was uninsured for workplace injuries.

7) Mr. and Mrs. Smith and R&V will be assessed a civil penalty for failure to insure for workplace injuries September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010, in the amount of $66,500.00.

8) Mr. and Mrs. Smith and R&V are liable for any compensable injuries which may have occurred September 3, 2008 to September 27, 2008, September 3, 2009 to October 30, 2009, and September 3, 2010 to September 25, 2010.

ORDERS

1) The division’s January 25, 2011 petition is granted in all respects against Mr. and Mrs. Smith and R&V.

2) The division’s January 25, 2011 petition is granted establishing ABC and All Alaska as “employers” employing one or more “employees.”
3) The division’s January 25, 2011 petition is granted finding ABC and All Alaska liable for any compensable work-related injuries arising during the time they were uninsured employers.

4) The division’s January 25, 2011 petition requesting a civil penalty against ABC and All Alaska is denied.

5) Pursuant to AS 23.30.080(f), Mr. and Mrs. Smith and R&V are jointly and severally assessed a civil penalty of $66,500.00.
6) The division’s request for a payment plan for Mr. and Mrs. Smith and R&V is granted.  Mr. and Mrs. Smith and R&V shall pay $16,500.00 within seven (7) days of this decision in accord with AS 23.30.080(g).  Thereafter, on the first day of each month Mr. and Mrs. Smith and R&V shall make monthly payments in the sum of $1,000.00 for 50 months until the total civil penalty of $66,500.00 is paid in full.

7) Mr. and Mrs. Smith and R&V are ordered to make payments to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 115512, Juneau, Alaska 99811-5512.  Mr. and Mrs. Smith and R&V are ordered to make their payment checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.  Checks must include AWCB Case Number 700003514, and AWCB Decision Number 12-0137.  If Mr. and Mrs. Smith and R&V fail to make timely payments on the civil penalty as ordered in this decision, the entire $66,500.00 shall immediately be due and owing and the director may declare the entire civil penalty in default and seek collection.  Pending full payment of the civil penalty assessed under AS 23.30.080(f) in accord with this Decision and Order, jurisdiction is maintained.

8) The SIU is directed to monitor Mr. and Mrs. Smith and R&V for five (5) years from the date of this decision for continued compliance with insurance requirements under the Act.
Dated in Anchorage, Alaska on August 8, 2012.












ALASKA WORKERS’ COMPENSATION BOARD
















_______________________________















William Soule,
















Designated Chairman
















_______________________________















Robert C. Weel, Member
















_______________________________















Patricia Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of In re Rhonda and Victor Smith and R&V; ABC Plumbing & heating, Inc.; All Alaska Construction & Maintenance, LLC;  Employers / defendants; Case No. 700003514; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on August 8, 2012.
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