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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JUANA  CONTRERAS-MENDOZA, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

QDOBA MEXICAN GRILL,

                                                  Employer,

                                                    and 

ARGONAUT INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL

DECISION AND ORDER

AWCB Case No. 200804514
AWCB Decision No. 12-0174
Filed with AWCB Anchorage, Alaska 

on October 2 , 2012


Juana Contreras-Mendoza’s (Employee) December 3, 2009 claim was heard on September 4, 2012, in Anchorage, Alaska.  The hearing date was selected on June 7, 2012.  Non-attorney representative Vincent Briggs appeared, testified and represented Employee, who also appeared and testified.  Attorney Erin Egan appeared and represented Qdoba Mexican Grill (Employer) and its workers’ compensation insurer.  Joanne Pride and Tracy Davis also appeared and testified.  The record closed at the hearing’s conclusion on September 4, 2012.

As a preliminary matter, Employer objected to admission or consideration of settlement offer letters.  Employer argued the settlement offers were not relevant factually and not admissible legally.  It asked the letters and any argument related to them be disregarded.  Employee argued the letters were relevant because they are “evidence.”  The chair sustained Employer’s objection, subject to change should the letters become relevant later in the hearing.  As the settlement letters did not become relevant, Employer’s objection remained sustained and the settlement offers and any related arguments were not considered in this decision.  However, as the attachments to this letter were medical billing statements, and served on Employer in a timely manner, the attachments were admissible and considered as evidence.

Employer also objected to documents Employee handed Employer’s counsel at the beginning of the hearing on grounds the material had not been filed and served at least 20 days prior to hearing, pursuant to the regulations.  Employee argued the only new document in the packet was a note from Leslie Dean, M.D., stating she could not make it to the hearing but was willing to give a deposition.  Employer’s counsel, by contrast, argued she had not seen allergy testing performed by Thomas Hunt, M.D.  A decision on this objection was reserved pending a determination whether or not all the documents provided to Employer’s counsel by Employee at hearing had previously been filed and served.  Because Employee served the itemized medical statements on Employer more than 20 days prior to hearing, and the records not otherwise produced in a timely manner to Employer 20 days before the hearing were not necessary for the instant determination, Employer’s objection is granted.  The records not filed and served at least 20 days prior to hearing will not be considered for this decision.

Employer also objected to June 7, 2010 and March 28, 2011 medical records noting it filed a request for cross-examination, also known as a “Smallwood” objection, to these two reports authored by Roy Meals, M.D., and Employee did not provide Dr. Meals for cross-examination.  However, Employer recognized some information in at least one of the reports was “helpful” to Employer, and consequently, it did not want the reports to be stricken in their entirety simply because it did not have an opportunity for cross-examination.  Employer’s main objection to these reports was not hearsay; rather, Employer felt the reports were “incomplete.”  Subsequently, Employer clarified its Smallwood objection was based upon hearsay and the subject letters were not admissible as business records because they were prepared solely for litigation purposes.  To cure this objection, Employer argued any ambiguities in the reports should be “construed” in Employer’s favor.  Employer averred this would be an appropriate “penalty” for Employee’s failure to provide an opportunity to cross-examine the physician.  Employee argued all the records were relevant and admissible.  She contended the physician was a contrarian who would not voluntarily participate with attorneys, though her prior counsels had tried to approach him for further information.  A ruling on this preliminary issue was reserved.  Employer provided no authority for its request and referred to at least one of the objectionable medical records in its closing argument.  Consequently, Dr. Meals’ reports will be considered in their entirety, as discussed more fully in the analysis below.

Employer also reserved its right to raise and argue its AS 23.30.110(c) defense.  The chair advised the parties pursuant to Contreras-Mendoza v. Qdoba, AWCB Decision No. 12-0150 (August 31, 2012) (Contreras-Mendoza I), which the parties had not yet received because of the intervening Labor Day holiday, Employer’s right to assert this defense was preserved and available.  Furthermore, as Employer clearly raised the defense at the June 7, 2012 prehearing conference, it was appropriate to assert at hearing.  Employee did not object to this defense being raised and argued.  Employer raised it and this decision addresses the §110(c) defense.

Lastly, Employer averred Employee may have made an excessive change of physician.  Employer argued it was not specifically seeking an order striking any particular medical records.  Employer wanted the “record to reflect” any medical reports from a physician other than Miriam Nolte, M.D., after Employee’s visit with Dr. Dean on May 14, 2008, forward, were the product of an unauthorized change of physician.  In response, Employee argued Dr. Dean treated her thumb for a brief period and stopped treating solely because Employer controverted the case.  Employee maintained Dr. Dean was Employee’s physician for her thumb only, but Employee had other work-related issues Dr. Dean was not treating.  Employee also argued her Palmer, Alaska clinic had referred her to Dr. Dean, a hand specialist.  As the details for this defense required considerable testimony and record review, a ruling on Employer’s defense was reserved.  Because Employer’s objection was vague and did not specifically request any record be stricken, and there does not appear to be an unlawful change of physician, the defense was noted but no medical records are excluded from consideration except those not timely filed before hearing.


ISSUES
Employer contends Employee’s claim should be dismissed under AS 23.30.110(c) because the Affidavit of Readiness for Hearing, which Employee’s previous attorney filed, was “withdrawn” at the February 9, 2012 prehearing conference and, once withdrawn, was ineffective to toll the two-year statute in §110(c) from expiring.  As Employee has not subsequently filed an affidavit requesting a hearing or made any other hearing request, and it has been more than two years since Employer controverted her claim, Employer contends her claim should be denied as a matter of law.

Employee contends she never withdrew her affidavit of readiness for hearing.  She contends she always wanted to have a hearing but simply needed more time to find an attorney before a hearing was scheduled.  Employee contends §110(c) should not operate to deny her claim.

1) Should Employee’s claim be denied because she withdrew a previously filed affidavit of readiness for hearing and the two year deadline for requesting a hearing passed without Employee making a further hearing request?

Employee contends she was disabled as a result of her work-related injury and her two hand surgeries.  She requests an order awarding her temporary total disability (TTD) benefits from May 20, 2008, until the date she was no longer disabled or was medically stable.

Employer contends Employee’s physician released her to full duty.  It contends Employer paid her all TTD benefits due and owing.  Accordingly, it seeks an order denying Employee’s TTD claim.

2) Is employee entitled to TTD benefits?

Employee contends her first and second hand surgeries are both compensable because the February 22, 2008 injury is the substantial cause of the need for the surgeries.  She seeks an order requiring Employer to pay for both surgeries. 

Employer contends neither hand surgery is work-related.  It contends the February 22, 2008 work injury is not the substantial cause of the need for the surgeries.  Accordingly, it seeks an order denying Employee’s claim.

3) Is Employee entitled to an order directing Employer to pay her outstanding work-related medical bills and reimburse her out-of-pocket expenses?

Employee contends she is entitled to an order requiring Employer to pay for another visit with her surgeon.  She contends this is a follow-up visit at the surgeon’s request.

Employer contends because Employee’s symptoms are not work-related, she is not entitled to any medical benefits.  Consequently, it contends Employee’s request for an additional visit with her surgeon should be denied.

4) Is Employee entitled to an order requiring Employer to pay for future medical care?

Employee contends her hand injury resulted in permanent partial impairment (PPI).  She seeks an order awarding her 2% PPI.

Employer contends Employee suffered no PPI as result of the work related injury.  It seeks an order denying her PPI claim.

5) Is Employee entitled to PPI benefits?

Employee contends she is entitled to an order reviewing the decision of the reemployment benefits administrator.  She contends she should be retrained because she can no longer perform her former employment duties as a result of the work-related injury.

Employer contends Employee was released to full duty work.  Therefore, it contends she is not entitled to any reemployment benefits.  Furthermore, as there was no reemployment activity in this case, Employer contends there is nothing to review.

6) Is employee entitled to any relief in respect to reemployment benefits?


FINDINGS OF FACT

The following facts and factual conclusions are either incorporated from Contreras-Mendoza I or are newly established by a preponderance of the evidence:

1) Prior to her work-related injury subject of this claim, Employee had shoulder issues, which caused numbness and tingling in her entire right upper extremity (Contreras-Mendoza).

2) On February 22, 2008, Employee was working for Employer as a line server.  One of her duties was to clean the restaurant (id.).

3) In the course of obtaining pots from a shelf above the sink, Employee’s coworker accidentally dropped five or six line pots onto Employee’s mid-back back area while she stood leaning over the sink to get soap from a dispenser onto a sponge with which to wash the walls (id.).

4) Unprepared for this, Employee was startled and jammed her right hand into the soap dispenser, which was affixed to the wall.  Employee injured her right thumb, index and middle fingers, wrist, and her mid-back (id.).

5) Employee estimated each pot weighed approximately 1.5 pounds totaling approximately 7.5 pounds (id.).  

6) On February 25, 2008, Employee first sought medical treatment for this injury at Providence Hospital emergency room.  According to the emergency room report, Employee complained of a back injury after an aluminum pot fell on her upper back the prior Friday while she was at work.  She complained of pain in the upper trapezius area.  The emergency room physician assessed a contusion on Employee’s bilateral trapezius muscles and prescribed ibuprofen, rest, and follow-up with her family physician Michael Moser, M.D. (Providence Hospital emergency room note, February 25, 2008).

7) The only x-ray taken was of Employee’s chest (x-ray report, February 25, 2008).

8) Employee testified when she went to the emergency room she complained of her back, her arm and the first three digits on her right hand, and specifically mentioned her right thumb (Contreras Mendoza).

9) On March 3, 2008, Employee saw Margaret Fitzgerald, ANP, with the Family Health Center in Wasilla, Alaska, for follow-up for her “back injury.”  Employee gave a history of the work-related injury, noted a pre-existing back injury, and complained of headaches following the injury though none currently.  Employee said she had pre-existing tingling and numbness in her right index finger.  Ms. Fitzgerald assessed muscle spasm of the mid- and lower-back and suggested physical therapy (Progress Notes, March 3, 2008).

10) At hearing, Employee testified, though her first three fingers on her right hand had pain and they told her to “ice it” because it was visibly swollen, she did not recall ever complaining about her right thumb to any medical provider before March 3, 2008 (Contreras-Mendoza).

11) On March 6, 2008, Employee as directed saw Dr. Moser also affiliated with the Family Health Center in Wasilla, clarified she never went to physical therapy, and was working in Anchorage at a restaurant where she was injured on February 22, 2008.  Employee complained of neck and trapezius muscle pain and expressed willingness to try physical therapy on her neck.  On examination, Employee had palpable, tender muscle tension trigger points along the upper scapular and medial scapular borders into the mid-neck.  Dr. Moser reported Employee had good strength in her hands.  He assessed neck pain, multiple recurrent injuries superimposed on generalized bilateral upper back and neck muscle tension, and a sleep disorder.  He prescribed increased medication, and physical therapy for neck and shoulder mobilization (Progress Notes, March 6, 2008).

12) On March 14, 2008, Employee saw Dr. Moser again, and complained of right thumb and shoulder pain.  Employee attributed this to getting soap from a dispenser and jamming her forearm and hyper-extending her wrist while at work.  Employee believed her hand pain resulted from the previous impact during the work-related injury.  Dr. Moser stated Employee was very “fixated” on her hand injury and had marked inconsistency of reaction and withdrawal on examination.  He assessed finger pain, most likely a contusion only and inappropriate fixation with anxiety with minimal signs of a serious injury.  Nonetheless, Dr. Moser recommended a hand x-ray, which showed no fracture or dislocations and no destructive bone lesions (Progress Report, March 14, 2008; x-ray report, March 14, 2008).

13) On March 17, 2008, Employee saw Dr. Moser again.  She was anxious regarding loss of “tendon reaction” and ongoing pain and felt she could not do her work.  She had no current arm or wrist symptoms.  But, Employee felt a sense of “laxity or movement” in the first metacarpophalangeal (MP) and was highly anxious about an asymmetric “tendon silhouette” she perceived when she flexed and extended her thumb.  At one point during the examination, Employee “yelped” in pain as Dr. Moser reached for the joint before he actually moved it.  Dr. Moser noted Employee was highly anxious regarding her injury prognosis and requested a specialist.  Dr. Moser recommended waiting to see if Employee’s situation resolved.  He continued her “off work” release, and referred her to Anchorage Fracture & Orthopedic Clinic for assessment of her right thumb joint, and to physical therapy for her back pain.  He confronted Employee with her fixation on her thumb and anxiety behaviors and told her they were “quite out of proportion to actual objective findings” (Progress Notes, March 17, 2008).

14) On March 17, 2008, Dr. Moser removed Employee from working at her request for one week because of her hand injury (off work slip, March 17, 2008).

15) On March 17, 2008, Employee reported to Excel Physical Therapy on Ms. Fitzgerald and Dr. Moser’s referral to treat a mid-back strain (Excel Physical Therapy notes, March 3, 2008).

16) On March 20, 2008, Employee saw Leslie Dean, M.D., at Anchorage Fracture & Orthopedic Clinic, on Dr. Moser’s referral.  Employee provided Dr. Dean a generally consistent history of her work-related injury.  However, Employee’s description of how her thumb was injured was more detailed than any prior reports.  According to Dr. Dean’s report, Employee came in for evaluation of her right hand and upper extremity “pins and needles,” which she reportedly had in her hands since 2004, exacerbated on March 9, 2008, when she was not working.  Employee denied prior injury to the right thumb.  Employee’s right thumb was worse than it was two weeks earlier and she reported numbness in the thumb, index and middle fingers beginning around March 9, 2008.  Employee reported nocturnal discomfort each night, discomfort when she awoke, increased discomfort with activities of daily living such as cooking, cleaning, fixing her hair, and dressing.  Employee reported “popping” in her thumb.  On examination, Dr. Dean noted MP swelling compared to the left side.  Dr. Dean reviewed the prior medical records and diagnosed a right thumb MP joint sprain and wanted to rule out right carpal tunnel syndrome (CTS).  She expected Employee would probably have soreness for several months.  Dr. Dean suggested splinting and continued therapy.  Dr. Dean referred Employee to Shawn Hadley, M.D., for electrodiagnostic studies to rule out (CTS).  She released Employee to return to work in about a week limited to performing cashiering duties (Physician’s Report, March 20, 2008).  

17) At Dr. Dean’s direction, Employee continued physical therapy with Anchorage Fracture & Orthopedic Clinic (physical therapy notes, March 20, 2008).

18) On March 28, 2008, Employee returned to the Family Health Center Clinic and saw Deborah Bushnell, ANP, who was unfamiliar with her history.  Ms. Bushnell assessed thumb pain and wrote a return to work with restricted duties based on her “physical abilities,” limited to four hours a day and no heavy lifting or wiping tables.  Ms. Bushnell wrote this limitation for four weeks until further evaluation and follow-up with Dr. Moser or Dr. Dean “regarding workers’ compensation issues” (Progress Notes, March 28, 2008).  

19) On April 3, 2008, Employee saw Ms. Fitzgerald again at the clinic.  Ms. Fitzgerald declined to write a note excusing Employee from work because she did not feel qualified to judge Employee’s work fitness.  She suggested Employee consult her physical therapist for a work opinion (Progress Notes, April 3, 2008).

20) On April 4, 2008, Employee’s therapist at Excel Physical Therapy wrote a letter to Employee’s supervisor asking Employer to accommodate Employee’s right hand difficulties by moving the credit card machine to the opposite side temporarily (letter, April 4, 2008).

21) On April 7, 2008, Employee saw Dr. Hadley for electrodiagnostic testing.  Employee recounted her injury and described numbness throughout the right upper extremity.  Employee’s electrodiagnostic studies were normal with no findings of right CTS or ulnar neuropathy.  There were no findings of right cervical radiculopathy (narrative report, April 7, 2008).

22) On April 8, 2008, Employee reported to her physical therapist she was working and swiping credit cards in a machine, which aggravated her right hand (Progress Note, April 8, 2008).

23) On April 10, 2008, Employee visited Providence Hospital emergency room and complained of shooting pain in her right hand.  She described her February 2008 work-related injury and subsequent treatment.  Employee was given medication and advised to follow with Dr. Dean who “seems to be her primary provider” (emergency room report, April 10, 2008).

24) On April 14, 2008, Employee saw Dr. Dean, as directed.  Dr. Dean could not account for numbness and tingling in Employee’s upper extremity so she referred Employee for blood work to rule out systemic issues.  Dr. Dean also referred Employee to Alaska Regional Hospital to check on thoracic outlet syndrome.  She placed Employee in a short-arm spica cast to prevent her from repeatedly bumping her thumb.  Dr. Dean gave Employee a new light-duty work release with no lifting over three to five pounds, directions to keep the cast clean and dry, and told her not to use vibratory tools or climb ladders (Physician’s Report, April 14, 2008).

25) Employee’s insurance adjuster told her the insurer would no longer pay for her to travel from her home in Anchorage to her family physician in Palmer.  Accordingly, as Employee had moved from Palmer to Anchorage about a year prior to her injury, she selected Miriam Nolte, M.D., at Hillside Family Medicine in Anchorage as her attending physician (Contreras-Mendoza).

26) On May 13, 2008, Employee saw Dr. Nolte.  Employee provided a consistent history of her February 22, 2008 work-related injury.  Dr. Nolte’s report does not indicate how Employee came to see her, i.e., if she was referred by another physician (chart note, May 13, 2008).

27) On May 13, 2008, Dr. Nolte provided a return to work report and limited Employee’s lifting to 20 pounds and no repetitive use of the right hand.  Employee could use the cash register or wipe tables for up to four hours per day, effective May 27, 2008 (Return to Work Report, May 13 2008).

28) On May 14, 2008, Employee returned to Dr. Dean.  Dr. Dean reported Employee jumped whenever she touched her “anywhere.”  Dr. Dean referred her back to physical therapy in the Valley for another spica splint, strengthening, and conditioning.  The patient’s “case manager” was present throughout the evaluation.  Dr. Dean continued the previously imposed limitations and suggested Employee may have a “trigger thumb” (Physician’s Report, May 14, 2008).

29) On or about May 15, 2008, Employer advised Employee she could no longer work for Employer unless she was released to full duty (Contreras-Mendoza).

30) On May 21, 2008, Employee saw Scott DeBerard, D.O., at Hillside Family Medicine, the same clinic with which Dr. Nolte is affiliated.  He recorded right wrist and hand pain and recommended Employee continue with Dr. Dean.  He also noted right ankle pain and swelling, possibly loosely associated the February 22, 2008 work injury (chart note, May 21, 2008).

31) On June 11, 2008, Employee saw Dr. Dean, and complained of left arm pain.  Though Employee explained her left thumb hurt because she was using it in lieu of her right thumb, Dr. Dean refused to examine the left thumb telling Employee it was a “whole separate problem,” a “whole different issue,” and “not a workers’ compensation injury.”  On examination of Employee’s right hand, Dr. Dean could not see any masses in the right thumb area, but found a weak muscle and a swollen joint which was “objectively asymmetrical” on the radial aspect.  Employee complained of considerable pain and Dr. Dean’s diagnosis was “right thumb MP joint sprain.”  Dr. Dean explained most people with this condition do not require surgery but, if Employee feels the joint is unstable, surgery may be necessary.  Options included, first, repair or reconstruction of the right MP ligament, and second, possible fusion of the MP joint.  Dr. Dean offered the first surgical procedure, and ordered a magnetic resonance imaging (MRI) scan of the right thumb to rule out a collateral ligament injury.  Dr. Dean continued the light duty work release and required Employee to wear a splint (Physician’s Report, June 11, 2008).

32) Dr. Dean referred Employee to John McCormick, M.D. for the MRI (experience, judgment).

33) On June 12, 2008, an MRI interpreted by Dr. McCormick disclosed disruption of the ulnar collateral ligament (UCL) at the MCP joint of the thumb and refers to “the ruptured tendon” (MRI report, June 12, 2008).

34) On June 13, 2008, Patrick Radecki, M.D., saw Employee for an employer’s medical evaluation (EME).  Employee reportedly told Dr. Radecki a coworker brought several pots weighing 33 pounds down onto her back between her shoulder blades as she was attempting to get soap from a wall dispenser.  This pushed her forward and hyper-extended her wrist while she was pushing the soap plunger with her right palm.  Employee had immediate pain between her shoulder blades, dorsal forearm and wrist, left thoracic pain and left lower limb pain.  At the EME, Employee complained of neck pain, right upper limb sensations, right hand tendon symptoms, low back and pelvic pain bilaterally and right ankle swelling from favoring her left leg.  Dr. Radecki diagnosed a possible right thumb sprain; mid back contusion; cyst in the left first MCP region; and multiple complaints in multiple areas believed to indicate “subjective pain syndrome.”  Dr. Radecki doubted the thumb had any ligament injury.  He did not believe the work-related injury caused a temporary aggravation of any pre-existing back condition.  Dr. Radecki doubted the mechanism of Employee’s injury could cause a hand or thumb condition.  In summary, Dr. Radecki opined the February 2008 injury was not the substantial cause of Employee’s ongoing symptoms.  He felt a “hysterical reaction” or a “hysterical conversion reaction” was the substantial cause.  According to Dr. Radecki, Employee had no objective basis for her multiple subjective complaints; was released to return to work on a full-time basis; and did not need thumb surgery or any further diagnostic studies.  He opined narcotics, injections, radiofrequency ablations, acupuncture, chiropractic or osteopathic manipulation, cervical traction, physical therapy, and an independent exercise gym program were not reasonable or necessary medical care or treatment.  Dr. Radecki further opined the cyst on Employee’s left thumb was idiopathic and not related to Employee’s work.  She had no permanent partial impairment and no residual physical injury (EME report, June 13, 2008).

35) Dr. Radecki does not specifically explain how the tendon rupture seen on the June 12, 2008 MRI occurred (id.).

36) On June 17, 2008, Employee saw Dr. Nolte again who prescribed medication but did not specifically refer her to another physician (chart note, June 17, 2008; Contreras-Mendoza).

37) On July 2, 2008, Employee and “case manager” Tracy Davis saw Dr. Dean.  According to Dr. Dean’s notes, Employee’s case was controverted based on Dr. Radecki’s EME report, and “this is the last visit that workers’ compensation will be paying for her appointments, but any further appointments or surgery will be under her own private insurance.”  Dr. Dean explained the MRI results showed an ulnar collateral ligament injury, which Dr. Dean stated does not necessarily require surgery.  Frustrated with Employee’s questioning, Dr. Dean recited the treatment provided to that point, and noted, among other things, “I have given her the option of surgery, which she didn’t want.”  Dr. Dean concluded:

Truly, for whatever I come up with, the patient has another response and we are not getting anywhere.

Therefore, I have suggested to the patient that if she wants to continue treatment, then she should probably be seen by someone else, because I don’t think, in my opinion, I cannot adequately, from our discussion today, in my mind, I could not give the patient an informed consent.  Because for whatever reason, I cannot seem to be able to explain to her clearly what the goals what the objectives are and the plan for anything that seems to make sense to her.  If the patient chooses to have surgery, I am certainly willing to potentially reconsider that, but at this point in time, I don’t think that I am adequately able to give the patient informed consent.  I think it is in the patient’s best interest to be seen by another physician and treated by another physician if she does decide to have surgery.

Again, I explained to the patient that her case has been controverted.  When she comes in the next time, this will need to be under private insurance.  The patient’s case manager was present I don’t know what the discussion was after I left the room (chart note, July 2, 2008).

38) Employee testified she never said she did not want to have surgery suggested by Dr. Dean.  She wanted the surgery but she had no way to pay for it because her case was controverted (Contreras-Mendoza).

39) On November 17, 2008, the office manager for Michael McNamara, M.D., wrote Employee in response to her request for an appointment for her right thumb injury.  Because the case appeared “very complex” with “many issues,” Dr. McNamara preferred not to accept the case.  There are no other medical records from Dr. McNamara’s office and it is unclear from Employee’s testimony whether he ever examined Employee (letter, November 17, 2008; Contreras-Mendoza).
40) On December 9, 2008, Employee saw Jim Blivin, PAC, at Orthopedic Physicians Anchorage on referral from Dr. Nolte.  Mr. Blivin’s report contains an obvious error as it says Employee reported she had an injury to her thumb on December 22, 2008, which at the time of Employee’s appointment was approximately two weeks in the future.  He diagnosed right thumb pain and discussed the matter with a clinic physician, Dr. Kornmesser.  Mr. Blivin opined surgery would not assist her and suggested a pain clinic (chart note, December 9, 2008).

41) On January 5, 2009, Employee returned to Dr. Nolte and explained her situation and her most recent doctor visits and asked if she should get another medical opinion while in California.  Dr. Nolte advised: “She can certainly seek another opinion in California but I doubt if Worker’s Comp. or her current insurance will pay for this.  She might proceed with this regardless” (chart note, January 5, 2009).

42) On January 5, 2009, Dr. Nolte completed a prescription form stating, among other things:

You may seek another opinion in California but it is likely that WC will not cover it -- also your insurance may not cover it (prescription form, undated but attached to January 5, 2009 chart note).

43) The above prescription form is the functional equivalent of a referral from Dr. Nolte to a hand specialist in California for another opinion (experience, judgment, unique or peculiar facts of the case and inferences drawn from all the above).

44) At some point not entirely clear from the record, Employee’s non-attorney representative Mr. Briggs met Employee in an ATM line, befriended her, and eventually found physician Roy Meals, M.D., in California to evaluate her hand injury (Briggs; Contreras-Mendoza).
45) Mr. Briggs found Dr. Meals, made the appointment, and accompanied Employee to the appointment (Briggs).
46) On February 11, 2009, Employee saw Dr. Meals in Los Angeles for her right-hand injury.  He interviewed Employee, performed an evaluation and concluded she had a “trigger digit” and a chronic sprain in the right thumb.  He suggested and performed an injection into the tendon sheath with Kenalog and Lidocaine (report, February 11, 2009).
47) On February 13, 2009, Employee called Dr. Meals to report an irregular heartbeat with concern she was having an allergic reaction from the February 11, 2009 injection.  Dr. Meals called Employee and left a voice-mail message explaining it was unlikely she would have an allergic reaction but she should seek immediate medical attention (report, February 13, 2009).
48) On February 18, 2009, Employee left a message with Dr. Meals stating she had been admitted to the hospital and questioned the recommended second hand-injection (report, February 18, 2009).
49) On February 23, 2009, Employee saw Dr. Meals and recounted her experience with the previous injection.  Dr. Meals reassured Employee, noted the injection was working, stated surgery would be “extremely premature and potentially dangerous” and suggested Employee wait three or four weeks before a re-injection (report, February 23, 2009).
50) Dr. Meals suggested Employee see another physician when she returned to Anchorage for allergy testing and possibly a follow-up injection (Contreras-Mendoza).
51) On March 27, 2009, Employee saw Rachel Carriccaburu, PAC, at Anchorage Neighborhood Health Clinic for her back and right thumb.  Employee provided a general history of her work-related injury.  Ms. Carriccaburu diagnosed a backache and “mallet finger” of the right thumb due to rupture of the extensor tendon.  Employee mentioned her visit with Dr. Meals and asked if she could have the second recommended injection done in Alaska.  Ms. Carriccaburu gave Employee the name of several physicians who perform joint injections and said “we could see if we could get her another injection” (chart note, March 27, 2009; Contreras-Mendoza).
52) On April 8, 2009, Employee saw Thomas Hunt, M.D., who is at the same facility as Ms. Carriccaburu.  She gave a history of her injection from Dr. Meals and her reaction.  She was interested in Dr. Hunt performing the second injection.  Dr. Hunt diagnosed a palpable trigger finger and noted Employee was “fairly anxious.”  He discussed a possible allergic reaction to an ingredient in the injection Employee received from a Dr. Meals.  As a test, Dr. Hunt gave Employee a trial of Lidocaine to see if she would have an adverse reaction.  Following this test injection, Employee reported feeling hot and experiencing chest tightness.  Her blood pressure increased but her heart rate and electrocardiogram test were normal.  Nevertheless, Dr. Hunt administered Benadryl and Employee felt better and was discharged.  Dr. Hunt was not convinced this was an allergic reaction and thought it was an “anxiety event.”  As a precaution, he suggested she be concerned about Lidocaine injections in the future.  Dr. Hunt recommended additional thumb injections and if these did not prove effective, she should consider surgical management (chart note, April 8, 2009; Contreras-Mendoza).
53) On May 22, 2009, Dr. Hunt referred Employee to Jeffrey Demain, M.D., for more complete allergy testing (letter, May 22, 2009).

54) On May 20, 2009, Employee saw Dr. Hunt again to review her reports.  She requested “full allergy testing” but still wanted the trigger finger injection.  Dr. Hunt reviewed some hospital records from the California emergency room following Dr. Meals’ first injection.  He noted there were no narrative reports but a variety of lab reports, which were “not particularly revealing.”  Dr. Hunt noted Employee’s chest x-ray was normal, computer tomography angiogram of the chest was negative, electrocardiogram was normal, there was a brief bradycardia that resolved, and a $12,000 bill for two days in the hospital from which “it does not look like we learned anything of value.”  Dr. Hunt concluded it was appropriate Employee have allergy testing because without it, he could not really proceed with managing her trigger finger.  He referred Employee for allergy testing (chart note, May 20, 2009).
55) On July 14, 2009, Employee saw Christine Chandler, ANP, at the same clinic where she saw Dr. Hunt.  Ms. Chandler’s report states Employee saw Dr. Demain on June 17, 2009 for allergy testing and suffered an allergic reaction requiring an emergency room visit.  Ms. Chandler diagnosed allergic rhinitis, and fatigue, and recommended blood work to check for thyroid issues (chart note, July 14, 2009).  

56) On September 3, 2009, Employee returned to Dr. Hunt who stated she had to “go home and get her medical records because it is pretty difficult to understand” her history though he is “fluent in Spanish” and notes “it is not about the language.”  He noted her obsession with a perceived Lidocaine allergy, which Dr. Hunt questioned and noted Employee twice over the course of two weeks presented to the emergency room with a perceived allergic reaction to Lidocaine because she thought it was involved in skin testing Employee had, but was not.  Employee wanted Dr. Hunt to inject her trigger finger, but he explained trigger finger is not the cause of her pain.  He believed she developed “thenar eminence atrophy” from deconditioning.  Nevertheless, apparently after reviewing Employee’s medical records, Dr. Hunt injected her right thumb with Kenalog and she tolerated the procedure better than expected (chart note, September 3, 2009).

57) On October 21, 2009, Employee reported to the emergency room complaining of back and right knee pain following a moderate-speed motor vehicle accident.  Employee denied having a history of any kind of “back problems.”  Employee reported she was working on developing her own business (emergency room report, October 21, 2009).

58) On October 23, 2009, a lumbar spine MRI was taken in conjunction with Employee’s October 21, 2009 motor vehicle accident.  The radiologist’s impression included narrowed lateral recesses at L4-5 due to moderate bilateral facet arthropathy and mild annular bulging.  There was also mild to moderate left neuroforaminal stenosis.  He also noted numerous mild angular bulges elsewhere throughout the lumbar spine (MRI, October 23, 2009).

59) On October 23, 2009, Employee also visited First Care for her October 21, 2009 motor vehicle accident, stating she had visited a chiropractor who said she needed more pain medication (chart notes, October 23, 2009).

60) October 25, 2009, Employee visited the emergency room again for pain related to the motor vehicle accident (emergency room report, October 25, 2009).

61) On October 27, 2009, Employee reported to the emergency room again stating on October 26, 2009, she had another motor vehicle accident.  She reported increasing pain at the base of her neck and stated her prior medications from the October 21, 2009 motor vehicle accident were having no effect.  The emergency room physician diagnosed an acute cervical strain and supplied additional medications (emergency room report, October 27, 2009).

62) On November 10, 2009, Employee returned to the emergency room seeking additional medication for her two motor vehicle accidents, because she could not get in to see Dr. Hunt (emergency room report, November 10, 2009).

63) On or about November 16, 2009, Employee completed a questionnaire, possibly for chiropractor Barry Matthisen, DC, who was treating her for her motor vehicle accidents.  On page seven of the questionnaire, in response to the question, “Who do you work for currently?” Employee stated “J 3 International Associates,” as a “Business Director,” which involved “teaching, traveling, presentations” (questionnaire, November 16, 2009; see SIME record “00490”).

64) On November 17, 2009, Employee saw Brandy Atkins, RN, at Alaska Spine Institute on referral from Dr. Matthisen for her motor vehicle accidents.  Though no mention is made of Employee’s work-related right hand injury, Ms. Adkins’ upper extremity testing revealed “some mild weakness with left grip strength.”  Employee reported right thumb pain which was “pre-existing” but not otherwise described historically (narrative report, November 17, 2009).

65) On December 2, 2009, Larry Levine, M.D., Alaska Spine Institute reviewed reports, completed electrodiagnostic testing, and determined Employee had “a large cervical disc herniation.”   There’s no indication this had any relationship to Employee’s February 22, 2008 work related injury (narrative report, December 2, 2009).

66) On December 3, 2009, Employee filed a claim for temporary total disability from May 20, 2008, through the then-present, permanent partial impairment, continuing medical costs, an eligibility evaluation for reemployment benefits, and a second independent medical evaluation (Workers’ Compensation Claim, December 3, 2009).

67) On December 28, 2009, Employer filed a notice controverting all benefits requested in Employee’s claim and served a copy of this on Employee by certified mail (Controversion Notice, December 24, 2009).

68) Two years from December 24, 2009, is December 24, 2011 (observations).

69) Two years and three days from December 24, 2009, is December 27, 2011 (id.).

70) On January 22, 2010, Employee saw Dr. Meals, complaining of continued right thumb locking and triggering and an inability to flex her thumb.  Dr. Meals recommended right trigger digit release on the right thumb (chart note, January 22, 2010).

71) On January 22, 2010, Dr. Meals performed “release of trigger digit, right thumb.”  Upon making his incision, Dr. Meals observed the underlying tendon appeared to be “entirely healthy” (Operative Report, January 20, 2010).

72) On April 23, 2010, Employee reported to Dr. Meals she was pleased with the “awesome” results from her right thumb trigger release surgery.  Employee wanted to schedule surgery for chronic pain at the metacarpophalangeal joint (chart note, February 23, 2010).

73) On May 12, 2010, Dr. Meals examined Employee’s hand and found the extensor pollicis longus tendon absent on the right.  He assessed a tendon rupture of the extensor pollicis longus tendon and recommended surgery (chart note, May 12, 2010).

74) On May 14, 2010, Dr. Meals performed a tendon transfer surgery on Employee’s right thumb.  Dr. Meals observed the muscle tendon unit was intact and there was good excursion on the muscle.  He induced anesthesia, asked Employee to forcibly extend all of her fingers, and determined she could extend the index, middle, ring and small fingers, and could extend the thumb but with only approximately 30% of the force compared to the adjacent digits.  Accordingly, he decided to proceed with the tendon transfer (Operative Report, May 14, 2010).

75) On May 14, 2010, Dr. Meals referred Employee to her Anchorage physician for bandage and stitch removal (id.).

76) On June 3, 2010, attorney Michael Patterson wrote Dr. Meals seeking answers to questions concerning Employee’s February 22, 2008 work-related injury.  Included in Mr. Patterson’s letter were questions seeking Dr. Meals “diagnosis, an opinion whether the work-related injury was the substantial cause of her then-current condition, was it the substantial cause of her need for treatment and surgery performed on May 14, 2010, whether additional treatment was necessary, and whether Employee was medically stable.”  On June 7, 2010, Dr. Meals responded stating he answered question four, stating no further treatment was anticipated, and attached his chart notes.  Dr. Meals asked Mr. Patterson to “please” have a hand surgeon in Alaska “help” Mr. Patterson “with this” and answer questions with “all records in hand” (letter, June 3, 2010; Dr. Meals signed June 7, 2010).

77) On July 7, 2010, Employer filed a request for cross examination of Dr. Meals’ June 7, 2010 medical record (Request for Cross-Examination, July 6, 2010).

78) On August 23, 2010, Employee told Dr. Meals she was generally pleased with her tendon transfer surgery and had complete pain relief.  He advised Employee may “continue with full activity,” could expect gradual improvement in strength over the next six months, and needed no further treatment (chart note, August 23, 2010).

79) Sometime in 2010, Employee started her own business.  The record is not clear if and when she made money or when she returned to work elsewhere.  At hearing, Employee was anxious to complete the hearing because she “had to be to work by 4:00” (Contreras-Mendoza).

80) On January 19, 2011, Loren Jensen, M.D., orthopedic and hand surgeon, performed an EME addressing Employee’s right thumb.  In summary, Employee advised Dr. Jensen her two right thumb surgeries had been helpful.  Employee understood Dr. Meals wanted a third surgery in “about six months” to harvest a tendon and transpose it to help hyperextend her thumb.  Dr. Jensen diagnosed a right thumb sprain treated with two surgeries.  He opined there was “a degree of injury” to the supporting structures around Employee’s MCP joint as identified in an earlier MRI.  He could not comment on prior diagnoses of hysterical conversion reaction but believed Employee had “numerous nonmedical issues at play” influencing her care and condition.  Dr. Jensen stated it was reasonable to regard a sprain as having occurred to the right thumb on February 22, 2008.  He noted this should be regarded as a sprain of the MCP joint and not a ligament rupture.  Dr. Jensen noted Dr. Meals did not find a rupture interoperatively and any tendon damage would have had to result from some “undocumented injury” subsequent to the June 12, 2008 MRI.  He opined the February 22, 2008 injury represents “the substantial cause” for the thumb sprain, and the first surgery Dr. Meals performed, the trigger thumb release, can “reasonably be related to the workplace injury” and presumed swelling from the injury.  Dr. Jensen further stated “the substantial cause” for the second surgery “is unclear.”  He noted the second surgery was standard treatment for a tendon rupture, but believed such condition was not caused by the February 22, 2008 injury and did “not appear to have been present.”  Dr. Jensen postulated Dr. Meals’ diagnosis of “weak and incomplete extension of the right thumb” does not represent the “sequelae of the workplace injury.”  He further opined the stenosing tenosynovitis of the flexor pollicis longus “could be attributed to the swelling associated with the spraining injury but not a putative injury to [the] extensor tendon.”  According to Dr. Jensen, Employee has a pre-existing disposition to chronic pain.  Dr. Jensen would not restrict Employee from workplace activity based on her work-related injury.  Her condition was medically stable and has been since June 7, 2010, when Dr. Meals said her treatment was complete.  Dr. Jensen opined Employee has residual impairment for her thumb though he cannot determine the effect, if any, the second surgery may have had upon her impairment rating.  Using Dr. Meals’ preoperative notes, however, Dr. Jensen determined Employee’s deficits of flexion and extension at the IP joint, according to Table 15-3 of the American Medical Association Guides to the Evaluation of Permanent Impairment, Sixth Edition, provided a 4% digital impairment.  A 4% digital impairment is equivalent to 1% whole person impairment according to Table 15-11 of the Guides.  Dr. Jensen opined treatment up to and including Dr. Meals’ “A 1” pulley release should be regarded as being reasonable and medically necessary.  However, Dr. Jensen said the reason for Dr. Meals’ second surgery the “EIP tendon transfer,” was “unclear.”  He recommended no further treatment or diagnostic testing and specifically recommended against further tendon transfers in an attempt to restore hyperextension of the IP joint in Employee’s thumb (EME report, January 19, 2011).
81) At hearing, Employee relied upon Dr. Jensen’s EME report to support her TTD claim.  Employee asserted Dr. Jensen said she was disabled from May 20, 2008, through the date of medical stability, June 7, 2010 (Briggs).
82) On April 20, 2011, Employer filed a request for cross examination of Dr. Meals’ March 28, 2011 medical record (Request for Cross-Examination, April 19, 2011).

83) On July 16, 2011, Employee saw John Lipon, D.O., orthopedic surgeon, for a second independent medical evaluation (SIME).  Employee complained of right radial forearm pain from the elbow into the hand.  Employee gave a reasonably consistent history of her right hand injury.  She advised Dr. Lipon she mentioned her hand when she first visited the emergency room but no one recorded it.  After reviewing Employee’s records and performing a physical examination, Dr. Lipon concluded Employee suffered a sprained right thumb with an incomplete ulnar collateral ligament (UCL) rupture of the right thumb at the metacarpophalangeal joint; had a right trigger thumb surgical release on January 20, 2010; had decreased thumb range of motion; and suffered ongoing symptoms including pain, weakness and decreased function.  Dr. Lipon opined the June 16, 2008 MRI showed ligament disruption, which supports a complete rupture of the thumb ligament at the MP joint level.  Because there was no pre-existing history of her right thumb injury, Dr. Lipon stated “she did sustain an injury to her UCL secondary to the industrial accident of February 22, 2008.”  This is consistent with the mechanism of injury documented in the records and what Employee described to him during the SIME.  In short, the February 22, 2008 industrial injury was the substantial cause for her symptoms around the right thumb metacarpophalangeal joint.  However, her continuing complaints of pain were too diffuse to be due to the collateral ligament rupture.  He could not relate those symptoms to the February 22, 2008 industrial injury on a more probable than not basis.  Dr. Lipon determined Employee’s right thumb was probably extended and abducted as she fell onto the soap plunger with the right palm and hand.  He stated this does not support an injury to her right thumb EPL tendon.  It is medically reasonable swelling about the metacarpophalangeal joint and an inflammatory response from the collateral ligament rupture was a cause of her right trigger thumb.  Dr. Lipon opined the February 28, 2008 industrial injury was the substantial cause for the right trigger thumb condition and need for treatment.  Dr. Lipon was unable to say Employee’s symptoms were the substantial cause for the need for the EIP tendon transfer surgery.  No further treatment was reasonable or necessary relating to the February 22, 2008 injury. By April 23, 2010, the work related injury was no longer the substantial cause of any disability or need for treatment.  Similarly, medical treatment rendered through April 23, 2010, was related to the industrial claim of February 22, 2008.  Dr. Lipon opined no further medical care or treatment was necessary.  By April 6, 2010, Employee’s work-related condition was medically stable.  Lastly, Dr. Lipon provided a 7% digit impairment which correlates to a 2% impairment of whole person and stated this whole person impairment was wholly related to the February 22, 2008 work-related injury (SIME report, July 16, 2011).
84) At hearing, Employee relied upon Dr. Lipon’s SIME report to support her TTD claim and relies on his 2% whole-person PPI rating (Briggs).
85) On August 18, 2011, Employee, through her former attorney, filed a hearing request on a form prescribed by the board, requesting an oral hearing on her December 3, 2009 claim (Affidavit of Readiness for Hearing, August 12, 2011).

86) Employee’s hearing request was not returned by the board because of any deficiencies (record).

87) By filing her affidavit of readiness to proceed on August 18, 2011, Employee strictly complied with the relevant provision of AS 23.30.110(c) (observations).

88) On August 18, 2011, when Employee filed her hearing request, 131 days remained in the two-year three day period she had within which to request a hearing following Employer’s controversion of her claim (id.).

89) On August 19, 2011, Employer filed an affidavit of “limited opposition” to Employee’s hearing request.  The sole reason given for Employer’s opposition was its request for a prehearing conference to “arrange a mutually convenient hearing date” (Affidavit of Limited Opposition to Affidavit of Readiness, August 18, 2011).

90) Employee’s first attorney subsequently withdrew (Contreras-Mendoza I).

91) On November 15, 2011, the parties attended a prehearing conference, with Employee’s new attorney in attendance.  Employee confirmed her former attorney was no longer representing her and she had new representation.  The designee inquired about the parties’ “willingness to set a hearing date,” given the pending affidavit of readiness for hearing.  Employee through counsel asked to “roll this prehearing” until results of Employee’s January 2012 medical appointment were “received, reviewed, and discussed.”  Employer, through counsel, “agreed to roll” the prehearing until February 2012, at which time the parties would “look to schedule a hearing date.”  Employee did not withdraw her affidavit of readiness for hearing (Prehearing Conference Summary, November 15, 2011; experience, judgment and inferences drawn from all the above).

92) Employer had its required prehearing conference following its opposition to Employee’s affidavit of readiness for hearing, though not within 30 days (id.; observations).

93) As evidenced by the above lapse between Employer’s August 18, 2011 affidavit and the November 15, 2011 prehearing conference, it currently takes about six weeks for a party to obtain a prehearing conference after requesting one; it frequently took longer than six weeks to obtain a prehearing conference in 2011 (experience, observations).

94) On January 4, 2012, Dr. Meals responded to a letter from one of Employee’s former attorneys, which referenced Dr. Meals’ response to an earlier letter from yet another attorney.  The prior letter had asked Dr. Meals if the February 22, 2008 work-related injury was “the substantial cause of the need for the surgery you performed on May 14, 2010?”  Dr. Meals had responded: “Probably.  No other logical explanation for findings.”  Employee’s former attorney’s January 3, 2012 letter asked for clarification and re-asked the same question.  To this second iteration, Dr. Meals checked the box marked “no” (letter, January 3, 2012; Dr. Meals signed January 4, 2012).

95) At hearing, Employer relied upon Employee’s former lawyer’s letter and Dr. Meals January 4, 2012 response (Employer’s closing argument).

96) On February 9, 2012, the parties attended a prehearing conference.  Employee told the board designee since her second counsel had resigned, she felt she “could not understand” or “do the paperwork” for the hearing and did not understand “what was going on.”  She did not say she wanted to “withdraw” her affidavit of readiness for hearing but simply said she did not have a lawyer and did not understand what to do.  Employee testified, after she mentioned her attorney had withdrawn, the designee and defense attorney discussed Employee withdrawing the hearing request.  In her prior workers’ compensation claims, Employee was not represented by an attorney and filled out paperwork as directed by Workers’ Compensation Board staff.  Employee testified she is doing the same thing now, which accounts for her handwritten February 28, 2012 petition requesting a “continuance” because her attorney had withdrawn.  Employee expressed confusion over the difference between a prehearing conference and a hearing and thought the parties discussed the hearing date to “move the case along” (Contreras-Mendoza I).

97) On February 9, 2012, the board’s designee issued two prehearing conference summaries.  In the first summary, the officer noted Employee’s August 18, 2011 affidavit of readiness for hearing and stated it was “(withdrawn at 2/9/12 prehearing).”  This first prehearing conference summary also stated Employee confirmed her second attorney had withdrawn and, “[a]s such, EE requested to withdraw the 8/18/11 ARH until she can find additional representation.”  The parties agreed to a June 7, 2012 prehearing conference.  No hearing date on the merits of Employee’s claim was scheduled at the February 9, 2012 prehearing conference (Prehearing Conference Summary, No. 1, February 9, 2012).   

98) Later on February 9, 2012, the designee issued a second summary addressing the same prehearing conference.  In it, the designee deleted the words “(withdrawn at 2/9/12 prehearing)” in reference to Employee’s August 18, 2011 affidavit of readiness for hearing and stated:

Employee requested to withdraw her 8/18/2011 ARH and Designee at prehearing indicated it would be permitted; however, upon further review of Employer’s post [sic] controversion notice and former prehearing conference summaries, Designee discovered it is an abuse of discretion to permit Employee to withdraw her 8/18/2011 ARH because she would miss her AS 23.30.110(c) deadline.  Despite including this in the prehearing conference summary, Designee failed to fully advise Employee of the consequence of the withdrawal at the prehearing; therefore, Employee’s ARH is not withdrawn and the parties shall return for a follow-up prehearing.

Language identical in all relevant respects to the above was also included in the second summary’s “order.”  This second summary does not show a hearing date was scheduled on Employee’s claim.  As was the case with the first prehearing conference summary, the second summary noted the parties’ agreement to a June prehearing conference, and the designee scheduled one for June 7, 2012 (Prehearing Conference Summary No. 2, February 9, 2012).

99) On February 23, 2012, Employer filed a letter objecting to the designee’s “amended” prehearing conference summary to the extent it purported to “unilaterally reinstate” Employee’s affidavit of readiness for hearing without any input “from the parties.”  Employer argued the question whether the designee’s initial decision to allow Employee to withdraw her hearing request without fully advising her of any consequences resulting from this action was an abuse of the officer’s discretion, was a “legal question” only determinable by the board at a hearing.  Employer also disputed the designee’s factual conclusion Employee was not fully advised of any consequences of withdrawing her affidavit of readiness for hearing.  Employer cited prior prehearing conference summaries where it contended the §110(c) deadline was “explicitly discussed” and Employee was specifically informed she must request a hearing by December 24, 2011, or her claim could be dismissed if she failed to make a timely request.  Lastly, Employer objected to the second prehearing conference summary, alleging it did not “accurately reflect” the events occurring at the prehearing conference.  Employer noted at the prehearing conference Employee withdrew her affidavit of readiness for hearing.  Consequently, Employer objected to the amended prehearing conference summary, alleging it added “additional information” not addressed at the conference.  Employer contended this rendered the prehearing conference summary “not valid” as it was not an accurate summary of the events occurring at the February 9, 2012 conference.  Employer maintained Employee’s affidavit of readiness for hearing is still withdrawn, and said Employer “may raise a defense to the employee’s claim based on the statute of limitations contained in AS 23.30.110(c)” (letter, February 23, 2012).  

100) On February 28, 2012, Employee filed a hand-written petition requesting “continuance of hearing” on her December 3, 2009 claim because her attorney had withdrawn on February 1, 2012.  Employee testified when she came to the board’s offices to discuss the situation, a Board staff member told her “other people had” filed such a petition under similar circumstances and told her to do the same.  Otherwise, without this direction from Board staff she would have had no idea what to do or what form to file (Petition, February 22, 2012; Contreras-Mendoza I).

101) As of February 28, 2012, there was no hearing scheduled in Employee’s case to continue (record).

102) On June 7, 2012, the parties appeared at the scheduled prehearing conference.  Employee and her current non-attorney representative appeared.  Over Employer’s objections, the board’s designee set a hearing on Employee’s claim based upon her August 12, 2011 affidavit of readiness for hearing.  Employer filed a copy of its February 23, 2012 letter objecting to the designee’s amended February 9, 2012 prehearing conference summary and maintained its position Employee’s August 18, 2011 affidavit of readiness for hearing was “still effectively withdrawn” and Employer “further [noted] the AS 23.30.110(c) defense” (Prehearing Conference Summary, June 7, 2012).

103) On June 20, 2012, Employer filed a petition requesting relief as follows:

The employer and carrier/adjuster hereby petition the Alaska Workers’ Compensation Board for a review of the actions of Prehearing Conference Chair/Board Designee Harvey Pullen in unilaterally reinstating the employee’s 08/12/11 Affidavit of Readiness for Hearing (ARH) after it was withdrawn by the employee at a prehearing conference on 02/09/12.  See attached 02/09/12 Prehearing Conference Summary and 02/09/12 Amended Prehearing Conference Summary.  On 02/23/12, the employer filed an objection to the 02/09/12 AMENDED Prehearing Conference Summary and the actions of Board Designee Pullen in purporting to unilaterally reinstate the ARH.  See attached 02/23/12 Letter.  However, at a subsequent prehearing conference held on 06/07/12 Board Designee Pullen proceeded to schedule a hearing on the employee’s claim based on the 08/12/11 ARH.  See attached 06/07/12 Prehearing Conference Summary.  The employer objects to the actions of Mr. Pullen in his unilaterally reinstating the 08/12/11 ARH and scheduling a hearing over the employer’s objection.  The employer maintains that Mr. Pullen’s actions exceeded his authority and constitute an abuse of discretion, and therefore, his actions must be reversed by the Board.  In addition, the employer requests a determination from the Board as to whether or not the 08/12/11 ARH was valid and active at the time of the 06/07/12 prehearing conference.  If the ARH was not valid due to the employee’s withdrawal of the ARH on 02/09/12, the employer requests that the Board cancel the hearing on the merits of the employee’s claim that is currently scheduled for 09/04/12 (Petition, June 20, 2012).

104)  Employer wanted to cancel the September 4, 2012 hearing solely because it believed there is no “valid” affidavit of readiness for hearing on file.  It was not opposed to going forward with the September 4, 2012 hearing, so long as it can preserve and raise its AS 23.30.110(c) defense.  Employer did not contend it or its attorney was unavailable on September 4, 2012 for hearing.  It contended under the statute prescribing the method for obtaining a hearing, if a party opposed the hearing, a prehearing conference must be scheduled before a hearing date is unilaterally selected (Employer’s hearing statement, Contreras-Mendoza I).

105) More than one prehearing conference was held following Employer’s opposition to Employee’s affidavit of readiness for hearing.   The designee did not select a hearing date without first allowing Employer’s position to be heard at a prehearing conference (observations).

106) Employer claims it was prejudiced by the workers’ compensation officer’s actions “reinstating the affidavit of readiness for hearing” after the February 9, 2012 prehearing conference because it “affects” its defenses.  Employer argued in the hearing giving rise to Contreras-Mendoza I it did not know whether it had a §110(c) defense, even though the hearing was quickly approaching.  It further contended the board’s designee should have given Employer an opportunity to be heard on his unilateral decision finding he abused his discretion, before he made the determination, because it was more than simply a clerical error and actually affected Employer’s defenses (Employer’s hearing statement, Contreras-Mendoza I).

107) Employer raised a §110(c) defense at the June 7, 2012 prehearing conference, and this defense was properly preserved for the September 4, 2012 hearing (Prehearing Conference Summary, June 7, 2012, at 3; experience, judgment, observations).

108) Employer conceded the designee had authority, while all parties were at the February 9, 2012 prehearing conference, to advise Employee her claim may be dismissed under 
§110(c) if she “withdrew” her affidavit of readiness (Employer’s hearing statement, Contreras-Mendoza I).

109) However, Employer argued the board’s designee did not have authority, without the parties being present and giving them an opportunity to be heard, to unilaterally reinstate Employee’s affidavit of readiness once it had been withdrawn (id.).

110) Had the designee convened another prehearing conference before deciding he had abused his discretion on February 9, 2012, the only relevant points Employer could have raised would be the designee lacked authority to advise Employee of possible ramifications of withdrawing her affidavit of readiness for hearing, which would be inconsistent with Employer’s concessions at hearing in Contreras-Mendoza I, in which it agreed the designee had authority to so inform and advise Employee.  It could argue Employee could not “un-withdraw” her affidavit and the designee could not “reinstate” it.  Employer can argue both points at a hearing on the merits (experience, judgment, observations).

111) Employee clearly did not want to “close her case,” but wanted a hearing “ASAP” on the merits of her claim, and looked forward to the September 4, 2012 hearing (Contreras-Mendoza I).

112) Had the designee held another prehearing before deciding he had abused his discretion on February 9, 2012, and fully advised Employee of the potential ramifications of withdrawing her affidavit of readiness for hearing, Employee would not have withdrawn her affidavit of readiness for hearing (experience, judgment; Contreras-Mendoza I, and inferences drawn from all the above).

113) The Alaska Worker’s Compensation Act and the board’s regulations do not expressly provide for a party to “withdraw” an affidavit of readiness for hearing, and do not advise a party what happens to the §110(c) limitations period if an affidavit of readiness is “withdrawn” (observations).

114) The designee did not advise Employee prior to allowing her to “withdraw” her affidavit of readiness for hearing of any potential legal ramifications of such action (id.).

115) On July 24, 2012, Employee filed and served a hearing brief to which was attached attorney Patterson’s June 28, 2011 settlement offer, which included a listing of the medical expenses Employee paid and wanted reimbursed from Employer.  However, the actual medical invoices were not attached to the brief or the letter (letter, June 28, 2011).

116) At hearing on September 4, 2012, Employee through her non-attorney representative stated the outstanding work-related medical bills for which he sought payment in her claim were attached to a June 28, 2011 settlement offer letter to Employer’s attorney.  Employee argued the only exception is bills for the second hand surgery, which were not attached.  However, she subsequently stated all the past, work-related medical bills were attached but one bill for $1,749.95 pertained to a non-work-related motor vehicle accident, was attached accidentally and should not be included in the bills sought at hearing (Briggs; letter, June 28, 2011 attachments).

117) Employer’s lawyer conceded she had received the letter with the attached medical billings, but objected to the board considering the attachments alleging they were not filed at least 20 days prior to the hearing (Employer’s attorneys statements at hearing).

118) Employee identified the following “outstanding” work related medical bills at hearing:

	Provider
	Date of Service
	Amount

	Mat-Su Regional Medical Center
	March 14, 2008
	$189.20

	Providence Alaska
	May 17, 2009
	$587.18

	Alaska Emergency Medicine Associates
	June 17, 2009
	$472

	Citrus Valley Medical Center
	February 13-15, 2009
	$6,400

	Walmart Pharmacy
	September 3, 2009
	$53.88

	Walmart pharmacy
	September 3, 2009
	$73.84

	Westwood LA Center
	January 22, 2010
	$1,900

	Dr. Meals
	January 22, 2010
	$800

	Total
	
	$10,476.10


119) It is difficult to understand whether the above-referenced bills were actually unpaid at the time of hearing, or had been paid by Employee or Mr. Briggs (observations).

120) Employer agreed Employee’s motor vehicle accidents did not affect her right thumb (Employer’s attorneys hearing statements).

121) At hearing, Employee’s left thumb appeared considerably larger in circumference that her right thumb (observations).

122) Employee did not injure her right thumb in any way after her June 2008 MRI (Contreras-Mendoza).

123) Employee speculated her ligament tear resulted from a delayed treatment for her trigger thumb because her hand “compensated in some way” for the work-related injury (Briggs).

124) Employee conceded no physician supported this theory (id.).

125) Notwithstanding the lack of medical support for this theory, Employee credibly testified the two hand surgeries combined “corrected” what was wrong as a result of the work-related injury (id.).

126) Employee wanted Employer to pay for another appointment with Dr. Meals (Contreras-Mendoza).

127) Mr. Briggs paid many of Employee’s medical expenses, including the first surgery and surgical facility, but had difficulty specifying exactly how much he paid from his pocket (Briggs).

128) Division records show Employer paid Employee TTD from February 29, 2008 through March 31, 2008; Employee agrees with these figures (Contreras-Mendoza).

129) The division’s computer system shows no activities in respect to reemployment benefits in this case (workers’ compensation computer system).

130) Employee is unaware of any activity occurring in respect to vocational reemployment benefits, and has not participated in any such activities (Contreras-Mendoza).

131) Employee waived her claim to transportation expenses for her non-attorney representative to travel to and from Alaska to represent her (Briggs).

132) Employee gave confusing testimony and argument concerning payment for the first and second surgeries.  Mr. Briggs paid for the first surgery from his pocket and Employee paid for the second surgery from her pocket but had no documentation to prove the second surgery’s costs (Briggs; Contreras-Mendoza).

133) Joann Pride has been an insurance adjuster for almost 15 years and is currently a claim supervisor with Wilton Adjustment Services.  She previously worked for Broadspire Services and was senior adjuster.  She probably hired Tracy Davis to be case manager for Employee’s claim.  In general, Ms. Pride hires nurse case managers to help the injured worker and improve communication among the participants in a case.  She probably authorized Dr.  Radecki’s EME.    Tracy Davis probably wrote the cover letter to Dr.  Radecki.  Based on this EME report, Ms. Pride controverted Employee’s claim (Pride).

134) Tracy Davis testified she has been a nurse case manager for 16 years.  She does not choose EME doctors.  Dr.  Radecki’s EME report was addressed to her because the adjuster asked her to prepare the cover letter.  Ms. Davis never told Employee a “positive” MRI would result in her claim being “uncontroverted.”  She recalls a meeting on July 2, 2008, at Providence cafeteria with Employee.  She does not make decisions about controversions but simply discussed her findings with the adjuster.  Ms. Davis simply related to Employee what Dr. Dean had expressed at the visit the same day.  Dr. Dean told Ms. Davis she was not convinced any surgery would be helpful to Employee because her symptoms “had never been consistent” and “her pain moved.”  Nevertheless, Ms. Davis stated Dr. Dean said she would offer Employee surgery but Employee would have to put it on her own insurance (Davis).

135) Employee disputed Ms. Davis’s testimony.  She testified Dr. Dean, following some discussion about “pathology,” said words to the effect to Ms. Davis “you are not going to get me to say there is no pathology.”  Employee also disagreed Dr. Dean stated she could not say with certainty the work injury caused the MRI pathology (Contreras-Mendoza).

136) Ms. Davis did not recall Dr. Dean making the above-referenced statement, conceded the MRI showed ligament damage, but this finding did not necessarily mean surgery is indicated (Davis). 

137) Medical providers frequently omit from medical records considerable information provided by patients or discussed at healthcare conferences (Experience, observations.).

138) Neither Ms. Pride nor Ms. Davis consulted with any other physicians, other than Dr. Dean, before Employee’s case was controverted based upon Dr. Radecki’s EME report (Pride; Davis).

139) When the panel chair reviewed the hearing recording, he determined some of Employee’s testimony was indiscernible because she was speaking too loudly and too directly into the microphone, thus “over driving” the recording system (observations).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted . . . to ensure . . . quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.110. Procedure on claims. (a) Subject to the provisions of a 
AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim.

. . .

(c) Before a hearing is scheduled, a party seeking a hearing shall file a request for hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response.  If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. .  . . The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied. . . .

. . .

(h) The filing of a hearing request under (c) of this section suspends the running of the two-year time period specified in (c) of this section.  However, if the employee subsequently requests a continuance of the hearing and the request is approved by the board, the granting of the continuance renders the request for hearing inoperative, and the two-year time period specified in (c) of this section continues to run again from the date of the board’s notice to the employee of the board’s granting of the continuance and of its effect.  If the employee fails to again request a hearing before the conclusion of the two-year time period in (c) of this section, the claim is denied.

“Subsection 110(c) ‘requires the employee, once a claim has been filed and controverted by the employer, to prosecute the employee’s claim in a timely manner.’” Huston v. Coho Electric, 923 P.2d 818, 819 (Alaska 1996).

In Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008), the Alaska Supreme Court noted §110(c) though different, is “likened” to a statute of limitations defense, which is a “disfavored” defense, and “provisions absent from subsection .110(c) should not be read into it.”  

Subsection .110(c) is a procedural statute that ‘sets up the legal machinery through which a right is processed’ and ‘directs the claimant to take certain action following controversion.’  A party must strictly comply with a procedural statute only if its provisions are mandatory; if they are directory, then ‘substantial compliance is acceptable absent significant prejudice to the other party.’  In South Anchorage Concerned Coalition, Inc. v. Municipality of Anchorage, we examined a municipal ordinance with language similar to the language in subsection .110(c).  In that case, we determined that the ordinance was directory, not mandatory, so that strict compliance with the ordinance was not required.  We stated there:

A statute is considered directory if (1) its wording is affirmative rather than prohibitive; (2) the legislative intent was to create ‘guidelines for the orderly conduct of public business’; and (3) ‘serious, practical consequences would result if it were considered mandatory.’

We conclude that the language of subsection .110(c) satisfies these criteria and hold its provisions are directory.  First, the language of subsection .110(c) is affirmative, not prohibitive.  The first sentence of the statute directs a party to file a request for a hearing with an affidavit of readiness to schedule a hearing, but it does not say what a party or the Board should not do.  The last sentence of the subsection also gives an affirmative directive, rather than a prohibition, simply stating that a claim is denied if the employee does not request a hearing within two years following a notice of controversion.

Second, the legislature added the affidavit requirement to create procedural guidelines for the orderly conduct of public business.  Although the last sentence of subsection .110(c) imposes a penalty on a claimant for failing to meet the deadline to request a hearing, legislative history supports the conclusion that the primary purpose of requiring an affidavit was to create guidelines for the orderly conduct of public business.  The House Judiciary Committee’s sectional analysis of the legislation reenacting subsection .110(c) to include an affidavit requirement stated that this subsection was meant to address delays in getting disputed cases before the Board and ‘the [B]oard’s problems in timely docketing cases for hearing.’

The Alaska Supreme Court in Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-913 (Alaska 1996) noted the statute of limitations defense is “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”

AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the claim and his employment.  In less complex cases, lay evidence may be sufficiently probative to establish the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).   The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, in claims arising after November 5, 2005, employment must be the substantial cause of the disability or need for medical treatment.  AS 23.30.010(a).  In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission (commission) set out the how to apply the presumption analysis for claims arising after November 5, 2005.  The commission stated “if the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable” (id.).  The commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause (id.).  This test would also apply to claims for benefits other than “disability or need for medical treatment,” based on the commission’s use of “etc.” in Runstrom.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Furthermore, this system is based upon “the ultimate social philosophy behind compensation liability,” which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”  Gordon v. Burgess Construction Co., 425 P.2d 602, 604 (Alaska 1967).

Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963) is a civil tort case primarily about the workers’ compensation insurer’s alleged duty to arrange for medical care for an injured worker.  

The facts pertinent to the appeal are these: On February 5, 1960, the appellant suffered an injury to his left eye. . . .  This examination disclosed . . . the appellant had suffered a detach[ed] . . . retina and prompted Dr. Leer to recommend to the appellant’s hometown physician . . . that ‘surgery should be done as soon as is feasible because the longer the detachment persists, the less the chances of success.’  He also recommended a San Francisco doctor to perform the operation.  A copy of the letter was sent to the Board and the insurance carrier.  At the time of making his examination the eye specialist also informed the appellant of the need of further surgery and that the insurance carrier would be so advised.

. . .

The appellant lost the sight in one of his eyes because, as he alleges . . . the appellees, who are his employer and the employer’s insurance carrier, negligently, maliciously and in wanton disregard of his health delayed in providing him with necessary medical care. . . .

The court framed the issue on appeal in Richard this way:

Thus we have for determination in this case the question whether an employer owes an active duty to provide medical care for an employee who has received a compensable injury and, if such a duty exists, whether the Alaska Workmen’s Compensation Act (hereinafter referred to as the act) provides the exclusive remedy for the breach of that duty.  The answer, we believe, is to be found in the provisions of the act itself. . . . 

Richard reviewed the statutes concerning the employer and insurer’s obligation to “furnish” medical care.  The court then placed blame for the delay, subject of the injured man’s complaint in the first instance:

In the meantime the Board had taken no action whatsoever on Dr. Leer’s recommendation.  As we interpret section 6(1) of the act an injured employee has no right to select an out-of-state physician without the approval of the Board.  It is our belief that upon receipt of a copy of Dr. Leer’s recommendation that [sic] Board should have treated it as a request from appellant for the employment of an out-of-state physician and should have acted on the request without delay. Instead, upon receipt of the inquiry from the insurance company, the Board promptly replied to the insurance company stating that the executed compromise and release should end appellant’s claim for further medical treatment at the company’s expense.  No copies of the insurance company’s letter nor the Board’s reply were sent to Dr. Shuler or the appellant, who undoubtedly continued to believe that Dr. Leer’s recommendation was still under consideration by those responsible for taking action.

. . .

If anyone deserves to be criticized for the manner in which this case was handled, it is the Board because of its failure to promptly advise the appellant on how to proceed when it was informed by Dr. Leer of the appellant’s urgent need for additional surgery by an out-of-state doctor.  We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law [footnote below].

FN15. See Cole v. Town of Miami, 83 P.2d 997, 1000 (1938); Yurkovich v. Industrial Accident Bd., 314 P.2d 866, 869-71 (1957), in which the court declared: ‘The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act.  Compare Miller v. Aetna Life Ins. Co., 53 P.2d 704. . . .’ [other citations omitted].

Language from cases the Alaska Supreme Court cited in Richard is also instructive.  In Cole v. Town of Miami the Arizona court said:

We are of the opinion that, stated as an abstract proposition, the commission does not occupy the position of an adversary towards a claimant of compensation, dealing with him at arm’s length, but that it sits as a judicial body to do justice according to law [citation omitted].  This being the case, we think it follows that the commission owes to every applicant for compensation the duty of fully advising him as to all of the real facts which bear upon his condition and his right to compensation, so far as it may known them, before an award is made final, and that a deliberate attempt to conceal such facts from the petitioner would be as reprehensible as a deliberate concealment from a litigant by a court of matters material to the case which was pending before it. . . . 

Thus, not only was there a commission duty to advise the injured worker, but a failure to advise him might amount to “constructive fraud” by the commission.  

In Yurkovich v. Industrial Accident Board, cited above, the facts were:

November 9, 1955, the plaintiff, John Yurkovich, wrote to the Board for information giving the Board his name; that he was injured on January 19, 1955, at the Brophy mine; that he believed the mine had made a report to the Board; that the fall of rock on his back had hurt his neck and back, and asked if he could have X-rays taken. Plaintiff also asked the Board ‘would you please inform me as [to] what I am to do about it I thank you kindly.’

The Board’s answer, signed by W. W. Casper, Secretary, to plaintiff’s letter was dated November 15, 1955, and was as follows: ‘Answering yours of Nov. 9, about your accidental injury of Jan. 19, 1955, you are entitled to medical treatment, and hospitalization if necessary, provided such bills are incurred within one year from date of accident and do not exceed a total of $1,500.00.

‘Therefore you may consult a doctor now. We enclose the forms upon which he should submit his report and his bill.’  

The Board gave the plaintiff no information in regard to the form required in relation to compensation, but by this letter of authorization for medical treatment, the Board recognized that the plaintiff had suffered an industrial compensable injury.  The Board at that time also had the employer’s report before it of plaintiff’s accidental injury.

While it may not be the duty of the Board to go out and solicit claims, as intimated by counsel for such Board, yet we deem it the duty of the Board to fully advise an industrial injured workman, when he comes to the Board as here and asks for information, as to what he should do. . . .

. . .

Here, within the year after the injury, the Board on the information it had obtained from the employer and the plaintiff workman, authorized medicines, medical treatment by doctors and hospitalization if necessary, and thereby recognized that the plaintiff had suffered a compensable industrial accident.  It was the duty of the Board standing in the position of trust in relation to this plaintiff, after receiving such information of his industrial accident, to see to it that his rights under the law were protected.  A very high degree of good faith, impartiality, and fairness is to be shown by the Board in protecting its beneficiaries’ interests, and in dealing with such claimants.  From the uncontroverted testimony of the plaintiff it is apparent that he was depending on the Board, after his letter to them, to fully advise him of what he should do to protect his rights under the law.  From the record it is apparent that plaintiff was misled to his prejudice by the Board’s withholding, perhaps unconsciously, the information that plaintiff was required to file a claim under oath, thereby concealing such requirement from him, and by so doing misrepresenting to plaintiff that all he was entitled to was X-rays, doctor’s services and hospitalization.  The action and nonaction of the Board in this case cannot be condoned as it flies in direct conflict with the law of trusts as well as the import of the Workmen’s Compensation Act [citation omitted].

. . . 

The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act [citation omitted]. . . .

. . .

We again state that the Workmen’s Compensation Act is not legislation for the benefit of doctors, neither is it an act for the benefit of lawyers, nor for the benefit of the Board.  This act is fundamental legislation enacted first for the protection and benefit of the injured workman, his wife and children, and other dependants. By force of the law the employee surrenders his right of an action in tort [emphasis in original] for injury or death.  The act however assures him and his dependents of the protection of certain benefits in case of injury or death.

Secondly, the act fixes a limited liability of the employer so that the economic loss caused by such accidents shall not rest upon the employee or the public, but that the industry in which the accident occurs shall pay in the first instance for the loss occasioned by such accident.

Richard also cited Miller v. Aetna Life Ins. Co., 53 P.2d 704, which dealt with the question of whether an employer had delivered a policy for workers’ compensation insurance coverage to the board.  The court, in construing the law, stated:

‘The Workmen’s Compensation Act was enacted for the benefit of the employee.’  The correctness of this conclusion is universally conceded and the vital part of the machinery set up by the law to carry the provisions of the act into effect is the Industrial Accident Board.  The board is a state board and we think the act implies that its first duty is to administer the act so as to give the employee the greatest possible protection consistent with the purposes of the act.

The Alaska Supreme Court cited Richard subsequently for this same proposition.  In Dwight v. Humana Hospital Alaska, 876 P.2d 1114 (Alaska 1994), the injured worker was never advised she had a right to request a second independent medical evaluation.  Dwight said this was reversible error because it affected the case’s possible outcome:

Nonetheless, we agree with Dwight’s alternative ‘record waiver’ argument.  We hold that (1) in every case the Board is required to give the parties notice of their right to request and obtain a SIME.  .  .  In the event of a medical dispute [footnote omitted]. . . .


This ‘record waiver’ interpretation contains a ‘gatekeeper’ device; not every instance of dispute will prompt a SIME. This addresses the efficiency and economy concerns expressed by the Board and superior court in this case.  The Board can acknowledge that there is conflict in the medical evidence, yet decline to order a SIME.  However, it must inform the parties of such action and honor the parties’ requests for a SIME.
Furthermore, this interpretation is consistent with our decision in Richard [citation omitted]: “[A] workmen’s compensation board . . . owes to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, . . . and of instructing him on how to pursue that right under the law” [emphasis in original].

Humana argues that even if the Board should have informed the parties of their right to a SIME, its failure to do so was harmless error.  We disagree.  The Board’s error was a violation of a statutory duty mandatory in form.  We cannot say with confidence that if the statutory command had been followed the Board’s decision would not have been different. See Love v. State, 457 P.2d 622, 631 (Alaska 1969); Howarth v. Pfeifer, 423 P.2d 680, 684 (Alaska 1967).
Dwight has thus persuaded us that the Board’s failure to inform her of her right to a SIME deprived her of ‘the opportunity to have an impartial evaluator review the available medical records, perform additional diagnostics if medically indicated, and physically examine [her] to either corroborate or weaken the respective opinions of the disagreeing doctors.’ The unpredictable outcome of this examination is immaterial.  Given the equivocal evidence from the E.R.s and treating physicians, the SIME could have influenced (1) the Board’s decision in this case (i.e., that Humana had overcome the presumption of compensability), (2) Humana’s continuing denial of the claim, or (3) Dwight’s pursuit of the claim. Humana has not persuaded us otherwise.  Accordingly, we reverse the decisions of the Board and superior court.

In Bohlmann v. Alaska Construction & Engineering, 205 P.2d 316 (Alaska 2009), the Alaska Supreme Court again addressed the board’s duty to advise and said:

A central issue inherent to Bohlmann’s appeal is the extent to which the board must inform a pro se claimant of the steps he must follow to preserve his claim. The parties agree that the board designee who presided at the prehearing conferences gave Bohlmann general information about the two-year time bar.  The board and then the appeals commission determined that Bohlmann had been adequately and correctly informed of the time bar and the consequences of not filing an affidavit of readiness for hearing.


In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation [footnote omitted].  We have not considered the extent of the board’s duty to advise claimants. . . .

It may be arguable in such a case that the board had a duty to tell the claimant that the two-year period was running; it may also be arguable that it had a duty to tell him when the period began running, or even the specific date on which the deadline would expire.  But we do not need to consider the full extent of the duty here. The board designee or the board should have corrected the erroneous assertion made by AC & E at the July 20, 2005 prehearing conference that the subsection .110(c) deadline had already run, but did not do so.  Alternatively, the designee or the board should at least have told Bohlmann specifically how to determine whether, as AC&E asserted, the deadline had already run and how to determine the actual deadline.  This minimal information would have made it clear to the claimant both the correct deadline and that he still had more than two weeks in which to submit the required affidavit.

. . .


Given AC&E’s incorrect statement about the timeliness of the rate adjustment claim and Bohlmann’s request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.  This requirement is similar to our holdings about the duty a court owes to a pro se litigant [footnote omitted].

. . .

Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC&E’s representation that the claim was time barred.  Its failure to recognize that it had to do so in this case was an abuse of discretion [footnote omitted].  Its failure to do so is inconsistent with the appeals commission’s conclusion that division staff did all that Richard required.

Correcting AC&E’s misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other [footnote omitted].  Indeed, at oral argument before us, counsel for AC&E stated that it would have been ‘just fine’ for a board employee to have informed Bohlmann of the actual deadline for filing an affidavit of readiness for hearing.  Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed [footnote omitted].   This is the appropriate remedy because the board’s finding that Bohlmann ‘had proved himself capable of filing claims and petitions even absent having counsel’ [footnote omitted] is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him.

Reviewing the civil cases Bohlmann cited is also instructive.  For example, in Gilbert v. Nina Plaza Condo Ass’n, 64 P.3d 126, 129 (Alaska 2003) a case involving civil court discovery difficulties, the Alaska Supreme Court said:

It is well settled that in cases involving a pro se litigant the superior court must relax procedural requirements to a reasonable extent.  We have indicated, for example, that courts should generally hold the pleadings of pro se litigants to less stringent standards than those of lawyers.  This is particularly true when ‘lack of familiarity with the rules rather than gross neglect or lack of good faith underlies litigants’ errors.’  We have further indicated that a court ‘should inform a pro se litigant of the proper procedure for the action he or she is obviously attempting to accomplish’ and should also ‘inform pro se litigants of defects in their pleadings.’  In return, we have stressed, the pro se litigant ‘is expected to make a good faith attempt to comply with judicial procedures and to acquire general familiarity with and attempt to comply with the rules of procedure-absent this effort, [the litigant] may be denied the leniency otherwise afforded pro se litigants.’

In Breck v. Ulmer, 745 P.2d 66, 75 (Alaska 1987), the Alaska Supreme Court again stated the trial judge should have informed the pro se litigant of proper procedure for action he was “obviously attempting to accomplish.”

Employer argues the designee abused his discretion.  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act (Act).  The Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act (APA) provides another definition used by courts in considering appeals from administrative agency decisions.  It contains terms similar to those above and expressly includes reference to a “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record (AS 44.62.570).  

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, decisions reviewing rehabilitation benefits administrator determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570 incorporating the “substantial evidence test.”  While applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 367 P.2d 884, 889 (Alaska 1962).  

AS 23.30.155.  Payment of compensation. . . . 

. . .

(p) An employer shall pay interest on compensation . . . not paid when due . . . . 

AS 23.30.185.  Compensation for temporary total disability. In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid during the continuance of the disability.  Temporary total disability may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.190.  Compensation for permanent partial impairment; rating guides.  (a)  In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part system or function converted to the percentage of impairment to the whole person as provided under (b) of this section. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c)  The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .

8 AAC 45.060. Service. . . .

. . .

(b) A party shall file a document with the board. . . .  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail. 

. . .

(e) Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties. . . .

8 AAC 45.070. Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). . . . 

. . .

(b) Except as provided in this section and 8 AAC 45.074(c) , a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued under 8 AAC 45.074(b). The board has available an Affidavit of Readiness for Hearing form that a party may complete and file. The board or its designee will return an affidavit of readiness for hearing, and a hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing. . . .

. . .

(3) If the board or designee determines a hearing should be scheduled even though a party has not filed an affidavit of readiness for hearing, the board or designee will give notice of the hearing in accordance with AS 23.30.110 and 8 AAC 45.060(e). . . .

There is no statute or regulation expressly addressing the issue of whether a party may “withdraw” an affidavit of readiness for hearing, once filed.  Similarly, there is no statute or regulation informing a party what, if any, additional steps must be taken once an affidavit of readiness for hearing is “withdrawn,” assuming it may be withdrawn.  Lastly, there is no statute, regulation or decisional law advising a party what effect, if any, “withdrawing” an affidavit of readiness for hearing has on the time limitations set forth in AS 23.30.110(c).

ANALYSIS

1) Should Employee’s claim be denied because she withdrew a previously filed affidavit of readiness for hearing and the two year deadline for requesting a hearing passed without Employee making a further hearing request?

Employee filed a claim for benefits.  Employer controverted the claim.  Employee through her previous attorney filed a written request for a hearing on the controverted claim well within two years of the date Employer filed its controversion.  The hearing request was not deficient in any way.  Employee complied with the letter of the law.  AS 23.30.110(c).  By law, Employee’s hearing request suspended the running of the two-year time period specified in AS 23.100(c).   
AS 23.30.110(d).  At no relevant time for purposes of the Employer’s §110(c) argument did Employee request a hearing continuance, as no hearing was ever scheduled.  Consequently, no continuance was granted at Employee’s request and the two-year time period did not resume under AS 23.30.110(h).  All Employee requested at the relevant prehearing conference was time to find another attorney before a hearing was actually scheduled on her affidavit of readiness.

Employer conceded at the Contreras-Mendoza I hearing it would have been entirely appropriate for the designee at the February 9, 2012 prehearing to advise and inform Employee her claim for benefits may be dismissed under AS 23.30.110(c) if she withdrew her hearing request.  Employee made it clear she never intended to withdraw her affidavit of readiness for hearing.  Employee credibly testified at the Contreras-Mendoza I hearing she never asked to withdraw her hearing request.  AS 23.30.122.  It is unlikely Employee, unrepresented and speaking English as her second language, would appear at the February 9, 2012 prehearing conference and declare words to the effect: “I request to withdraw my August 18, 2011 affidavit of readiness for hearing.”  Employee credibly testified at the Contreras-Mendoza I hearing the board’s designee and defense counsel raised and discussed Employee “withdrawing” her hearing request, but all she wanted was time to find new representation before a hearing was scheduled.

As discussed in detail in Contreras-Mendoza I, the designee had not only authority, but a duty to advise and inform Employee at the prehearing conference.  However, the designee recognized after the prehearing was over, he had failed to meet his obligation under Richard and Bohlmann, and upon so discovering, immediately corrected his omission.  

Employer’s argument it was prejudiced by not knowing if it had a §110(c) defense available on September 4, 2012, is not well taken.  Employer raised and preserved its §110(c) defense at the June 7, 2012 prehearing conference.  Employer raised the defense at hearing, briefed it thoroughly and referred the panel to its prior briefing, which the panel has considered.

Assuming for sake of discussion a person can “withdraw” a properly filed affidavit of readiness for hearing, Employee’s claim would not be denied under these circumstances because the designee failed in his duty to properly advise her what may result.  Richard; Bohlmann.  Furthermore, assuming one can withdraw an affidavit of readiness for hearing once filed, the law does not explain what should occur, if anything, to prevent the §110(c) limitation statute from subsequently resulting in a person’s claim being denied.   Denying Employee’s claim under these circumstances, therefore, would result in a violation of her due process.

Employer further argued the designee violated the law by failing to convene another prehearing conference before deciding Employee could not withdraw her affidavit of readiness for hearing and before he reinstated it.  Employer correctly notes the law requires a party seeking a hearing to file a hearing request together with an affidavit stating the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing.  AS 23.30.110(a).  Employer correctly notes it has a right to oppose the hearing, and did so in this case.  Employer is correct, if a party opposes a hearing request, a prehearing conference must be held within 30 days of the filing of the party’s opposition to a hearing.  Here, Employee filed an affidavit of readiness for hearing on August 12, 2011.  On August 19, 2011, Employer filed an opposition to the requested hearing.  Though a prehearing conference was not held within 30 days of August 19, 2011, prehearing conferences were convened on November 15, 2011, February 9, 2012, and June 7, 2012, before the designee selected and set a hearing date, as he was required to do under AS 23.30.110(a).  The designee proceeded in the manner required by law and Employer was not prejudiced.
The designee’s actions, contrary to Employer’s assertions, furthered the legislature’s intent the Act be interpreted to insure “quick, efficient, fair, and predictable delivery of indemnity and medical benefits” to Employee, if she is entitled to them, at “a reasonable cost” to Employer.  It currently takes about six weeks for parties to obtain a prehearing conference after requesting one; in 2011, it typically took longer than six weeks to obtain a prehearing conference.  Contreras-Mendoza I.  The complete analysis from Contreras-Mendoza I is incorporated here by reference.  For all these reasons, the designee did not abuse his discretion or exceed his authority by recognizing he failed to properly advise and inform Employee before allowing her to “withdraw” her affidavit of readiness for hearing.  He did not abuse his discretion or exceed his authority by reinstating her affidavit of readiness without first hearing from Employer.  Employee complied with AS 23.30.110(c).  Employer’s request for an order denying Employee’s claim under AS 23.30.110(c) will be denied.

2) Is Employee entitled to an order directing Employer to pay her outstanding work-related medical bills and reimburse her out-of-pocket expenses?

This issue involves factual questions to which the statutory presumption of compensability applies.  AS 23.30.120.  Employee contends her first and second hand surgeries performed by Dr. Meals are compensable, arose out of and in the course of employment, and she seeks an order requiring Employer to pay for them.  Employee raises the presumption of compensability as to both hand surgeries with her own testimony, the June 12, 2008 MRI, Dr. Dean’s records, Dr. Jensen’s EME report, and Dr. Lipon’s SIME opinions.  Employee testified she injured her hand and thumb at the time of injury, it never got better until the two surgeries were completed, and then she mostly recovered.  The MRI report shows a ruptured tendon.  Dr. Dean recognized this, and Drs.  Jensen and Lipon related this to the February 22, 2008 injury.  Without weighing these reports’ credibility, or Employee’s credibility, this evidence is sufficient to suggest Employee ruptured a tendon and developed trigger finger in her thumb as a result of her February 22, 2008 work-related injury, which are the two conditions for which Dr. Meals performed surgery.  This shifts the burden of production to Employer.

Without weighing credibility, Employer rebuts the presumption through Drs.  Radecki and Jensen’s EME reports.   Dr. Radecki eliminates the work injury as the substantial cause of the need for either surgery, and Dr.  Jensen’s report can be read to question whether the ruptured tendon arose out of and in the course of the employment.  This evidence rebuts the presumption and shifts the burden of production and persuasion back to Employee who must prove her claim by a preponderance of the evidence.

This case has rather confusing and conflicting evidence.  The June 12, 2008 MRI clearly shows a torn ligament.  This scan was performed in relative proximity to Employee’s February 22, 2008 injury.  There is no reasonable explanation offered for these MRI findings, other than the subject work-related injury.  On and before July 2, 2008, Dr. Dean noted an abnormality in Employee’s right thumb area, not referred to as “trigger finger,” which was amenable to surgical repair.  She offered surgery to Employee.  However, the record reflects Dr. Dean became frustrated trying to communicate with Employee and ultimately declined to provide further medical services.  Nevertheless, Dr. Dean still offered surgical correction to Employee’s hand.  Employee has a vivid recollection of the meeting with Dr. Dean and Ms. Davis on July 2, 2008.  She credibly testified of a discussion between Dr. Dean and Ms. Davis in which Dr. Dean reiterated there was an abnormality shown on the MRI.

EME Dr. Jensen concluded there was a “degree of injury” identified on the MRI.  Nevertheless, he inexplicably limits the work-related injury only to a “sprain” and fails to account for or explain the ligament tear.  He refers to any ligament damage as being caused by some other, “undetermined injury.”  There is no evidence of any other injury; Employee credibly testified she did not subsequently injure her right thumb. AS 23.30.122.  Employer conceded there is no medical evidence Employee’s two subsequent motor vehicle accidents injured her right thumb.  Dr. Jensen agrees the first surgery was work-related, and first states it was “unclear” why Dr. Meals performed the second surgery.  Then Dr. Jensen states the “non-existing” ligament-rupture condition was not work related.  At best, Dr. Jensen’s opinion supports Employee had a ligament injury on February 22, 2008.  At worst, his report is inconsistent and confusing.

SIME Dr. Lipon said Employee had, as a result of the February 22, 2008 injury a sprain and an “incomplete tear of the UCL.”  This too supports Employee’s claim.  The first surgery was to repair the trigger thumb and the second was to address the torn ligament.  He plainly states the substantial cause of Employee’s disability or need for medical treatment as it relates to the ulnar collateral ligament disruption and trigger thumb was the industrial injury of February 22, 2008.  He also notes she had no pre-existing right thumb injuries or any subsequent injuries.  However, he states by April 6, 2011, Employee was medically stable.

In response to Mr. Patterson’s inquiry, surgeon Dr. Meals stated the February 22, 2008 injury was “probably” the substantial cause of the need for the second surgery he performed on May 14, 2010, as he opined there was “no other logical explanation for findings.”  Subsequently, when Mr. Gonzales inquired asking the same question, Dr. Meals checked “no.”  Dr. Meals’ changed opinion is not explained.  Thus, his opinions are confusing and are given less weight.  

Employer previously filed a request for cross-examination on Dr. Meals’ June 7, 2010, and March 28, 2011 reports.  At hearing, Employer gave confusing and conflicting arguments concerning this.  It contended the reports should not necessarily be stricken in their entirety, but construed against Employee if they showed any ambiguities.  Employer cited no legal authority for this unique proposition.  The records are either inadmissible under a request for cross-examination, or they are admissible.  Employer cannot have it both ways.  A report cannot be excluded in part.  Furthermore, Employer in its closing argument cited Dr. Meals’ January 4, 2012 response which, in context of the entire letter from attorney Gonzales, reveals the prior opinion, which Employer sought to keep out.  Accordingly, Dr. Meals’ reports will be considered in their entirety.  

During the second surgery, Dr. Meals noticed the ligament did not appear to be torn.  However, he awakened Employee and asked her to clench her hand.  He evaluated this maneuver and determined she lacked 30% strength.  Based upon this inter-operative testing, notwithstanding what he saw, Dr. Meals continued with the surgery, apparently believing the ligament tear was not visible during his operative inspection but was present.  This is a reasonable way to proceed under the circumstances.  

Lastly, Employee’s lay testimony must be considered.  She convincingly testified she had right hand pain from the moment her right hand struck the soap dispenser.  Is not unheard of for an injured worker to complain to a physician of one issue, like Employee’s back pain, and minimize other, less immediately troubling issues such as her hand.  It is also not unusual, as Ms. Davis testified, for medical providers to omit from their medical records considerable information and history provided by patients.  Employee testified her hand hurt, continued to bother her, and her symptoms did not subside until after Dr. Meals performed both surgeries.  Therefore, weighing all the above evidence, and relying primarily on the MRI report showing a ligament tear, Dr. Dean’s opinions, Dr. Lipon’s SIME report and Employee’s convincing lay testimony, she has proven her claim by a preponderance of the evidence.  The weight of medical testimony supports the first surgery Dr. Meals performed being work-related and meeting “the substantial cause” test.  The second surgery is a closer call but the weight of medical evidence and Employee’s testimony similarly preponderates in her favor.  Speculation by some physicians about a possible subsequent injury to the right thumb being the substantial cause of the need for the second surgery is not supported by the credible record, because there is no evidence of a subsequent injury.  Employee’s request for an order requiring Employer to pay medical expenses associated with the first and second hand surgeries will be granted.  Both are compensable surgeries.  

Mr. Briggs’ and Employee’s testimony about the medical bills Employee was seeking was rather confusing.  Confusion may arise over what the chair meant by “outstanding” medical bills.  The chair meant bills paid by no one and still owed to the medical providers.  Ultimately, it appears Mr. Briggs or Employee paid any and all medical bills for which Employee seeks compensation from Employer.  There do not appear to be any unpaid medical bills at this time.  Employee identified $10,476.10 in medical bills either she or Mr. Briggs paid from their own pockets.  Though it does not appear Employee filed the medical bills with the board 20 days prior to hearing, she did serve the subject bills on Employer well in advance of the hearing, and Employer conceded it had the subject bills.  Employer has not been prejudiced in any way from Employee failing to “file” bills 20 days prior hearing.  Accordingly, in the interest of justice and to best ascertain the rights of the parties, especially given Employee is represented by a non-attorney, the regulation requiring parties to serve and “file” documents 20 days prior to hearing in this instance will be modified and Employee’s bills will be accepted as filed at hearing. AS 23.30.135; 8 AAC 45.195.

The bills identified at hearing are reasonable, necessary, and associated with Employee’s injury or treatment necessarily related to her injury.  Hospitalization for an allergic reaction, or suspected allergic reaction, to something in an injection Employee received for her hand arises out of and in the course of her injury and is a possible complication and a sequelae of treatment for her work-related injury.  Similarly, medication to address the supposed allergic reaction is reasonable and necessary.  Naturally, the surgery center and physician’s expenses for the surgeries as identified in the bills produced at hearing are reasonable and necessary to treat Employee’s work-related injury.  Lastly, Dr. Dean recommended surgery to address the MRI findings in 2008, well within two years of Employee’s work related injury.  Her opinion was later supported by Dr. Meals.  Therefore, in addition to the weight of the medical evidence, under these circumstances, this decision has little discretion to dispute the recommended surgical procedure.  Hibdon.  Employer will be ordered to pay the bills presented at hearing.

Related to this issue is Employer’s argument Employee made an unlawful change of physician.  However, Employer’s argument on this point was also confusing.  It raised the defense, but specifically stated it was not seeking to strike any medical evidence.  As Employer did not want to strike medical records, the defense is noted but no records will be stricken.  Furthermore, Employee’s testimony convincingly shows there was no unauthorized change of physician.  The adjuster told Employee it would no longer pay for her to drive from Anchorage to the “valley” to see her prior family physician, to which the emergency room had referred her.  Therefore, Employee had little choice but to select another physician in Anchorage pursuant to her adjuster’s restrictions.  Dr. Dean refused to provide medical care after the claim was controverted.  Employee had the right to a substitution of physician.  Under these circumstances, it would be unfair to assess a physician change to Employee.  Similarly, she obtained a referral to Dr. Meals from her Anchorage physician.  The fact the referral came on Employee’s request is immaterial.

3) Is Employee entitled to an order requiring Employer to pay for future medical care?

The only future medical care Employee seeks is a follow-up visit with Dr. Meals.  However, the record does not reflect Dr. Meals requested a follow-up visit.  It has been over two years since the second surgery.  The overwhelming weight of the medical evidence, especially Dr. Lipon’s opinion, supports a finding Employee needs no further medical care for her work-related injury at this time.   Employee’s request for an order requiring Employer to provide future medical care at this time will be denied.  She may submit further requests for treatment to Employer should any be made by her duly selected attending physician.

4) Is Employee entitled to TTD benefits?

This issue involves factual disputes to which the presumption of disability applies.  AS 23.30.120.  The same analysis applied above is incorporated here by reference.  Employee’s testimony she was disabled and Drs. Jensen and Lipon’s records stating Employee was disabled from her injury for a time raise the presumption and cause it to attach.   Dr. Radecki’s EME opinion she was not disabled rebut the presumption.  Employee must prove her TTD claim by a preponderance of the evidence.  

Employee’s first and second surgical procedures on her hand are found compensable.  Accordingly, to the extent Employee was disabled and not medically stable, she is entitled to an award of TTD.  Employer paid Employee TTD from February 29, 2008, through March 31, 2008.  She seeks TTD from May 20, 2008, through June 7, 2010, the date Dr. Jensen stated she was medically stable.  However, SIME Dr. Lipon convincingly stated Employee was not medically stable and suffered disability from one or the other surgeries until April 6, 2011.  On or about May 15, 2008, Employer discharged Employee stating she could no longer work there unless and until he had a full duty work release.  Consequently, unless she was an employee elsewhere, Employee was disabled as defined by law.  AS 23.30.395(16).  Based upon this evidence, Employee is entitled to an award of TTD beginning May 20, 2008.  However, the record is unclear when and where Employee returned to work after her first and second hand surgeries.  Rather than reopen the record and further delay this claim, this decision will award TTD subject to further review.  AS 23.30.001(1).  Employee’s request for TTD from May 20, 2008 and continuing will be granted at this time, to the date Employee returned to work either part- or full-time.  Employer will be directed to pay TTD benefits and mandatory interest from May 20, 2008, until the date Employee returned to work.  The maximum possible “end date” for Employee’s TTD claim at this time is April 6, 2011.  The parties will be directed to determine the re-employment date, or dates as the case may be, and jurisdiction will be retained to resolve any disputes.  

5) Is Employee entitled to PPI benefits?

Employee requests 2% PPI for her thumb injury.  This issue involves factual disputes to which the presumption of compensability applies.  AS 23.30.120.  The same analysis above applies here and is incorporated by reference.  Employee raises the presumption with Dr. Lipon’s opinion she has a 2% PPI rating.  Employer rebuts with Dr. Radecki’s opinion she has no PPI.  Dr. Radecki’s PPI opinion is given little weight because it disagrees with at least two other physicians’ PPI ratings.  Dr. Lipon’s SIME report is given considerable weight as he specifies how he determined Employee’s 2% PPI rating for the hand injury in strict conformance with the AMA Guides Sixth Edition.  He unequivocally states it is related to February 22, 2008 event.  As an SIME physician, in this case Dr. Lipon is an unbiased expert upon which the panel will rely.  Employee’s request for 2% PPI will be granted, and Employer will be directed to pay it along with mandatory interest.

6) Is Employee entitled to any relief in respect to reemployment benefits?

To this point, Employee’s case had been controverted.  Accordingly, no activity in respect to her possible eligibility for vocational reemployment benefits has occurred.  As nothing has occurred, there is nothing for the panel to review.  Therefore, Employee’s request for review of the rehabilitation benefits administrator’s decision, which does not currently exist, will be denied.  However, Employee is advised she should contact the reemployment benefits administrator for further information in light of this decision.  Richard; Bohlmann.

CONCLUSIONS OF LAW

1) Employee’s claim will not be denied because she withdrew a previously filed affidavit of readiness for hearing and the two year deadline for requesting a hearing passed without Employee making a further hearing request.

2) Employee is entitled to an order directing Employer to pay her work-related medical bills and reimburse her out-of-pocket expenses.

3) Employee is not entitled to an order requiring Employer to pay for future medical care.

4) Employee is entitled to TTD benefits.

5) Employee is entitled to PPI benefits.

6) Employee is not entitled to any relief in respect to reemployment benefits at this time.


ORDERS

1) Employer’s request for an order denying Employee’s claim under AS 23.30.110(c) is denied.

2) Employer shall pay any unpaid medical bills related to Employee’s first and second hand surgeries or reimburse Employee or Mr. Briggs for payments made, plus mandatory interest.

3) Employee’s request for an order requiring Employer to pay for a follow-up visit with Dr. Meals is denied at this time.

4) Employer is ordered to pay Employee TTD benefits and mandatory interest in accordance with this decision but not past the date the parties determine she returned to full-or part-time work, or April 6, 2011, whichever is latest.  Jurisdiction is reserved to resolve any disputes.

5) Employer is ordered to pay Employee PPI benefits in accordance with this decision and mandatory interest.

6) Employee’s request for a review of the rehabilitation benefits administrator’s decision is denied as there is nothing to review.

7) Employee is directed to consult with the rehabilitation benefits administrator in light of this decision for further action.

Dated in Anchorage, Alaska on October 2, 2012.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 20 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JUANA CONTRERAS-MENDOZA Employee/ applicant v. QDOBA MEXICAN GRILL DBA, Employer; ARGONAUT INSURANCE CO., insurer / defendants; Case No.  200804514; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on October 2, 2012.
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