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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	VANCE RICHARDSON, 

                                        Employee, 

                                            Applicant,

                                                   v. 

INTERIOR ALASKA ROOFING,

                                        Employer,

                                             and 

ALASKA NATIONAL 

INSURANCE CO.,

                                        Insurer,

                                            Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  201010244
AWCB Decision No. 12-0212
Filed with AWCB Fairbanks, Alaska

on December 18, 2012


Interior Alaska Roofing and Alaska National Insurance Co.’s (Employer) June 1, 2011 Petition for Modification of the Reemployment Benefits Administrator’s (RBA) Determination of Eligibility for Reemployment Benefits and Vance Richardson’s (Employee) June 2, 2011 workers’ compensation claim were heard on August 30, 2012, in Fairbanks, Alaska.  Hearing was set on May 21, 2012.  Attorney Michael Jensen represented Employee, who appeared in person and testified.  Attorney Erin Egan represented Employer.  There were no other witnesses.  The hearing proceeded with a two-member panel, a quorum under AS 23.30.005(f).  The record was held open to receive the deposition transcripts of Veena Basava, M.D. and Lance Brigham, M.D., and Employee’s supplemental affidavit of fees and any objection thereto.  The record closed after the panel next met and deliberated, on November 29, 2012.


ISSUES
Employee contends he is entitled to past and future medical benefits and associated transportation costs for his lumbar spine, including surgery.  Employer contends Employee suffered only a soft tissue injury as a result of the July 29, 2010 work incident, and he requires no further treatment for his lumbar spine.  

1) Is Employee entitled to an award of past and future medical benefits and associated transportation costs?

Employee contends he is entitled to temporary total disability (TTD) benefits from April 17, 2011 ongoing until he becomes medically stable.  Employer relies on the opinion of Lance Brigham, M.D. that Employee suffered only a soft tissue strain as a result of the July 29, 2010 work injury and was medically stable by April 15, 2011.  

2) Is Employee entitled to TTD benefits after April 17, 2011?
Employee contends he is entitled to permanent partial impairment (PPI) benefits.  Specifically, Employee contends he should be awarded the 12% rating assessed by second independent medical examiner (SIME) Peter Diamond, M.D.  Employer contends Employee suffered no permanent impairment as a result of the work injury and is thus not entitled to PPI benefits.
3) Is Employee entitled to an award of PPI benefits?

Employee contends he is unable to perform the physical requirements of his job at the time of injury or of the jobs he held in the ten years prior, and is thus entitled to reemployment benefits.  Employee contends Employer’s Petition for Modification of the RBA’s Designee’s determination of eligibility for reemployment benefits should be denied because Employer has presented no new evidence justifying modification.  Employer contends new evidence, which was unavailable at the time of the RBA Designee’s eligibility determination, demonstrates Employee does not meet the statutory requirements for eligibility for reemployment benefits.  Specifically, Employee relies on Dr. Brigham’s April 15, 2011 opinion Employee is capable of performing the job of construction superintendant, a position he held in the ten-year period prior to his work injury, and Employee suffered no permanent impairment as a result of the work injury. 

4) Is Employee entitled to reemployment benefits?  Should the RBA Designee’s March 30, 2011 finding of eligibility be modified?
Employee contends he is entitled to an award of interest on all past-due benefits.  Employer contends as Employee is not entitled to the benefits he seeks, he is not entitled to an award of interest.
5) Is Employee entitled to an award of interest?
Employee contends he is entitled to an award of his actual fees under AS 23.30.145(b).  Employer contends Employee is not entitled to any benefit he seeks, and is thus not entitled to an attorney fee award.

6) Is Employee entitled to an award of attorney’s fees and costs?  If so, in what amount?
FINDINGS OF FACT

A review of the available record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On July 29, 2010, while working for Employer, Employee injured his back “lifting a roll of rubber roofing.”  (Report of Occupational Injury or Illness, August 2, 2010).

2) On August 2, 2010 Employee sought treatment at Fairbanks Urgent Care Center, where he was diagnosed with a lumbar strain and taken off work for one week.  (Fairbanks Urgent Care Center report, August 2, 2010).

3) On August 9, 2010, Employee returned to Fairbanks Urgent Care Center for a follow-up, complaining of continued pain.  Nurse Practitioner Janet Whatley referred Employee for magnetic resonance imaging (MRI) and a physical therapy regimen.  (Fairbanks Urgent Care Center report, August 9, 2010).

4) On August 11, 2010, Employee underwent an MRI, which showed diffuse disc desiccation and mild annular bulging at L5-S1, prominent on the left; diffuse disc desiccation with left lateral and left foraminal disc herniation at L4-L5; and diffuse disc desiccation, moderate loss of disc height and left lateral disc-osteophyte complex at L1-L2.  Radiologist Jeffrey Zuckerman, M.D. diagnosed moderate spondylosis at L4-L5, L5-S1 and L1-L2, with left foraminal disc herniation at L4-L5.  (MRI Report, August 11, 2010).

5) On August 13, 2010, Employee returned to Fairbanks Urgent Care Center for a final appointment, and indicated he intended to move to Texas to be nearer to his family.  (Fairbanks Urgent Care Center report, August 13, 2010).

6) On November 2, 2010, Employee saw neurosurgeon Daniel Kim, M.D., complaining of lower back pain with left-sided lumbar radiculopathy.  Dr. Kim reviewed the August 11, 2010 MRI and informed Employee “he may benefit from surgery” based on the MRI findings.  Dr. Kim diagnosed low back pain, herniated nucleus pulposus and lumbar radiculopathy.  Dr. Kim provided a work release “until further notice.”  (Dr. Kim report, November 2, 2010).

7) On November 9, 2010, Dr. Kim performed a left L4-L5 epidural steroid injection.  (Dr. Kim Operative Report, November 9, 2010).

8) On November 30, 2010 Dr. Kim opined Employee could return to light duty work only, lifting up to 20 pounds occasionally or up to 10 pounds frequently.  (Dr. Kim Return to Work Recommendation, November 30, 2010).

9) On December 1, 2010, the RBA Designee notified Employee she had assigned Rehabilitation Specialist Linda Farris to complete an eligibility evaluation.  (RBA Designee letter to Employee, December 1, 2010).

10) On December 2, 2010, Employee reported to Dr. Kim the November 9, 2010 epidural steroid injection had provided relief for several days only and his pain had “returned to baseline.”  Dr. Kim recommended radiofrequency ablation at left L4-L5 for pain relief.  (Dr. Kim report, December 2, 2010).

11) On January 11, 2011, Dr. Kim performed a second epidural steroid injection.  (Dr. Kim Operative Report, January 11, 2011).

12) On January 18, 2011, in response to an inquiry by Rehabilitation Specialist Linda Farris, Dr. Kim opined Employee would have a permanent partial impairment rating greater than zero as a result of the July 29, 2010 work injury.  Dr. Kim reviewed the job descriptions for roofer, rigger, construction superintendant, and finish carpenter.  He opined Employee would not have the permanent physical capacities to perform the physical demands of roofer, rigger or finish carpenter, but could perform the physical demands of construction superintendant.   (Dr. Kim handwritten note in response to Rehabilitation Specialist Linda Farris, January 18, 2011).

13) On January 31, 2011, Linda Farris submitted her Eligibility Evaluation to the RBA Designee.  Despite noting Dr. Kim had approved Employee for the construction superintendent position, Ms. Farris recommended Employee be found eligible for reemployment benefits.  (Eligibility Evaluation, January 31, 2011).

14) On February 10, 2011, Linda Farris submitted an addendum to her January 31, 2011 Eligibility Evaluation, reversing her prior recommendation Employee be found eligible for reemployment benefits:

“Mr. Richardson’s treating physician (Dr. Kiim) (sic) did indicate that Mr. Richardson could perform one of his previous jobs of the last ten years (Construction Superintendent).  This finding, according to the statute, would negate Mr. Richardson’s eligibility status.”  (Eligibility Evaluation Addendum, February 10, 2011).

15) On February 22, 2011, RBA Designee Deborah Torgerson wrote to Linda Farris requesting she determine whether Employee had worked as a construction superintendent in a light strength position (as indicated by the SCODRDOT
 job description) or if he was a working superintendent who also had to perform the physically demanding duties of carpenter or construction worker.  Ms. Torgerson also requested Ms. Farris determine whether Employee performed the job duties of construction superintendent long enough to meet the specific vocational preparation (SVP) codes for that position.  (Deborah Torgerson letter to Linda Farris, February 22, 2011).

16) On February 24, 2011, Dr. Kim opined Employee could return to sedentary work only, lifting up to 10 pounds occasionally or a negligible weight frequently.  He restricted Employee’s standing and walking, sitting, and driving to 1-4 hours.  (Dr. Kim Return to Work Recommendation, February 24, 2010).

17) On February 24, 2011, Employee reported to PA Jim Nguyen the second epidural steroid injection had provided him pain relief for only half a day and he had returned to baseline.  He complained of the pain radiating up to his neck and down his left buttock to his left foot.  (PA Nguyen report, February 24, 2011).

18) On March 4, 2011, Linda Farris submitted a second addendum to her January 31, 2011 eligibility evaluation.  She indicated she had met with Employee and verified he had worked as a construction superintendent for only five months, which would not meet the SVP time criteria of 2-4 years for that position.  Based on this new information, Ms. Farris recommended Employee be found eligible for reemployment benefits.  (Eligibility Evaluation Addendum II, March 4, 2011).

19) On March 30, 2011, RBA Designee Deborah Torgerson notified Employee he had been found eligible for reemployment benefits. (RBA Designee letter to Employee, March 30, 2011).

20) On April 15, 2011, Lance Brigham, M.D., conducted an Employer’s Medical Evaluation (EME).  Dr. Brigham diagnosed low back sprain due to the July 29, 2010 injury.  He opined Employee was medically stable as of April 15, 2011.  He further opined Employee had suffered no permanent impairment as a result of his work injury, and was able to return to work as a finish carpenter and construction superintendant as of April 15, 2011.  He predicted Employee would be able to return to work as a roofer or rigger by July 15, 2011.  (Dr. Brigham EME report, April 15, 2011).

21) On May 5, 2011 and August 8, 2011, Employer filed controversion notices, denying TTD benefits, PPI benefits, reemployment benefits, medical benefits, transportation costs, and attorney’s fees and costs, based on Dr. Brigham’s report.  (Controversion Notices, May 4, 2011, July 25, 2011).

22) On May 31, 2011, Dr. Kim performed a third epidural steroid injection.  (Dr. Kim Operative Report, May 31, 2011).

23) On June 3, 2011, Employer filed a Petition for Reconsideration/Modification of the RBA Designee’s March 30, 2011 Determination of Eligibility for Reemployment Benefits.  Employer cited Dr. Brigham’s April 15, 2011 EME report as new evidence which had not been available at the time the RBA Designee found Employee eligible for reemployment benefits.  Specifically, Employer cited Dr. Brigham’s opinions Employee was medically stable as of April 15, 2011 and had no ratable permanent impairment and Employee was able to return to work in two of the four positions he had held in the ten years prior to his work injury.  (Employer’s Petition for Reconsideration/Modification, June 1, 2011).

24) On June 6, 2011, Employee filed a worker’s compensation claim (WCC), seeking a finding of frivolous or unfair controversion.  (Employee’s WCC, June 2, 2011).
25) On June 28, 2011, PA-C Graciela Sanabria opined Employee could sit, stand and walk one hour at a time throughout an 8 hour day with frequent changes of position.  She opined he could lift up to 20 pounds occasionally and 15 pounds frequently.  (PA Sanabria Performance-Based Physical Capacities Evaluation, June 28, 2011).

26) Also on June 28, 2011, PA-C Sanabria opined Employee should “refrain from heavy lifting greater than 10-15 pounds.  He should not climb ladders, no stooping, no bending, and no kneeling as this may aggravate his symptoms. . . .  Once we are able to control his pain he will be able to return to some of his regular work activities, as long as they do not place strain on his back.”  (PA-C Sanabria letter, June 28, 2011).
27) On July 6, 2011, Employer filed an Answer to Employee’s WCC, denying all benefits relying on Dr. Brigham’s April 15, 2011 EME report (Employer’s Answer, June 29, 2011).
28) On July 6, 2011 the parties attended a prehearing conference (PHC).  Employee orally amended his WCC to include claims for TTD, PPI, medical costs, transportation costs, reemployment benefits, interest, attorney’s fees and costs, and an SIME, and clarified he was no longer seeking a finding of frivolous or unfair controversion.  The parties agreed to conduct an SIME.  (PHC Summary, July 6, 2011).
29) On November 19, 2011, Luis Pulgarin, M.D. completed a physical capacities evaluation.  Dr. Pulgarin opined Employee could sit, stand or walk for no more than one hour at a time and no more than two hours total each day.  He opined Employee could lift no more than 20 pounds occasionally, could not bend, twist or crawl at all and could climb and reach above shoulder level occasionally.  He opined Employee’s physical capacities would not increase.  (Dr. Pulgarin Physical Capacities Evaluation, November 19, 2011).

30) On February 9, 2012, Employee complained of continued pain and of having trouble walking for long periods of time.  Nisha Rama, PA noted that based on Employee’s MRI, he would not likely benefit from surgical intervention.  PA Rama recommended an electromyography (EMG) study.  (PA Rama report, February 9, 2012).

31) On March 30, 2012, Peter Diamond, M.D. issued an SIME report, having examined Employee in person on February 7, 2012.  On the date of the examination Employee complained of constant lower back pain, more left than right, radiating down the anteromedial thigh and shin to the dorsum of the foot.  Dr. Diamond diagnosed lumbar sprain/strain with left-sided sciatica and clinical suggestion of lumbar radiculopathy; L4-5 disc herniation, superimposed on degenerative disc disease; and L5-S1 multiloculated cyst secondary to degenerative joint disease.  Dr. Diamond opined Employee was not a candidate for radiofrequency ablation as he had not yet had a trial of medial branch blocks.  Because Employee had not benefited from previous epidural steroid blocks, Dr. Diamond did not recommend further blocks.  He recommended further diagnostic testing, specifically electromyography (EMG) and nerve conduction studies to identify the primary pain generator before considering surgery.  Finally, he opined a trial of a TENS unit and continued home exercise program would be appropriate.  As to medical stability, Dr. Diamond opined Employee had reached maximum medical improvement as of October 15, 2011, assuming Employee did not wish to pursue surgical treatment.  He recommended Employee undergo a formal functional capacity evaluation to determine his specific physical capacities related to potential work, but did opine general restrictions for patients with Employee’s particular pathology include no lifting greater than 10 pounds and no prolonged sitting.  He opined all medical treatment Employee had received to that date for his lumbar spine symptoms had been reasonable and necessary.  Finally, Dr. Diamond assessed a 12% whole person impairment rating as follows:

The L4-5 disc herniation would result in placement in Class 2, under “Motion Segment Lesions” of the Lumbar Spine Regional Grid, Table 17-4, on page 570 of the AMA Guides to the Evaluation of Permanent Impairment, 6th Edition.  This carries a default impairment of 12% whole person impairment.

The Grade Modifier for Functional History (GMFH), using Table 17-6, page 575, would be a 2, given the presence of symptoms with normal activity.

The Grade Modifier for Physical Examination (GMPE), using Table 17-7, page 576, would also be a 2, based on the sensory deficit.

The Grade Modifier for Clinical Studies (GMCS) is not used, as a clinical study (MRI) was used for primary placement in the Regional Grid.

Using the Net Adjustment Formula described on page 582, those factors result in a net adjustment of 0, and a total of 12% impairment, whole person, as a result of the subject incident.

(Dr. Diamond SIME Report, March 30, 2012).

32) The AMA Guides to the Evaluation of Permanent Impairment, Sixth Edition provides the following definitions:

Radiculopathy.  For the purposes of the Guides, radiculopathy is defined as significant alteration in the function of a single or multiple nerve roots and is usually caused by mechanical or chemical irritation of one or several nerves.  The diagnosis requires clinical findings including specific dermatomal distribution of pain, numbness, and/or paresthesias.  Subjective reports of sensory changes are more difficult to assess; therefore these complaints should be consistent and supported by other findings of radiculopathy.  There may be associated motor weakness and loss of reflex.  A root tension sign is usually positive. The identification of a condition that may be associated with radiculopathy (such as a herniated disk) on an imaging study is not sufficient to make a diagnosis of radiculopathy; clinical findings must correlate with the radiographic findings in order to be considered.

Nonverifiable Radicular Complaints.  Nonverifiable radicular complaints are defined as chronic persisting limb pain or numbness, which is consistently and repetitively recognized in medical records, in the distribution of a single nerve root that the examiner can name and with the following characteristics: preserved sharp vs. dull sensation and preserved muscle strength in the muscles it innervates, is not significantly compressed on imaging, and is not affected on electrodiagnostic studies (if performed).  Although there are subjective complains of a specific radicular nature, there are inadequate or no objective findings to support the diagnosis of radiculopathy.

(AMA Guides to the Evaluation of Permanent Impairment, Sixth Edition, at 576).

33) Table 17-4 of the AMA Guides to the Evaluation of Permanent Impairment, Sixth Edition, specifies Class 1, with a range of ratings from 5-9%, as a disk herniation at single or multiple levels with medically documented findings and resolved radiculopathy or nonverifiable radicular complaints present at the time of examination.  Class 2, with a range of ratings from 10-14%, requires a disk herniation at a single level with medically documented findings and documented residual radiculopathy present at the time of examination.  (Id., at 570).

34) On May 21, 2012, Employee underwent an EMG, which demonstrated “no evidence of radiculopathy or generalized neuropathy.”  (James Killian, M.D. EMG report).

35) On May 22, 2012, Employee saw Rubin Bashir, M.D. for a “secondary opinion.”  Employee complained of low back pain and left leg numbness.  (Dr. Bashir report, May 22, 2012).

36) On May 24, 2012, Employee again saw Dr. Bashir.  Based on Employee’s complaints of low back and left leg pain, Dr. Bashir recommended a selective nerve root block and selective nerve root tests.  He opined Employee was not currently a surgical candidate.  (Dr. Bashir report, May 24, 2012).

37) On June 25, 2012, Dr. Diamond issued an addendum to his March 30, 2012 SIME report.  Dr. Diamond indicated he had reviewed additional records of Drs. Kim and Bashir, as well as the EMG and nerve conduction studies, and opined the additional information confirmed his prior opinion Employee is not likely a candidate for discectomy surgery, as there is no indication of radiculopathy on the tests.  Dr. Diamond indicated he agreed with Dr. Bashir’s assessment that a pain generator had not yet been identified, and recommended Employee undergo a selective nerve root block and medial branch block trial.  He indicated if the medial branch-block trial results in significant improvement, he may recommend a rhizotomy.  (Dr. Diamond addendum to SIME report, June 25, 2012).

38) On July 17, 2012, Dr. Kim performed a radiofrequency medial rhizotomy at left L4-L5.  (Dr. Kim Operative Report, July 17, 2012).

39) On July 30, 2012, Dr. Kim referred Employee to Veena Basava, M.D.  (Dr. Kim Progress Note, July 30, 2012).

40) On August 3, 2012, Employee underwent an MRI, which showed mild chronic compression deformities of T12 and L1 and disk bulges at L4-5 and L5-S1 with moderate foraminal stenosis on the left at L4-5 and on the right at L5-S1.  (MRI Report, August 3, 2012).

41) Also on August 3, 2012, Employee underwent a lumbar myelogram, which showed small anterior extradural defects at L4-L5 and L5-S1 consistent with disk bulges, but no nerve root sleeve deformity or spinal canal stenosis.  (Imaging Result Report, August 3, 2012).

42) On August 10, 2012, Employee saw Dr. Basava, who noted Employee’s history, physical assessment and diagnostic studies were “consistent with left L4 radiculopathy most likely due to L4-5 lateral recess stenosis.”  (Dr. Basava report, August 10, 2012).

43) On August 28, 2012, Kim Wright, M.D. opined: “Based on the patient’s description of symptoms and previous MRI report, I can’t help but think that his disabling back pain is due to problems described above at the L4-5, 5-1 (sic) levels…. Clearly he has failed extensive conservative treatment and I believe he is most likely going to require surgical intervention.”  (Dr. Wright report, August 28, 2012).

44) The parties are currently in the process of creating a rehabilitation plan and have requested plan review from the RBA.  (Record).

45) Employee credibly testified about his work history and the July 29, 2010 work injury.  For many years he has lived part of the year in Costa Rica and part of the year in Alaska doing seasonal work for various employers.  He worked as a construction superintendant in 2007 and 2008 in Nome, a period of four months over two seasons.  He clarified he was not only supervising, but was a working supervisor, who “did everything,” including heavy carpentry work.  He first began roofing work in 2010 for Employer.  On the day of the work injury Employee was working in Galena, and when he lifted the rubber roofing material he “felt pain and heaviness in my left leg right away.”  He was unable to continue working and just “basically walked around” until he could travel to Fairbanks for medical treatment.  He was initially released for light duty work after the injury, but “it didn’t work, so [my doctor] took me off work.”  He has not worked since August 2010.  He currently receives medical treatment from Dr. Pulgarin in Costa Rica and several orthopedists at Baylor University, near his mother’s home.  He experiences near constant burning pain in his left leg and numbness and tingling in his left toes.  He feels his condition is deteriorating and wishes to have surgery, at the recommendation of Drs. Pulgarin, Kim, Bashir and Basava, who “recommends decompression surgery if the nerve root block works.”  He has recently seen Dr. Wright for a second opinion.  Dr. Wright told him “the doctors are wasting your time, messing around with office visits.”  She recommends surgery.  On cross-examination, Employee stated he would accept the opinions of Dr. Basava or Dr. Wright if they opined surgery was not necessary.  When asked about Dr. Brigham’s EME report, Employee stated “he wasn’t really interested in what I had to say,” and “the whole thing took only 15 minutes.”  (Employee).

46) On October 16, 2012, the parties took Dr. Brigham’s deposition.  Dr. Brigham testified, consistent with his April 15, 2011 EME report, Employee suffered only a soft tissue injury as a result of the July 29, 2010 work incident, was medically stable by April 15, 2011, and required no additional medical treatment.  When asked about Employee’s herniated disk, Dr. Brigham noted many people have herniated disks, which he considers insignificant if not supported by physical findings.  He noted a ruptured disk can be normal in a patient who is asymptomatic, and he releases such people to perform heavy work “all the time.”  (Dr. Brigham deposition, October 16, 2012, at 38-39).

47) On October 18, 2012, the parties took Dr. Basava’s deposition.  Dr. Basava testified, consistent with her reports, Employee has left-sided radiculopathy, supported by findings on physical examination and Employee’s pain reports.  Dr. Basava recommended a selective nerve root block to determine whether surgery may benefit Employee.  Dr. Basava noted because Employee had not experienced any pain relief from the radiofrequency ablations, she no longer recommended medial branch blocks.  When asked about the EMG studies, Dr. Basava noted she was “not surprised that the EMG did not show anything” because one can have a normal EMG study and still have radicular pain.  (Dr. Basava deposition, October 18, 2012, at 17-19, 29-30).

48) Employee’s counsel has represented many injured workers before the board in recent years, including representation at hearing.  (Observations).

49) Employee provided a verified itemization of 115.5 hours of attorney time at $385.00 per hour and 71.9 hours of paralegal time at $165.00 per hour, for claimed attorney fees totaling $56,177.00.  He filed an itemization of costs totaling $5,285.56.  Counsel seeks reimbursement for his actual fees and costs totaling $61,462.56.  (Employee’s Supplemental Affidavit of Attorney’s Fees and Costs, October 23, 2012).

50) Employer did not object to Employee’s attorney or paralegal hourly rate or itemization of fees and costs.  (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

(3) this chapter may not be construed by the courts in favor of a party;

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.“  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.041. Rehabilitation of Injured Workers.




. . .

 (e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor's “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” for

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.”

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury;

(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or

(4) at the time of medical stability, no permanent impairment is identified or expected.

AS 23.30.095. Medical Treatments, Services, and Examinations.

. . .
(h) Upon the filing with the division by a party in interest of a claim or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the division the original signed reports of all physicians relating to the proceedings that they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on any adverse party. There is a continuing duty on all parties to file and serve all the reports during the pendency of the proceeding.
AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the claim and his employment.  In less complex cases, lay evidence may be sufficiently probative to establish the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).   The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, in claims arising after November7, 2005, employment must be the substantial cause of the disability or need for medical treatment.  AS 23.30.010(a).  In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission (Commission) set out how to apply the presumption analysis for claims arising after November 7, 2005.  The Commission stated “if the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable” (id.).  The Commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause (id.).  This test would also apply to claims for benefits other than “disability or need for medical treatment,” based on the Commission’s use of “etc.” in Runstrom.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).

AS 23.30.130.  Modification of awards.  (a)  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

8 AAC 45.150.  Rehearings and modifications of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060. 
(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification. 

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence. 

In Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960-61 (Alaska 1998), the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974): “The plain import of this amendment (adding “mistake in a determination of fact’ as a ground for review) was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”   Interior Paint Co., 522 P.2d at 168 (citations omitted).  The board applies AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status (see, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994)).  


AS 23.30.135. Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.145.  Attorney fees. . . 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under 
AS 23.30.145(b).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), the Alaska Supreme Court held attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original). In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.

In Judith Lewis-Walunga and William J. Soule v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the Alaska Workers’ Compensation Appeals Commission stated:

The commission recognizes that promoting the availability of counsel for injured workers is a legitimate legislative goal of the attorney fee statute. This goal is served in the current statute by provision of a statutory minimum fee that may result in disproportionate fees in some cases, a mandate to examine the complexity of services provided, and a barring of most fee awards against injured workers when the employer prevails.

Lewis-Walunga, at 7.

On the other hand, the Commission also noted:

The economic burden of wasteful litigation choices in the workers’ compensation system is not borne by the injured worker if he is the party making the choices; it is borne by the public in the expense of an overburdened system, employers in higher defense costs and higher premiums, other injured workers whose claims are stalled in a system rendered inefficient, and by the attorney ethically compelled to proceed when his client persists in a doubtful claim. The worker’s claim may not succeed, but if he loses, his claim is all he loses. When the employer or insurer makes litigation choices, the possibility of payment of the employee’s attorney fees, in addition to their own, is a consequence that must be weighed in making a choice to continue to litigate. The legislature chose to shield the worker from improvident pursuit of a claim; but it did not choose to shield his attorney. The legislature’s choice represents a balance between assuring the injured worker access to representation and freedom to file claims without fear of financial consequences on one hand and avoiding unnecessary litigation of doubtful claims and unreasonable costs to the public and employers on the other. The commission will not disturb the balance struck by the legislature.

Id., at 14-15.

AS 23.30.185.  Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.
 AS 23.30.395. Definitions.  In this chapter,

. . .

(16) ‘disability’ means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;

. . .

(27) ‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

8 AAC 45.142. Interest.

(a) If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

ANALYSIS

1) Is Employee entitled to an award of medical benefits and associated transportation costs?

Employee’s entitlement to past and future medical benefits turns on factual issues to which the presumption of compensability ordinarily applies.  Specifically, in this case, determination of whether medical treatment Employee has received to date has been reasonable and necessary and what if any further medical treatment is reasonable and necessary will decide the issue of whether he is entitled to medical benefits beyond those already paid by Employer.  Without regard to credibility, Employee attaches the presumption of compensability he is entitled to past and additional medical treatment for his lumbar spine by his testimony and the reports of his treating physicians and SIME physician Dr. Diamond.

Without regard to credibility, Employer successfully rebutted the raised presumption with Dr. Brigham’s April 15, 2011 EME report, in which he opines Employee suffered only a soft tissue strain as a result of the July 29, 2010 work incident, and no additional medical treatment is required.  Thus, the presumption is overcome and Employee must prove all elements of his claim for medical benefits by a preponderance of the evidence.

Of the numerous physicians Employee has treated with for his work-related back condition, only EME Dr. Brigham opines Employee suffered a simple soft tissue injury as a result of the July 29, 2010 incident.  All other physicians, including SIME Dr. Diamond, acknowledge the disc herniation and associated radiculopathy.  Employee has complained of radicular symptoms since he first began treating for his work injury, and his complaints have been continual and consistent.  Dr. Basava testified at deposition that despite the normal EMG, she believes Employee suffers from radiculopathy based on physical examination and his pain complaints.  The panel finds Employee to be a credible witness and reliable historian, and has no reason to doubt his pain complaints.  Because Dr. Brigham alone opines Employee suffered only a soft tissue injury and bases his opinion in part on an assumption Employee’s pain complaints are not trustworthy, his opinion is given less weight than Employee’s treating physicians and the SIME physician.  Employee’s treating physicians and Dr. Diamond opine his medical treatment to this point has been reasonable and necessary.

While there is minor disagreement on what specifically is recommended, Employee’s treating physicians and the SIME physician agree Employee will likely benefit from further medical treatment.  At the time of the SIME report, Dr. Diamond recommended a possible rhizotomy, which Employee underwent in July 2012.  Unfortunately, this procedure did not alleviate his pain.  Drs. Diamond and Basava recommend selective nerve root blocks to identify the source of Employee’s pain, while Dr. Wright opines he should immediately pursue surgery.  In any event, the preponderance of the evidence shows Employee will likely benefit from further selective nerve root block trials, and depending on their outcome, possibly surgery.  

A preponderance of the evidence shows all medical treatment Employee has received to date for his July 29, 2010 work injury has been reasonable and necessary, and he is entitled to further medical treatment, including decompression surgery if recommended by his treating physician after selective nerve root tests.

2) Is Employee entitled to TTD after April 17, 2011?
Employee’s entitlement to TTD turns on factual issues to which the presumption of compensability ordinarily applies.  Specifically, in this case, determination of the date Employee became medically stable will decide the issue of whether he is entitled to additional TTD beyond that already paid by Employer.  Without regard to credibility, Employee attaches the presumption of compensability he was not medically stable from April 17, 2011 ongoing by his testimony and the reports of his treating physicians.

Without regard to credibility, Employer successfully rebutted the raised presumption with Dr. Brigham’s April 15, 2011 EME report, in which he opines Employee became medically stable as of the date of his report.  Thus, the presumption is overcome and Employee must prove all elements of his claim for TTD from April 17, 2011 ongoing by a preponderance of the evidence.

As discussed above, of the numerous physicians addressing Employee’s case, Dr. Brigham alone opines Employee suffered a soft tissue injury only and was medically stable as early as April 15, 2011.  Dr. Diamond, who opined Employee became medically stable on October 15, 2011, qualified his opinion with the assumption Employee did not wish to pursue surgery.  Dr. Diamond, as well as Employee’s treating physicians, recommend further nerve root blocks to determine the source of Employee’s pain, and depending on the outcome of that test, his treating physicians recommend surgery.  Employee testified he had hoped to exhaust all conservative treatment, but now wishes to pursue surgery.  

The preponderance of the evidence shows Employee is likely to continue to have improvement through identifying the pain generator by selective nerve root block, and depending on the outcome of that test, decompression surgery, and he is thus not medically stable.  Employer will be liable for TTD benefits from April 17, 2011 until Employee becomes medically stable.

3) Is Employee entitled to an award of PPI benefits?
In his March 31, 2012 SIME report, Dr. Diamond assessed a 12% PPI rating.  Dr. Diamond placed Employee’s condition in Class 2 of motion segment lesions in the lumbar spine regional grid of the AMA Guides.  However, placement in Class 2 requires documented findings of radiculopathy.  Given the later EMG studies which show no objective findings of radiculopathy, this class placement is incorrect.  Employee’s condition should have been placed in Class 1, which requires either documented resolved radiculopathy or, as in Employee’s case, nonverifiable radicular complaints.  Employee should be referred for a new PPI rating.

4) Is Employee entitled to reemployment benefits?  Should the RBA Designee’s March 30, 2011 finding of eligibility be modified?
Employer contends new evidence in the form of Dr. Brigham’s April 15, 2011 report demonstrates Employee has not incurred a permanent impairment as a result of the work injury and he is capable of performing the physical requirements of jobs he held in the ten years prior to the injury.  Specifically, Dr. Brigham opined Employee was capable of performing the necessary requirements of construction superintendant and finish carpenter by April 15, 2011 and predicted he would be able to perform the requirements of roofer and rigger by July 15, 2011.  However, Employee credibly testified he worked as a working construction superintendant, performing heavy carpentry work.  Additionally, Employee only worked as a construction superintendant for five months, which does not meet the SVP requirement of 2-4 years.  As noted above, Dr. Brigham’s assessment Employee suffered only a temporary lumbar strain as a result of the work injury and has no permanent impairment, is not credible, and is given less weight than that of Employee’s treating physicians and SIME physician Dr. Diamond, who recommended no lifting over 10 pounds,  Employee will have a PPI rating more than zero, and is unable to perform the physical requirements of his job at the time of injury or any of the positions he held in the prior ten years.  Employer has presented no new evidence showing Employee does not meet the statutory requirements for eligibility for reemployment benefits, and the RBA designee’s determination of eligibility will not be modified.

5)  Is Employee entitled to an award of interest?

The law requires payment of interest to an injured worker on compensation not paid when due. Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed. Interest accrues on any late-paid compensation or benefits. Interest accrues at the rate specified in AS 09.30.070 in effect on the date the compensation is due. Employer will be ordered to pay statutory interest on all late-paid TTD benefits beginning April 17, 2011.  Employer will also be ordered to pay interest on past-due medical benefits.


6) Is Employee entitled to an award of attorney’s fees and costs?  If so, in what amount?

In making fee awards, the law requires consideration of the nature, length and complexity of the professional services performed on behalf of the injured worker, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails.

Employee retained counsel who successfully obtained valuable benefits for him, namely past and future medical benefits and associated transportation costs and a period of TTD benefits.  Employee incurred legal fees and costs.  Having prevailed on his claim, Employee is entitled to an award of fees and costs under AS 23.30.145(b). 

Employee’s counsel has represented many injured workers before the board in recent years, including representation at hearing.  He provided a verified itemization of 115.5 hours of attorney time at $385.00 per hour and 71.9 hours of paralegal time at $165.00 per hour, for an award of attorney fees totaling $56,177.00.  He filed an itemization of costs totaling $5,285.56.  Counsel seeks reimbursement for his actual fees and costs totaling $61,462.56.

Employer does not dispute Employer’s hourly rate.  Based on Employee’s counsel’s efforts and success in this case, his years of experience, the contingent nature of workers’ compensation cases, and recent awards to attorneys similarly situated, an hourly rate of $385.00 is reasonable here.
  Neither does Employer object to Employee’s counsel’s itemized fees and costs, and Employee will be awarded his actual claimed fees and costs of $61,462.56.

CONCLUSIONS OF LAW

1) Employee is entitled to past and future medical benefits, including surgery if recommended by his treating physician, and associated transportation costs.  
2) Employee is entitled to TTD from April 17, 2011 ongoing until he becomes medically stable.
3) Employee may be entitled to PPI benefits.  Employee is entitled to a PPI evaluation with or on referral from his treating physician to determine if he is entitled to PPI benefits.

4) Employee is eligible for reemployment benefits.  The RBA Designee’s March 30, 2011 determination of eligibility will not be modified.

5) Employee is entitled to an award of interest.
6) Employee is entitled to an award of attorney’s fees and costs.

ORDER
1) Employer shall provide Employee past and future medical benefits and associated transportation costs for treatment of his lumbar spine, including future surgery if recommended by Employee’s treating physician, consistent with this opinion.
2) Employer shall pay TTD benefits from April 17, 2011 until the date of medical stability.
3) Employer shall pay Employee interest on past due TTD and medical benefits at the statutory rate.

4) Employer’s June 1, 2011 Petition for Modification of the RBA Designee’s March 30, 2011 determination of eligibility for reemployment benefits is denied.
5) Employer shall continue to provide reemployment benefits to Employee.
6) Jurisdiction over Employee’s claim for PPI is retained pending a PPI evaluation with, or on referral from, Employee’s treating physician.
7) Employer shall pay attorney’s fees and costs totaling $61,462.56.

Dated in Fairbanks, Alaska on December 18, 2012.
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Krista Lord, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of VANCE RICHARDSON, Employee / applicant v. INTERIOR ALASKA ROOFING, Employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 201010244; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties on December 18, 2012.
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�








� Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, United States Department of Labor, 1993 ed.


� Mr. Jensen was recently awarded fees at the same hourly rate: Applebee v. United Airlines, AWCB Decision No. 12-0175 (October 9, 2012); McKenna v. Arco Alaska, Inc., AWCB Decision No. 12-0070 (April 9, 2012); Hanson v. Municipality of Anchorage, AWCB Decision No. 12-0031 (February 21, 2012).
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