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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DAVID F. MCKINNON, 

Employee, 

and

ARCTIC HEARTH ASSISTED LIVING, INC.,
Provider,

Claimant,
v. 

FOUNTAINHEAD DEVELOPMENT, INC.,
Employer,

and 

ALASKA INS GUARANTY ASSN.,
Insurer,
Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  199613447
AWCB Decision No. 13-0021
Filed with AWCB Fairbanks, Alaska

On March 11, 2013


Arctic Hearth Assisted Living, Inc.’s (Provider) February 4, 2012 claim seeking penalty, interest, a finding of unfair frivolous controversion and attorney fees and costs was scheduled for hearing on November 15, 2012 and heard in Fairbanks, Alaska, on January 3, 2013.  Attorney John Pharr represented Provider.  Attorney Richard Wagg represented Employer and its Insurer (Employer).  David McKinnon (Employee) was joined as an interested party to Provider’s claim, but his guardian, B. Jarvi, declined to participate.  There were no witnesses.  The record closed at the hearing’s conclusion on January 3, 2013.

ISSUES

Provider contends McKinnon v. Fountainhead Development, AWCB Decision No. 12-0012 (January 13, 2012) (McKinnon I) provided a guide to calculating the appropriate award of arrearages, and Provider submitted tables of fee arrearages with its February 4, 2012 claim.  Provider also contends it twice submitted supplemental calculations.   Provider contends Employer has neither paid the fee arrearage ordered in McKinnon I, nor submitted its own fee award calculations.  Provider contends its figures for the fee award should be accepted and the award finalized.

Employer contends McKinnon I improperly allowed “a unilateral increase in medical charges in violation of the agreement between the parties.”  It contends it attempted to appeal McKinnon I, but the Alaska Workers’ Compensation Appeals Commission dismissed its appeal because McKinnon I was a non-final, interlocutory decision.  Employer also contends McKinnon I “did not specify an amount due.”  Employer requests a final board order specifying an amount due from which it can appeal.

1) What is the amount of the arrearage on Provider’s usual, customary and reasonable fee?

Provider contends since Employer did not pay or controvert its billings, penalty and interest are due “as a matter of course.”  Provider contends the regulation requiring a physician’s report does not apply because a physician’s report is only required for bills involving medical treatment.

Employer contends Provider is not entitled to penalty or interest because no payments are yet due.  It contends medical benefits never came due because Provider did not provided accurate, itemized invoices for its services and because it did not submit a physician’s report as specified in regulation.  Employer also contends payment of the fee award in McKinnon I is not due because the decision did not order “specific payments.”  

2) Is Provider entitled to a penalty?

3) Is Provider entitled to interest?

Provider contends Employer neither controverted, nor paid, any of its submitted bills.  It seeks a finding of unfair or frivolous controversion.

Employer contends Provider’s billings were confusing, contained errors and were not delivered directly to Employer.  It contends, because Provider’s billings did not comply with the regulation requiring a physician’s report, it was not aware of its obligation to make payments or controvert Provider’s fees.

4) Did Employer unfairly or frivolously controvert Provider’s billings?

Employer contends Provider did not submit an attorney fee affidavit for an award of reasonable fees and contends only an award of statutory fees is appropriate.  Provider concedes it did not submit an attorney fee affidavit for an award of reasonable fees and seeks only statutory fees.

5) Is Provider entitled to attorney fees and costs?  If so, in what amount?

FINDINGS OF FACT

All the findings of McKinnon I are incorporated herein.  The following facts and factual conclusions are reiterated from McKinnon I or established by a preponderance of the evidence:  

1) On July 24, 1996, Employee suffered a heart attack while working as a day laborer for Employer.  (Report of Occupational Injury or Illness, July 24, 1996).

2) Because Employee was dead for twenty-two minutes following the heart attack, Employee suffered from a deep brain injury.  (McKinnon I at para. 4).

3) Employee’s injury has been more specifically described as “anoxic encephalophy & severe brain damage,” and has left him with either the mentality of a two year-old, or a six year-old, depending on the report.  (Detail Time Sheet Report, August 15, 2003).

4) Considering Employee’s date of injury and the chronic nature of his illness, there are relatively few medical reports in the record.  (Record; experience, judgment, observations and inferences drawn from all of the above).  
5) Included in the board’s file are six early medical records prepared for and by Employer between 1996 and 1999.  (Klimow report, December 3, 1996; Letter from Dr. Klimow to Adjuster for Industrial Indemnity, December 3, 1996; Letter from Dr. Klimow to Medical Director for Industrial Indemnity, December 18, 1996; Status Report, April 18, 1997; Letter from Nurse Jacobson to Monta Faye Lane, November 13, 1998; Status Report, July 1, 1999).

6) Also included in the board’s file are five reports authored by Dr. James M. Foelsch, M.D., between 1996 and 2006.   (Foelsch report, July 26, 1996; Foelsch report, August 4, 1998; Foelsch report, August 5, 1998; Foelsch report, July 25, 2005; Foelsch report, June 6, 2006).
7) On July 26, 1996, Dr. Foelsch examined Employee in the intensive care unit at Fairbanks Memorial Hospital.  Employee was lying with his eyes open, but he made no attempt to communicate.  He did not react to verbal or noxious stimuli.  Employee did not make eye contact at any point and did not move spontaneously.  Dr. Foelsch diagnosed severe anoxic encephalopathy, 56 hours post arrest.  He recommended continued supportive care, and stated Employee’s prognosis was very poor at that point, but an examination at 72 hours post arrest “will be very informative for predicting prognosis including survivability and issues of independent living. . . . After further prognostic times are met, it will be time to discuss issues of resuscitation and aggressive intervention.”  (Foelsch report July 26, 1996).

8)  On December 3, 1996, Susan W. Klimow, M.D. indicated she was contacted by Employer, who informed her Employee was no longer a Medicaid patient because his myocardial infarction and anoxic encephalopathy sequelae are considered a workers’ compensation injury.  Dr. Klimow referenced a December 3, 1996 letter dictated to Employer.  (Klimow report, December 3, 1996).

9) On December 3, 1996, Dr. Klimow wrote Employer a follow-up letter after a conversation concerning Dr. Klimow’s recommendation for neuropsychology testing.  The subject line of her letter states Employee’s name and references a case number.  Dr. Klimow stated “[o]f course, due to Mr. McKinnon’s cognitive deficits he would require a caregiver to accompany him to any outside appointments.”  Dr. Klimow also stated she would review medical records concerning the use of Dilantin for Employee’s seizure disorder.  She concluded her letter by stating she was available to attend care conferences and offered her further assistance concerning Employee’s care and medical management.  (Letter from Dr. Klimow to Adjuster for Industrial Indemnity, December 3, 1996).
10) “Care conferences” are meetings that occur in long-term care settings, such as an acute care hospital or nursing home, where a clinical team reviews a patient’s case.  Participants in these meetings typically include nursing, physical and occupational therapy, respiratory, dietary, social work, management or other staff.  (Experience, observations).

11) On December 18, 1996, Dr. Klimow wrote Employer a follow-up letter after a conversation that same day concerning Employee’s “present medical condition and care.”  The subject line of her letter states Employee’s name and references a case number.  Dr. Klimow wrote they had discussed an acute rehabilitation program, an outpatient 24-hour supervised transitional living center, and long-term residential homes.  She also recommended comprehensive brain injury programs, which would require a 7-10 day inpatient evaluation because of Employee’s behavior problems.  Dr. Klimow also cautioned the inpatient stay at the rehabilitation unit could be longer in order to modify Employee’s medication regimen “so he can be as active and functional as possible while maintaining behavior that is appropriate and safe for his caregivers and himself.”   She concluded her letter by stating she would prepare an update report on Employee’s “present physical and functional abilities,” and encouraged Employer to contact her regarding Employee’s “care and management.”  (Letter from Dr. Klimow to Medical Director for Industrial Indemnity, December 18, 1996).

12) Although Employee had numerous legal guardians over the years, B. Jarvi acted as Employee’s guardian throughout most of the times relevant to this case.  B. Jarvi was employed by numerous professional guardianship entities during these periods.  (McKinnon I at para. 6).

13) Monta Faye Lane came to Alaska in 1976, where she owned and operated numerous businesses over the next thirty years.  After caring for her mother, and following her mother’s death in 1991, Ms. Lane decided she wanted to “take care of people.”  Ms. Lane opened her first assisted living home in 1991.  In 1993, Ms. Lane became a certified nursing assistant and, in 1994, she opened her second assisted living home.  Both of the assisted living homes were located in North Pole, Alaska, and each housed five residents.  (McKinnon I at para. 1).

14) Ms. Lane operated the two facilities as Arctic Hearth Assisted Living, Inc.  (McKinnon I at para. 2). 

15) On January 17, 1997, Employee became a resident in one of Provider’s facilities.  (Assisted Living Home Residential Services Contract, May 27, 1997).

16) On February 25, 1997, Employer requested Carol Jacobson, R.N., to provide medical management services for Employee.  (Status Report, April 18, 1997).

17) On March 12, 1997, Nurse Jacobson called Ms. Lane.  Ms. Lane was “very forthcoming” with information regarding Employee and reported Employee had recently treated with J. Michael Carroll, M.D., for weight loss, had blood work and an ultrasound.  Ms. Lane reported Employee’s behavior problems had lessened in frequency and severity but Employee was not oriented to date and place.  Ms. Lane also reported Employee “was likely to engage in feces smearing,” and had developed skin conditions, including psoriasis and eczema, which appeared to be improving.   Ms. Lane further reported Dr. Carroll had adjusted some of Employee’s medications and placed him on a nutritional supplement.  (Id.).

18) On April 11, 1997, Nurse Jacobson travelled to Fairbanks for a home visit.  Ms. Lane reported Employee was re-gaining his weight and eating better.  Ms. Lane also reported Employee seemed adjusted to his surroundings, but his incontinence, feces smearing and skin conditions continued.  Nurse Jacobson concluded her report by stating Employer will continue to monitor Employee’s progress with his medical and living conditions.  (Id.).

19) In May of 1997, Employee’s guardian, Ruth Fenwick, signed an Assisted Living Home Residential Services Contract for Provider to provide Employee with residential services at a rate of $2,000.00 per month.  The agreement was for an indefinite term, included room and board, and was to continue from month-to-month until terminated.  (Assisted Living Home Residential Services Contract, May 27, 1997).

20) Employee could not walk, talk or feed himself.   Employee suffered from seizures, and required numerous medications; Ms. Lane described some of his medications as “mind altering.”  Employee was often combative.  He would also smear and eat his own feces.  (McKinnon I at para. 11).
21) Employee required a high level of care.  (McKinnon I at para. 12).
22) On May 25, 1997, Nurse Jacobson conducted a home visit, where Ms. Lane reported Employee was maintaining his weight and communicating better.  Ms. Lane also reported Employee enjoyed listening to music and requested a Walkman for Employee so he could listen to music independently.  Ms. Lane reported she did not think Employee would progress much “beyond his current function,” and reported an increase in episodes of incontinence.  Ms. Lane reported Employee’s Dilantin and Melaril had been decreased and as a result Employee seemed “brighter and more communicative.”  Ms. Lane further reported Employee had an unsteady gate.  Nurse Jacobson wrote she would forward an update to Employer upon her return to Anchorage.  (Status Report, July 1, 1999).

23) On August 4, 1997, Nurse Jacobson phoned Ms. Lane to obtain an update on Employee.  Ms. Lane reported Employee was eating well, maintaining his weight, his behavior was “more stable,” and he had no medical problems.  Ms. Lane requested an increase in Employee’s nutrition supplement and Nurse Jacobson instructed her to contact Employee’s physician, obtain a prescription and forward it to Employer.  Nurse Jacobson forwarded another update to Employer.  (Id.).

24) In 1998, because of the high level of care Employee required, Provider hired a CNA to attend to Employee, and negotiated a rate increase with Insurer to $3,400.00 per month.  (McKinnon I at para. 13).
25) Although Ms. Lane repeatedly testified the new, negotiated rate was $3,400.00 per month, Provider’s accounting statements indicate Insurer was actually paying $3,450.00 per month, which it continued to pay for the remainder of Employee’s residency at Provider’s facility.  (Account Statement, undated (McKinnon I, Exhibit 7); Account Statement, undated.  (McKinnon I, Exhibit 14); Account Statement, undated (McKinnon I, Exhibit 25)).

26) On February 23, 1998, Employee left Provider’s facility undetected and “tried to walk to Baltimore.”  He was later found by the North Pole police, lying in a snow bank, without shoes, gloves or proper clothing.  Employee suffered from frostbite and gangrene, which later led to the amputation of three fingers on his right hand.  (Hutchinson report, April 6, 1998; Operative report, April 6, 1998).

27) On August 4, 1998, Dr. Foelsch saw Employee for difficulties with his gait and organic brain syndrome.  Under “Present Illness,” Dr. Foelsch wrote:  

I evaluated [Employee] following a severe anoxic encephalopathy related to possible cardiac arrest on 7/24/96.  He has a severe anoxic injury and has been requiring total care since that time.  For the last 1 ½ years, he has been in an assisted care facility. . . . [Employee] requires total care.  The only thing he can do for himself is eat with a spoon that is placed in his hand.  He is totally apathetic about incontinence of bowel and bladder.  He is unable to dress himself or assist in his own bathing.   

Upon examination, Employee was alert, but his eye contact was poor.  Employee initiated no conversation and only answered questions in brief, one-word answers.  He was “oriented only to person.”  He could not recall whether he was taking any medications, did not know that he had had a heart attack in the past and did not know he had frostbitten his fingers.  Memory was “zero out of three objects.”  Dr. Foelsch diagnosed: 1) severe anoxic encephalopathy secondary to cardiac arrest in July 1996 with severe residual dementia; 2) history of seizures, apparently stable; and 3) gait dysfunction secondary to #1 and possible Dilantin effect versus toxicity.  He ordered a Dilantin level and electroencephalography (EEG).  (Foelsch report, August 4, 1998).

28) On August 5, 1998, Dr. Foelsch performed an electroenchephalography (EEG) on Employee.  In the history section, Dr. Foelsch described Employee as a “52-year-old male with severe anoxic encephalopathy related to cardiopulmonary arrest.”  His interpretation was an abnormal EEG due to a moderate degree of generalized, nonspecific slowing seen with a variety of etiologies capable of producing encephalopathy.  (Foelsch report, August 5, 1998).

29) On August 28, 1998, Nurse Jacobson travelled to Fairbanks for a home visit at Employer’s request.  At that time, it was noted Employee had lost weight, his ambulation was poor and he had deteriorated neurologically.    Ms. Lane reported Employee was “not always with it,” and had recently seen Dr. Foelsch.  Ms. Lane requested additional money for clothing and bedding and also asked about purchasing a recliner for Employee.  Nurse Jacobson forwarded Ms. Lane’s requests to Employer and again provided an update.  (Status Report, July 1, 1999).

30) Nurse Jacobson requested Employer send her an August 4, 1998 report from Dr. Foelsch.  Nurse Jacobson reviewed the report and noted Dr. Foelsch mentioned “on a few occasions the lack of emotion or reaction from the caregiver when discussing [Employee’s] history, problems and care.”  Employer instructed Nurse Jacobson to research other adult foster care facilities in the Fairbanks area.  (Id.).

31) Dr. Foelsch’s August 4, 1998 report only once mentioned Employee’s caregiver displayed “no apparent emotion or reaction to the frostbite or amputation.”  (Foelsch report, August 4, 1998).

32) Dr. Foelsch ordered a Dilantin level and a repeated EEG under sedation.  On September 1, 1998, Nurse Jacobson received a copy of the lab work and Employee’s Dilantin level was 42.1.  She noted “anything over 20 is considered toxic.”  (Id.).

33) In September and October of 1998, Nurse Jacobson researched available housing options for Employee.  She visited “numerous” facilities.  (Status Report, July 1, 1999).

34) On November 13, 1998, Nurse Jacobson contacted Dr. Foelsch’s office to schedule a repeat EEG under sedation, which was scheduled for November 20, 1998.  Nurse Jacobson notified Employer and Ms. Lane of the appointment.  (Id.).

35) After scheduling the appointment for the EEG, a series of phone calls took place between Dr. Foelsch’s office and Nurse Jacobson, and Nurse Jacobson and Ms. Lane.  Eventually, the EEG was cancelled because Employee had not experienced recent seizure activity.  Nurse Jacobson provided Employer with a report.  (Id.).

36) On November 18, 1998, Nurse Jacobson spoke with Ms. Lane.  Ms. Lane informed Nurse Jacobson Employee had an appointment with either Dr. Carroll, or his nurse, Nancy Shoup, R.N., the next day.  The purpose of the appointment was to obtain stronger sleeping medication for Employee.  Nurse Jacobson sent a note to Nurse Shoup asking for her input on tapering Employee’s Dilantin level.  Nurse Shoup replied Employee had experienced increased Dilantin levels in the past, but appeared to be doing well on his current dosage.  Nurse Jacobson updated Employer by phone.  (Id.).

37) On July 1, 1999, Nurse Jacobson prepared a detailed, three-page status report for Employer.  (Id.).

38) Nurse Jacobson concluded the July 1, 1999 status report by noting because Employer had not requested any further services since November of 1998, she would place Employee’s file “on hold” unless Employer instructed otherwise.  (Id.).

39) On July 1, 2002, Provider set Employee’s daily rate at 1% over Medicaid’s cost-based reimbursement rate as a result of implementation of Medicaid cost-based reimbursement regulations.  (Email from Monta Faye Lane to B. Jarvi, August 19, 2002).

40) Effective July 1, 2002, Employee’s new rate became $266.20 per day, or approximately $8,000.00 per month.  (Letter from Monta Faye Lane to B. Jarvi, March 1, 2003; McKinnon I at para. 33).

41) Since Employer continued to pay $3,450.00 per month, Employee’s account fell further in arrears over time.  (McKinnon I at para. 35).
42) Provider’s residents’ guardians, including Employee’s, acted as middlemen between Provider and their client’s payers, including insurers, with little or no contact occurring directly between Provider and its client’s payers.  (McKinnon I at para. 36).
43) On June 27, 2003, Employee’s guardian wrote Employer regarding Provider’s fee increase and enclosed an invoice from Provider.    Employer received the letter on June30, 2003.  The letter states:
[Employee’s Guardian] would like to request a higher payment from [Employer] for the care of [Employee], his cost of care is $234.00 per day.  Enclosed is a recent bill from [Provider] where [Employee] resides.  Please review the enclosed and let us know your decision for higher pay [sic] so we can pass it on to [Provider]. . . . Please do not hesitate to call with any questions you may have.  Thank you for reviewing [Employee’s] increase cost of care.

 (Letter from Darby Hamilton to Freemont Compensation Insurance Group, June 27, 2003).  
44) On July 9, 2003, Employer wrote a letter to Employee informing him Northern Adjusters “has taken over handling” of his workers’ compensation claim on behalf of the Alaska Insurance Guarantee Association as a result of the insolvency of Fremont Insurance Company.”  (Letter from Northern Adjusters to David McKinnon, July 9, 2003). 

45) On July 11, 2003, the adjuster’s notes begin in the record.  Entries in the notes are comprehensive and identify Employee, his work injury, diagnosis, placement in assisted living, living conditions, physical capabilities and limitations, various medical conditions and issues, medical bills, pharmacy bills, payments, Provider, Employee’s guardians, and the negotiated rate for Provider’s services.  The notes acknowledge Employee “requires 24 hour care” and Employer will continue to pay “foster home” expenses until Employee’s death.  Five of the first six entries mention assisted living services.  On September 10, 2003, Employee’s guardian called the adjuster inquiring about payment of Provider’s fees.  The adjuster requested a bill as “substantiation” of Provider’s service.  Employee’s guardian advised the adjuster she had never sent a bill before and Provider’s fee was always paid along with Employee’s permanent total disability (PTD) check. Employee’s guardian agreed to “get one [a bill] out” to the adjuster.  On September 23, 2003, Employee’s guardian called the adjuster and stated she “receives a check every mo from prior TPA,” and Provider “wants an increase in their rates.”  The adjuster advised Employee’s guardian she “would need to speak to [Provider] directly and find out why they are looking for [sic] increase, is it to do more trmt clmt [sic] needing or cost of living or just what.” Employee’s guardian would have Provider call the adjuster.  The adjuster’s notes in the record end on October 30, 2003.  (Adjuster notes, July 11, 2003 to October 30, 2003).

46) Ms. Lane felt it was Guardian’s fiduciary duty to have Employer pay Employee’s care, (Lane Dep. at 17, 18), and made repeated efforts to address and correct the arrearage with Employee’s guardians (Lane Dep. at 18).  Her efforts included many discussions with Steve Ashman, Director for Senior Services with the State of Alaska, and Dave Shea of Professional Guardian Services (Lane Dep. at 16, 18), emailing Employee’s guardian, (email from Monta Faye Lane to B. Jarvi, August 19, 2002), writing Employee’s guardian, (letter from Monta Faye Lane to B. Jarvi, March 1, 2003), and direct telephone contact with Employer’s workers’ compensation insurance adjusters, (Detail Time Report, August 15, 2003).
47) Employee’s guardians made repeated efforts with Employer to address and correct the arrearage.  (Letter from Darby Hamilton of Professional Guardian Services Corporation to Fremont Compensation Insurance Group, June 27, 2003; letter from Teri Shade of Professional Guardian Services Corporation to Northern Adjusters, Inc., September 19, 2003; direct telephone contact with Employer’s workers’ compensation insurance adjusters, Detail Time Report, August 15, 2003; Detail Time Report, November 26, 2003; letter from B. Jarvi of Advocacy Services of Alaska to Northern Adjusters, Inc., April 4, 2005).

48) Although Ms. Lane and B. Jarvi were once good friends, their relationship soured over time as they addressed Employee’s financial matters at Arctic Hearth.  (McKinnon I at para. 40). 

49) On September 19, 2003, Employee’s guardian wrote Employer following up after a conversation the previous week.  Employer received the letter on September 22, 2003.  Employee’s guardian enclosed bills “to be paid by [Employee’s] workman’s comp insurance.”  The letter also states:

The other issue we discussed dealt with [Employee’s] Home Care payment.  I had not received the payment for his home care of $3400.00 since July 2003.  Upon reviewing his case and the information you gave me, it seems his care payments have been suspended until a review of his case and a review is completed by your office.  The [Provider] has asked for an increase in the monthly payments for his care.  She sent you all the information requesting this increase.  However, I request that the original payment agreement amount please be sent as not to put [Employee] in a large debt to [Provider].  Non-payment could jeopardize his placement at [Provider].  Please let me know if this can be reinstated.

(Letter from Teri Shade to Northern Adjusters, September 19, 2003).

50) Subsequent to December 6, 2004, Employee’s guardian prepared a preliminary guardianship implementation and conservatorship inventory report for the Superior Court that twice references Provider’s rate of $8,600.00 per month, or approximately $282.74 per day.  The report states the guardian appointment was made on December 6, 2004, and further states the report was due 90 days after appointment.  The report is complete; save for signature and notarization, and bears a partial date of 2004.  (Preliminary Guardianship Implementation and Initial Conservatorship Inventory Report, undated; observations).

51) On February 27, 2005, Employee’s guardian prepared a request for permission to distribute for the Superior Court.  The report references Provider’s rate of $8,600.00 per month.  (Request for Permission to Distribute, February 27, 2005).

52) On April 4, 2005, Employee’s guardian wrote Employer to address the arrearage on Provider’s services.  Employer received the letter on April 7, 2005.  The letter states in its entirety:

I have enclosed our Letters of Guardianship/Conservatorship for [Employee].  We are currently faced with a serious situation that may threaten his care.  Under current regulations that apply to assisted living homes, the homes must charge more than the Medicaid rate for a provider’s private or “other source” payer in an assisted living home that accepts Medicaid entitled residents.

[Employee’s] level of care is Medicaid rated at $268 a day.  The assisted living home is charging him $270 per regulations.  He currently receives $7.40 monthly from Alaska Insurance Guarantee Association, plus $3400.00.  This leaves a shortfall of $110-$113 each day.  The assisted living home, [Provider], has accrued a shortfall of $154,542 (see attached printout).

The administrator of the home considers [Employee] one of the family and he is settled in as such.  To move [Employee] would be extremely traumatic for him.  The situation would not be resolved anyway because the same Medicaid based regulations would apply in any license assisted living home in the state.  

In my role as guardian and conservator, I cannot get him qualified for any waiver program, or any other entitlements as long as this claim remains unsettled.  Have you any idea of how much longer this will take?  I have serious concerns that the meager funds that [Employee] has available to him will be gone in two months and I will still not be able to get him program qualified for providing the medical care he requires.   

I hope you will be able to work on this to arrive at a settlement of this case very soon.

The guardian enclosed an invoice from Provider.  (Letter from B. Jarvi to Northern Adjusters, April 4, 2005).

53) On April 19, 2005, Employer wrote Employee’s guardian on the issue of Employee’s arrearage with Provider, claiming the rate had changed “without notice to this company.”  The letter also advised Employee’s guardian it was assigning Employee’s case to a nurse in order to assess her requests and to determine the amount payable to Provider.  (Letter from Northern Adjusters, Inc. to B. Jarvi, April 19, 2005).

54) On April 19, 2005, Employer hired Nurse Jacobson to investigate the matter of the arrearage with Provider.  (Id., fax from Northern Adjusters, Inc. to “Carol,” April 19, 2005).

55) Two handwritten notes appear in the record.  The first reads, in part, “Dave McKinnon,” “Medicaid in home care $260 per day,”  “Summer Shade assist living private pay patients $60 to $80 per day,” “hypothetical – rebill [sic] back benefits - No -,” “reco [sic] legal opinion!! / Pull Contacts Monta,”  “If we move him we are [unintelligible] who – reco [sic],”  “How many patients Medicaid patients average cost per Pt and Medicaid”.  (McKinnon I, Exhibit 18).
56) The second handwritten note reads, in part, “B. Jarvi,”  Monte [sic] F[unintelligible] Lane is insisting should pay what Medicaid what [sic] they paid,”  “Then move him – he’s getting older – lost fingers and toes -,” “He’s getting good care and he wants to stay there > he’s not Medicaid eligible > if he was not on W/C > he would qualify for Medicaid. $700 – a month”.  (McKinnon I, Exhibit 19).
57) On July 25, 2005, Employee saw Dr. Foelsch for a neurological consultation.  Employee was “accompanied to the examination by his care taker, Monta Faye, who has been caring for him since 1997.”  Ms. Lane was concerned about deterioration in Employee’s gait and his difficulty walking.  Employee required assistance for all of his activities of daily living (ADL’s).  He was unable to dress himself or perform personal hygiene.  Employee was incontinent of bowel and bladder and “totally apathetic about that fact.”  He “answered almost every question ‘I don’t care.’”  Because Employee would become agitated, he was being treated with 1 mg. of Risperidone, which was effective in controlling his agitation.  He generally got along well with other members of the assisted living home and his caretakers, and could occasionally travel on outings without difficulties.  Dr. Foelsch diagnosed severe anoxic and ischemic encephalopathy secondary to cardiopulmonary arrest, July 1996, with severe residual organic brain syndrome and dementia.  Dr. Foelsch recommended Employee should “continue with the assisted living home he is currently in.  He seems well adjusted to that home and is receiving good care.”   (Foelsch report, July 26, 2005).

58) On October 21, 2005, Nurse Jacobson transmitted a Medical Closure Report to Employer claiming the information provided by Employee’s guardian “listed charges which reflected back-dated increased fees, [sic] that had not been listed by the assisted living home.”  (Medical Closure Report, October 21, 2005).

59) During the course of her investigation, Nurse Jacobson travelled to Fairbanks and interviewed Employee and Ms. Lane.  She also had a teleconference with Employee’s guardian.  (Fax from Northern Adjusters to B. Jarvi, April 17, 2006, Medical Closure Report, July 14, 2006).

60) On April 13, 2006, Nurse Jacobson faxed Employer a report of her efforts to identify alternative placement options for Employee in Anchorage and Fairbanks.  Her report includes notes on each facility.   Of the twelve facilities she investigated, five were full, one was unsuitable for Employee because it did not provide hands-on care, and a seventh facility only accepted private pay residents, and that facility did not accept payment from an insurance payer as “private pay.”  Of the remaining five facilities, all were located in Anchorage, and the rates ranged from $4,500 per month to $8,500.00 per month, with an average rate of $6,500.00 per month.  Nurse Jacobson’s report notes at least two of the facilities had three rate levels with the rate being determined by the level of care the resident required.  (Jacobson report, undated, faxed on April 13, 2006, Medical Closure Report, dated July 14, 2006).

61) On April 17, 2006, Employer sent a fax cover sheet containing a note to Employee’s guardian informing her Nurse Jacobson had visited Employee and had spoken with Ms. Lane.  The note also states “Carol did some research into the costs at some other assisted living homes and it appears the average cost is $5583 per month.”  The note then informs Employee’s guardian Employer and Nurse Jacobson would like to discuss “the issue” at a teleconference call.  (Fax from Northern Adjusters, Inc. to B. Jarvi, April 17, 2006).

62) Employee’s guardian expressed an interest in relocating Employee to Country Estates assisted living facility during a teleconference call with Nurse Jacobson and Employer.  Nurse Jacobson then travelled to Fairbanks to perform a site visit at Country Estates.  (Medical Closure Report, July 14, 2006).

63) Over time, Employee showed signs of some improvement while he was in Provider’s care.  He was taken off some of his medications, and he began to talk and walk.  (McKinnon I at para. 15).  

64) Employee loved living at Arctic Hearth.  Employee liked living there because Ms. Lane allowed Employee to smoke, and Employee thought Ms. Lane was his wife.  Employee was like family to Ms. Lane. (McKinnon I at para. 16).  

65) On April 24, 2006, Employee’s guardian faxed Employer an Assisted Living Home Residential Services Contract for Employee at Country Estates.  The contract provides for a month-to-month tenancy at a rate of $6,000.00 per month, beginning on May 1, 2006.  The contract also provides “Rate per month will increase if resident [sic] condition declines.”  (Assisted Living Home Residential Services Contract, April 24, 2006).

66) On April 28, 2006, without any advanced notice to Provider, Employee’s guardian, Candice Caroll of the Office of Public Advocacy and a police officer arrived at Provider’s facility to remove Employee.  Employee did not want to be removed and wanted to fight.  Employee was relocated to Country Estates assisted living facility.  (McKinnon I at para. 53).
67) Later in 2006, Employee’s rate at Country Estates was increased to $6,650.00 per month. (Email from Larry Schuller to Cathy Smith, January 15, 2007).

68) Provider provided Employee with assisted living services from January of 1997 until April 28, 2006.  (McKinnon I at para. 54).
69) Employer received invoices reflecting Provider’s new rate on June 30, 2003 and April 7, 2005.  (Letter from B. Jarvi to Freemont Insurance Group, June 27, 2003; letter from B. Jarvi to Northern Adjusters, Inc., April 4, 2005).

70) Provider served Employer with its exhibits on August 29, 2011.  The exhibits include another invoice from Provider for the period from July of 2002 through April 2006.  (Undated invoice from Lane Co./Arctic Hearth Assisted Living (McKinnon I, Exhibit 25); certificate of service, August 29, 2011).

71) All three of Provider’s invoices contain obvious billing errors.  (McKinnon I at para. 57).

72)  None of Provider’s three invoices were accompanied by a Form 07-6102, Physician’s Report. (Record, observations).

73) The Form 07-6102, Physician’s Report, is one-page form report that contains 41 fill-in-the-blank boxes and seeks information pertaining to the employee and employer name and address, the insurer claim number, information pertaining to complaints, diagnosis, work relatedness of the complaints, estimated length of further treatment, medical stability, permanent impairment, release for work, and conditions of release for work.  It provides two lines for a physician to describe treatment.  (Form 07-6102; observations).
74) Employer does not contend Provider’s services exceeded treatment frequency standards. (Record).

75) Employer never controverted the rate increase, and admits it is responsible for reasonable and necessary medical benefits related to Employee’s injury of July 24, 1996.  (McKinnon I at p. 2; Employer’s Answer to Provider’s June 16, 2009 Claim, July 23, 2009).

76) Employer denied it is reasonable for medical benefits that are “unnecessary, unreasonable and/or unrelated to employee’s injury of July 24, 1996.”   (Employer’s Answer to Provider’s June 16, 2009 Claim, July 23, 2009).

77) Employer contended Provider unilaterally increased its rates and opposed an award of additional medical costs on the basis it never agreed to a rate increase.  (McKinnon I at p. 2).

78) On January 13, 2012, in an interlocutory decision, McKinnon v. Fountainhead Development, AWCB Decision No. 12-0012 (January 13, 2012) (McKinnon I) decided a usual, customary and reasonable fee for assisted living facilities in North Pole, Alaska was Provider’s cost based reimbursement rate plus 1% and decided Provider was entitled to an award of the usual, customary and reasonable fee.  (Id.).

79) McKinnon I ordered Employer to pay the arrearage of the usual, customary and reasonable fee.  (Id.).

80) McKinnon I gave the parties the following guidance in calculating the award:

A) Employer was first received Provider’s bill following the rate increase on June 30, 2003.  Enclosed with the letter from Employee’s guardian to Employer was Provider’s invoice for the period from July 2002 through July 2003.  It lists a daily rate of $234 per day, as opposed to 266.20 per day, and is clearly an error.  The amount of $234.00 per day was Provider’s “daily rate” excluding room and board.  While Medicaid will pay for assisted living services, it does not pay for room and board, which is typically paid through other entitlement programs.  Therefore, the rate on the invoice should have been $266.20 per day, the daily rate including room and board, since Employee was not a Medicaid recipient and his contract provided for room and board. 

B) Employer next received Provider’s bill on April 7, 2005.  Enclosed with the letter from Employee’s guardian was Provider’s invoice for the period July 2002 through April 2005.  That invoice lists the daily rate at $270.00 per day for the entire period.  However, this too, is clearly an error.  Since the cost based reimbursement rate was adjusted annually on a fiscal year that begins on July 1st, the $270 per day rate would have only been the rate for the period from July 1, 2003 until June 30, 2004, not the entire period.  Therefore, the rate from July 1, 2002 through June 2003 was $266.20 per day.  The rate for the period from July 1, 2003 through June 31, 2004 was $270.00 per day.

C) Provider served Employer with its exhibits on August 29, 2011.  Allowing three days for service, Employer received Provider’s exhibits on September 1, 2011.  The exhibits include another invoice from Provider, Exhibit 25, for the period from July of 2002 through April 2006.  That invoice, too, contains an obvious billing error.  The invoice lists the daily rate as $266.20 from July 2002 through June 2004.  As discussed above, the rate from July 1, 2002 through June 2003 was $266.20 per day.  The rate for the period from July 1, 2003 through June 31, 2004 was $270.00 per day.  Next, the invoice lists the daily rate as $274.85 from July of 2004 through April of 2005.  This amount reflects the correct rate for that period of time.  The invoice then lists $193.85 as the daily rate from May of 2005 through April of 2006, when Employee’s residency at Provider’s facility terminated.  Although the record is unclear what the $193.85 rate represents, it likely represents the daily rate, including room and board, for Provider’s Arctic Hearth II facility, and shall be accepted as the rate for that period of time in the absence of any evidence to the contrary.

Id. at 24.

81) McKinnon I retained jurisdiction to resolve any disputes in the calculation of the award.  (Id.).

82) On February 13, 2012, Employer appealed McKinnon I to the Alaska Workers’ Compensation Appeals Commission (Commission).  On February 28, 2012, the Commission dismissed Employer’s appeal, noting McKinnon I had retained jurisdiction to settle any dispute over the amount of the arrearage, and concluding since there was potential for further board action on Provider’s original claim, the parties rights were not yet “fixed.”  Fountainhead Development v. Arctic Hearth Assisted Living, AWCAC Appeal No. 12-006 (Order, February 28, 2012).

83) On February 13, 2012, Provider filed the instant claim seeking penalty, interest, a finding of unfair or frivolous controversion and attorney fees and costs.  Attached to Provider’s claim is a table calculating arrearages.  The table also includes separate calculations of interest and penalties. (Claim, February 4, 2012).

84) On March 28, 2012, Provider filed “supplemental calculations” of arrearages, interest, and penalties.  (Provider’s Supplemental Calculations, March 26, 2012).

85) On June 1, 2012, Provider filed its “second supplemental calculations” of arrearages, interest, and penalties.  (Provider’s Second Supplemental Calculations, May 30, 2012).

86) During the week of November 4, 2012, Employee’s guardian notified the board of Employee’s death.  (Prehearing Conference Summary, November 15, 2012).

87) At a November 15, 2012 prehearing conference, the parties advised they were unable to agree on the dollar amount awarded in McKinnon I and requested a hearing date for further clarification on the award.  (Id.).

88) In its brief, Employer states the “Employer continues to assert that the Board erred in allowing a unilateral increase in the medical charges in violation of the agreement between the parties.  That being said, it is now up to the Board to determine the amount owed under its prior decision.”  Employer then states Provider has “apparently corrected the previously submitted flawed billings” in its second supplemental calculations, and “it appears from reviewing the chart that the math has now been done correctly and for the first time the billing accurately reflects the amounts sought by the provider.”  (Employer Hearing Brief, December 21, 2012).

89) At hearing, Employer confirmed it does not dispute Provider’s second supplemental calculations, but continues to deny liability for any arrearage.  (Record).

PRINCIPLES OF LAW

When Employee began his tenancy with Provider, the applicable statute stated:

AS 08.01.010.  Applicability of chapter.  This chapter applies to the
(1) Board of Public Accountancy (AS 08.04.010);
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(2) regulation of acupuncturists under AS 08.06;
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(3) State Board of Registration for Architects, Engineers and Land Surveyors (AS 08.48.011);

(4) Athletic Commission (AS 05.05 and AS 05.10);
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(5) regulation of audiologists under AS 08.11;
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(6) Board of Barbers and Hairdressers (AS 08.13.010);

(7) regulation of big game guides and transporters under AS 08.54;

(8) regulation of business licenses under AS 43.70;

(9) Board of Chiropractic Examiners (AS 08.20.010);

(10) Board of Clinical Social Work Examiners (AS 08.95.010);

(11) regulation of collection agencies under AS 08.24;

(12) regulation of concert promoters under AS 08.92;

(13) regulation of construction contractors under AS 08.18;

(14) Board of Dental Examiners (AS 08.36.010);

(15) Board of Certified Direct-Entry Midwives (AS 08.65.010);

(16) Board of Dispensing Opticians (AS 08.71.010);

(17) regulation of electrical and mechanical administrators under AS 08.40;

(18) regulation of professional geologists under AS 08.02.011;

(19) regulation of hearing aid dealers under AS 08.55;

(20) Board of Marine Pilots (AS 08.62.010);

(21) Board of Marital and Family Therapy (AS 08.63.010);

(22) State Medical Board (AS 08.64.010);

(23) regulation of mobile home dealers under AS 08.67.

(24) regulation of morticians under AS 08.42;

(25) regulation of the practice of naturopathy under AS 08.45;

(26) Board of Nursing (AS 08.68.010);

(27) regulation of nursing home administrators under AS 08.70.

(28) Board of Examiners in Optometry (AS 08.72.010);

(29) Board of Pharmacy (AS 08.80.010);

(30) State Physical Therapy and Occupational Therapy Board (AS 08.84.010);

(31) Board of Psychologist and Psychological Associate Examiners (AS 08.86.010);

(32) Real Estate Commission (AS 08.88.011);

(33) Board of Certified Real Estate Appraisers (AS 08.87.010);

(34) Board of Veterinary Examiners (AS 08.98.010);

. . . .

The statute was amended numerous times during Employee’s tenancy with Provider.  Subsequent amendments added dieticians and nutritionists under AS 08.08; agencies that perform euthanasia services under AS 08.02.050; the Board of Professional Counselors under AS 08.29.010; and private professional guardians and private professional conservators under AS 08.26.

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that 
(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

. . . .
The Alaska Workers’ Compensation Act has a liberal humanitarian purpose, Burgess Construction Co. v. Lindley, 504 P.2d 1023, 1025 (Alaska 1972); to provide workers with a simple and speedy remedy to compensate them for work related injuries.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 531 (Alaska 1987).  The Act is read liberally to effectuate its beneficent purposes.  S. L. W. v. Alaska Workmen’s Compensation Board, 490 P.2d 42, 43 (Alaska 1971).  A liberal construction of the Act is in accord with the legislative policy of benefitting the employee.  Hood v. State of Alaska, 574 P.2d 811, 815 (Alaska 1978).  Workers’ compensation statutes can be liberally construed, even if such a construction is strained, to prevent obvious injustice and to accord with the legislative intent.  Arctic Structure, Inc. v. Wedmore, 605 P.2d 426, 433 (Alaska 1979) (Boochever, Chief Justice, dissenting).  
AS 23.30.005.  Alaska Workers’ Compensation Board.

. . . .

(h) The department . . . shall adopt regulations to carry out the provisions of this chapter. . . . Process and procedure under this chapter shall be as summary and simple as possible. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

At the time of Employee’s injury, and during most of his tenancy with Provider, the applicable statute stated:

AS 23.30.010.  Coverage.  Compensation is payable under this chapter in respect of disability or death of an employee.

Following amendments to the Act in 2005, the applicable statute stated:

AS 23.30.010.  Coverage.  (a) . . . [C]ompensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment. . . . 

AS 23.30.095.  Medical treatments, services, and examinations.

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a physician to provide all medical and related benefits.

. . . .

(c) A claim for medical or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature, is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board. The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee. . . . 
The general purpose of workers’ compensation statutes is to provide workers with a simple speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).   Medical providers have rights to bring claims for medical services provided to injured workers similar to the rights of the injured employee to claim those same medical benefits.  Barrington v. Alaska Communication Systems Group, Inc., 198 P.3d 1122, 1128-1129 (Alaska 2008).

AS 23.30.120. Presumptions. 

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter;

. . . .

The Workmen’s Compensation Act creates a presumption that a claim for compensation comes within the provisions of the statute, Beauchamp v. Employers Liability Assurance Corp., 477 P.2d 993, 997 (Alaska 1970); and a presumption that an injury is work-connected, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Medical benefits, including continuing care, are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-65 (Alaska 1991).  
AS 23.30.145.  Attorney fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held attorney’s fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers’ compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim (id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim (id. at 973, 975).

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion, actual or in fact, is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the AWCAC stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.”  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

At the time of Employee’s injury, the applicable statute stated:

AS 23.30.155. Payment of compensation.  

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

. . . .

(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. 

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of the unpaid installment.  The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award as provided under AS 23.30.008 and an interlocutory injunction staying payments is allowed by the court. 

. . . .

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

. . . .

(o) The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

A 2000 amendment, effective July 1, 2000, added subsection (p) providing for interest.
(p) An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due. . . . 

Employers have a right to defend against claims of liability.  Alaska Const., art. I sec. 7.  Employers also have a statutory duty to adjust workers’ compensation claims promptly, fairly and equitably.  AS 21.36.010 et seq.; 3 AAC 26.010 - .300.  An employer must begin paying benefits within 14 days after receiving knowledge of an employee’s injury, and continue paying all benefits claimed, unless or until it controverts liability.  Suh v. Pingo Corp., 736 P.2d 342, 346 (Alaska 1987).  The date an employer has both a completed physician’s report and a medical bill in hand “starts the payment clock running.”  Voorhees Concrete Cutting v. Monzulla, AWCAC Appeal No. 07-012 (February 4, 2008) at 6.  Section 155(e) gives employers a direct financial interest in making timely benefit payments.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  It has long been recognized §155(e) provides penalties when employers fail pay compensation when due.  Haile v. Pan Am. World Airways, 505 P.2d 838 (Alaska 1973).  An employee is also entitled to penalties on compensation due if compensation is not properly controverted by the employer.  Williams v. Abood, 53 P.3d 134, 145 (Alaska 2002).  Medical benefits are considered “compensation” for the purpose of AS 23.30.155.  Williams, 53 P.3d at 145.  If an employer neither controverts employee’s right to compensation, nor pays compensation due, §155 imposes a penalty.   Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  
A controversion notice must be filed “in good faith” to protect an employer from a penalty. Harp, 831 P.2d at 358.  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  State of Alaska v. Ford, AWCAC Decision No. 133, at 8 (April 9, 2010) (citations omitted).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp, 831 P.2d at 358 (citation omitted).  Evidence in Employer’s possession “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Id.  If none of the reasons given for a controversion are supported by sufficient evidence to warrant a decision the claimant is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155.  Id. at 359.

The Alaska Workers Compensation Appeals Commission held in Ford, and reiterated in Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 09-0188 (December 14, 2010), the requisite analysis to determine whether a controversion is frivolous or unfair under AS 23.30.155(o):

First, examining the controversion, and the evidence on which it was based in isolation, without assessing credibility and drawing all reasonable inferences in favor of the controversion, the board must decide if the controversion is a ‘good faith’ controversion.  Second, if the board concludes that the controversion is not a good faith controversion, the board must decide if it is a controversion that is frivolous or unfair.  If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.  But, to find that a frivolous controversion was issued in bad faith requires a third step -- a subjective inquiry into the motives or belief of the controversion author.  

Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 09-0188 (December 14, 2010) (citing State of Alaska v. Ford, AWCAC Decision No. 133, at 37-38 (April 9, 2010)).

The third step, the subjective inquiry, is necessary because an invalid controversion that results in a penalty under AS 23.30.155(e) doesn’t necessarily subject an employer to a referral under AS 23.30.155(o).  Sourdough Express, Inc. v. Barron, AWCAC Decision No. 06-0304, at 20-21 (February 7, 2008).  This inquiry acknowledges there is a “borderland” between good faith and bad faith where a controversion may be filed and later found invalid because of honest mistakes, inadvertent processing errors, partial or technical insufficiency, error, negligence, and petty or reasonable misunderstandings.  Id.  Therefore, the third step of the test is designed to separate an invalid controversion that only merits a penalty from one that also merits a referral to the Division of Insurance Director because it was issued with “no possibility of mistake, misunderstanding or other conduct falling in the borderland between good faith and bad faith.”  Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 09-0188), at 16 (December 14, 2010).  However, “proof of malign motive” is not required for referral.  Rockstad v. Chugach Eareckson, AWCAC Decision No. 108, at 3 (May 11, 2009).
The Alaska Supreme Court has taken a broad reading of the term “controverted,” and has held a “controversion in fact” can occur when an employer did not file a formal notice of controversy.  Alaska Interstate v. Houston, 586 P.2d 618 (Alaska 1978).  A controversion in fact occurs when an employer consistently denies and litigates its obligation to pay an increase in benefits.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  A controversion in fact also occurs when an employer does not file a notice of controversion but denies liability for benefits in its answer to a claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007).  

The filing of a notice of controversion is not a prerequisite for a finding of unfair or frivolous controversion.  Tweden v. United Parcel Service, AWCB Decision No. 03-0153 (July 3, 2003).  Tweden noted the Courts rationale in Houston “when it ruled that formal controversions are not required for awards of attorney fees under AS 23.30.145(a) - which allows attorneys to be compensated only when a claim has been ‘controverted.’  The Court stated:
To require that a formal notice of controversion be filed as a prerequisite to an award of the statutory minimum attorney fees would serve no purpose that we are able to perceive.  It would be a pure and simple elevation of form over substance because the nature of the hearing, the pre-hearing discovery proceedings, and the work required of the claimant's attorney are all unaffected by the existence or not of a formal notice of controversion when there is a controversion in fact.
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The Board has followed this rule when reviewing cases under AS 23.30.155(o).  It is now well settled that, for purposes of a referral to the Division of Insurance under AS 23.30.155(o), ‘controversions’ need not be formal or written controversions.”    Tweden (quoting Houston and citing Smith v. Arctic Curriers, AWCB Decision No. 00-0136 (July 7, 2000) and Sutch v. Showboat, AWCB Decision No. 99-0249 (December 8, 1999)).  “The general rationale for these cases is that an employer who fails to pay or formally controvert an employee’s claim should not be shielded from a referral to the Division of Insurance by its own negligent or intentional refusal to controvert.”  Id.    

At the time of Employee’s injury, the applicable statute stated:

AS 23.30.395.  Definitions.  In this chapter,

. . . .
(20) “medical and related benefits” includes but is not limited to physicians’ fees, nurses’ charges, hospital services, hospital supplies, medicine and prosthetic devices, physical rehabilitation, and treatment for the fitting and training for use of such devices as may reasonably be required which arises out of or is necessitated by an injury, and transportation charges to the nearest point where adequate medical facilities are available. . . . 

AS 47.08.140.  Definitions.  

. . . .

(11) “provider” means a licensed physician, pharmacist, dentist, or other health service worker or a licensed hospital, clinic, skilled nursing home, intermediate care facility or health maintenance organization that has provided services not excluded by AS 47.08.050 to an applicant as a result of a catastrophic illness;

 . . . .

AS 47.33.090.  Rate increase.  An assisted living home may not increase the rate charged for services provided by the home unless the home notifies each resident or the resident's representative of the increase at least 30 days before the increase is to take effect.
The regulation in effect at the time Provider submitted its invoices to Employer stated:

8 AAC 45.082.  Medical treatment.

(a) The employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer.  The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

(b) In this section “provider” means any person or facility as defined in AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.

. . . .

(d) Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102 . . . If the employer controverts 

(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and a completed report on form 07-6102; 

. . . .

Relying on previous board decisions, Williams v. Abood, AWCB Decision No. 98-0298 (December 1, 1998) denied a claim for penalties because the late-paid bills were either controverted or not accompanied by the physician’s report required by 8 AAC 45.082(d).  “We have ruled in past cases that if a medical provider fails to timely supply the required medical report, the medical benefit is not due until we excuse the late reporting, as required under AS 23.30.095(c) and 8 AAC 45.085(b).  We reconfirm that interpretation of AS 23.30.095(c).”  Id. (citing Carney v. Carr-Gottstein Foods Co., AWCB Decision No. 94-0044 (March 3, 1994); Kuehn v. Omega Pizza, AWCB Decision No. 90-0313 (December 31, 1990)).  Deferring to the board’s expertise under the rationale basis standard, the Alaska Supreme Court affirmed the decision.  Williams v. Abood, 53 P.3d 134, 145 (Alaska 2002).  No penalty is due when it cannot be determined what treatments were provided and what charges are due because provider did not submit all its therapy notes and a completed form 07-6102 and only submitted a portion of the billing statements.  Cadd v. Ron’s Oilfield Services, AWCB Case No. 9024040 (April 22, 1994).  

Prior to a 2001 amendment, 8 AAC 45.082(d) provided for payment of medical treatment within 14 days, instead of 30 days, after employer receives the provider’s bill and completed report on form 07-6102.  Medical bills for an employee’s treatment were to be paid by the employer within 14 days after the date on which the employer received the bill and a completed report.  Williams v. Abood, 53 P.3d at 145.  Since AS 23.30.155 provides for a late penalty on all compensation not paid within seven days after it has become due unless the employer has filed a notice of controversion, an employer is liable for penalties on any medical bills not paid within twenty-one days after receipt of the bill and a completed report.  Id.  
8 AAC 45.086.  Physician’s Reports. 

(a) A provider who renders medical or dental services under the Act shall file with the board and the employer a substantially complete form 07-6102 within 14 days after each treatment or service. 

(b) The board will, in its discretions, deny a provider’s claim of payment for medical or dental services if the provider fails to comply with this section. 

. . . .

The primary purposes of the physician’s report is to provide the employer with the medical information necessary to process an injured workers’ medical bills for payment and to ensure timely payment to medical providers treating injured workers.  Mow v. Peter Pan Seafoods, AWCB Decision No. 11-0051 (April 22, 2011).  Consequently, use of the actual Form 07-6102, Physician’s Report, is not always required.  The full medical record or report, along with a standardized health insurance billing form containing billing codes is sufficient in lieu of Form 07-6102, Physician’s Report.  Id.  at 44.  A physician’s report identifying the employee, the treatment, diagnosis and recommendation is sufficiently complete to serve a serve as a “prescription” in lieu of Form 07-6102, Physician’s Report.  Voorhees Concrete Cutting v. Monzulla, AWCAC Appeal No. 07-012 (February 4, 2008) at n. 47 (awarding interest) (remanding on other grounds).  The sole penalty the law provides for a provider’s failure to file the form is an order denying payment of its fees.  Id.  However, 8 AAC 45.086(b) makes clear the form is not always mandatory and an employer cannot rely on the regulation to excuse its failure to pay undisputed medical expenses.  Sonnaband v. Statewide Services, Inc., AWCB Decision No. 04-0303 (December 21, 2004).  

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

. . . . 

(3) on late-paid medical benefits to 

. . . . 

(C) to the provider if the medical benefits have not been paid. 

The courts have consistently instructed the board to award interest for the time-value of money, as a matter of course.  See Land and Marine Rental Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1191 (Alaska 1993).  For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and 8 AAC 45.142 require payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.  Relying on Rawls, Davis held rehabilitation specialists are entitled to interest on fee awards.  Davis, at 7.
8 AAC 45.180.  Costs and attorney’s fees.

. . . . 

(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. 

. . . . 

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state. 

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. . . . .

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155 (a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060.

(b) If a claim is controverted on the grounds that another employer or insurer is liable, as well as on other grounds, the board will, upon request under AS 23.30.110 and 8 AAC 45.070, determine if the other grounds for controversion are supported by the law or by evidence in the controverting party's possession at the time the controversion was filed.  If the law does not support the controversion or if evidence to support the controversion was not in the party’s possession, the board will invalidate the controversion, and will award additional compensation under AS 23.30.155 (e). 

. . . .

(d) After hearing a party's claim alleging an insurer or self-insured employer frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer or self-insured employer frivolously or unfairly controverted compensation due.  Under this subsection,

(1) if the board determines an insurer frivolously or unfairly controverted compensation due, the board will provide a copy of the decision and order at the time of filing to the director for action under AS 23.30.155 (o); or

(2) if the board determines a self-insured employer frivolously or unfairly controverted compensation due, the board will, at the time its decision and order are filed, provide a copy of the decision and order to the commissioner’s designee for consideration in the self-insured employer’s renewal application for self-insurance. 

(e) For purposes of this section, the term ‘compensation due,’ and for purposes of AS 23.30.155 (o), the term ‘compensation due under this chapter,’ are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed. 

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

1) What is the amount of the arrearage on Provider’s usual, customary and reasonable fee?

As a preliminary matter, Employer acknowledged in McKinnon I it is responsible for Employee’s reasonable and necessary medical care and was paying $3,450.00 per month for Provider’s assisted living services.  Therefore, compensability is not at issue.  The dispute in McKinnon I and here relate only to additional amounts owed.  

A review of Provider’s table of arrearages from its second supplemental calculations shows that it generally comports with amounts and periods ordered in McKinnon I, with two exceptions.  First, McKinnon I determined the rate for the period from July 1, 2004 to April 30, 2005 was $274.85 per day.  However, Provider’s second supplemental calculations are apparently based on a rate of $278.85 per day for this period.  Second, McKinnon I determined the rate then changed to $193.85 on May 1, 2005 (when Employee likely became a resident of Provider’s Arctic Hearth II facility).  However, Provider’s second supplemental calculations do not change the rate to $193.85 until July 1, 2005 (when the rates would have annually adjusted on Provider’s fiscal calendar).

McKinnon I retained jurisdiction to settle any dispute over the amount of the award, and specifically stated the $193.85 rate “shall be accepted as the rate for that period of time in the absence of evidence to the contrary.” McKinnon I at 24.  Nevertheless, though Employer continues to deny any liability for any arrearage, it acknowledges the “math has now been done correctly” and agrees Provider’s second supplemental calculations are accurate.  Employer’s recent stipulation to the accuracy of, if not liability for, the amounts set forth in Provider’s second supplemental calculations will now be accepted as “evidence to the contrary.”  Therefore, notwithstanding the two above-referenced deviations from the guidance provided in McKinnon I, the daily rates and periods set forth in Provider’s second supplemental calculations will be accepted and adopted.
However, additional statutory adjustments must be made.  AS 47.33.090 requires a 30-day notice to a resident before an assisted living home’s rate increase can become effective.  Therefore, the effective date of the rate increase from the negotiated rate to the cost-based reimbursement plus 1% rate could not have been July 1, 2002.  The earliest date in the record Provider notified Employee’s representative of a rate increase was Ms. Lane’s August 19, 2002 email to Ms. Jarvi.  Since the assisted living home residential services contract provided for a month-to-month tenancy, October 1, 2002 was the effective date of the first increase from the negotiated rate to the cost-based reimbursement plus 1% rate of $266.20 per day.  

Provider next notified Employees’ representative of a rate increase in its March 1, 2003 letter.  Allowing three days for service, Employee’s guardian received the notice on March 4, 2003.  This notice would not have been effective on Employee’s month-to-month tenancy until May 1, 2003. However, on that date the rate was still $266.20 per day because it had not yet adjusted annually.  Therefore, Provider’s March 1, 2003 letter resulted in no net change to the arrearage calculation, but rather served as an additional notice of the rate increase for that period.

McKinnon I determined the cost-based reimbursement plus 1% rate for the period July 1, 2003 until June 30, 2004 was $270.00 per day.  However, there is no evidence in the record of advance notice to Employee’s guardian of a rate increase during that period of time.  Although the April 4, 2005 letter from Employee’s guardian to the adjuster, as well as the attached invoice, reference a $270 per day rate, as of the date of the letter, the cost-based reimbursement plus 1% rate had annually adjusted to the next higher rate.  Therefore, at no time during the period between July 1, 2003 and June 30, 2004 was Provider’s most recent cost-based reimbursement plus 1% rate effective on Employee’s month-to-month tenancy.

The next evidence in the record of notice to Employee’s representative of a rate increase comes in the form of two documents prepared for the Superior Court.  Subsequent to December 6, 2004, Employee’s guardian prepared a preliminary guardianship implementation and conservatorship inventory report that bears a partial date of 2004, and twice references Provider’s rate.  Also, on February 27, 2005, Employee’s guardian prepared a request for permission to distribute referencing Provider’s rate.  The report and the request both demonstrate Employee’s guardian had notice of the most recent rate increase, which had annually adjusted on July 1, 2004 to $278.85 per day. 

However, determining the effective date of the rate increase to $278.85 per day presents some difficulties.  The preliminary guardianship implementation and conservatorship inventory report is unsigned, un-notarized and bears a partial date of 2004, but otherwise appears complete.  That document states the guardian was appointed on December 6, 2004, and further states the report must be filed with the Court no later than 90 days following appointment.  Therefore, although the report was likely prepared sometime between December 7, 2004 and March 6, 2005, since it was dated 2004, it was likely prepared before the end of the year.  Assessing these dates, the panel finds notice of a rate increase in December 2004 became effective on Employee’s month-to-month tenancy on February 1, 2005.
Unfortunately, there is no evidence in the record of notice of the subsequent rate reduction to $193.85.  However, carrying the next most recent rate of $278.85 per day until the end of Employee’s tenancy with Provider would result in a windfall to Provider.  Therefore, as stated above, the parties’ stipulation set forth in Provider’s second supplemental calculations with respect to the $193.85 rate will be accepted for that period of time.  Consequently, the rate from July 1, 2005 until April 28, 2006 was $193.85 per day.

Summarizing the above, the first rate increase became effective October 1, 2002, when the rate increased to $266.20 per day.  This rate remained effective until January 31, 2005, a period of 854 days.  Applying the daily rate of $152.78 from Provider’s second supplemental calculations, results in an arrearage of $130,474.12.  The rate then increased to $278.85 on February 1, 2005 and remained effective until June 31, 2005, a period of 150 days.  Applying the daily rate of $165.43 from Provider’s second supplemental calculations, results in an arrearage of $24,814.50.  The rate reduced to $193.85 on July 1, 2005 and remained effective until the end of Employee’s tenancy with Provider on April 28, 2006, a period of 302 days.  Applying the daily rate of $80.43 from Provider’s second supplemental calculations, results in an arrearage of $24,289.86.  Thus, the total amount of arrearage due Provider is $179,578.48.  

2) Is Provider entitled to a penalty?

Employer contends because Provider never submitted a Form 07-6102, Physician’s Report, required by regulation with its invoices, Provider’s fees never came due, and because Provider’s fees never came due, penalty and interest cannot be awarded.  Employer further contends Provider’s fees will not come due until an award is made.  

Employer prepared the Report of Occupational Injury or Illness following Employee’s heart attack and contacted Dr. Klimow on December 3, 1996 in an apparent effort to determine what treatment Employee might need and explicitly acknowledged Employee’s myocardial infarction and anoxic encephalopathy sequelae were workers’ compensation injuries.  Dr. Klimow documented this conversation in a chart note and followed up with a letter that same day.  Her letter of December 3, 1996, demonstrates she and Employer discussed neuropsychology testing and acknowledged Employee’s “cognitive deficits” requiring a caregiver.  Her reference to “care conferences,” demonstrates long term care for Employee was discussed during this first conversation.  She wrote Employer on December 18, 1996 to document another conversation with Employer regarding Employee’s care.  The letter explicitly prescribes an acute rehabilitation program, an outpatient 24-hour supervised transitional living center, long-term residential homes and comprehensive brain injury programs.  Following these conversations and letters, Employer knew the nature of Employee’s injuries and understood assisted living services were “other attendance” Employee reasonably required and were necessitated by his injury.  

Here, Employer does not dispute the need for Provider’s services, but only Provider’s fee increases above the negotiated rate.  It is undisputed Provider did not submit an actual board prescribed Form 07-6102, Physician’s Report, for its fee increase.  Employee was admitted to Provider’s facility on January 17, 1997 on a month-to-month tenancy at an initial rate of $2000.00 per month.  Employer accepted Provider’s services as compensable, began paying for them and continued to automatically pay Employee’s guardians on a monthly basis without the submission of any documentation, either a bill or a report.  Employee required a high level of care and Provider and Employer later re-negotiated a rate increase to $3,450.00 per month.  On July 1, 2002, Provider became subject to Medicaid’s cost-based reimbursement rate and Employee’s rate was set at the cost-based reimbursement rate plus 1%.  However, Employer continued to pay the negotiated rate, which resulted in an ongoing, monthly shortfall.  Employee’s account fell in arrears. 

Employee’s guardians sent Employer a series of letters and invoices reflecting the new rates.  The guardian’s letters that accompanied each of Provider’s invoices became increasingly more urgent in tone.  The first letter of June 27, 2003, requests a review of the Provider’s bill, urges Employer to call should it have any questions and thanks Employer in advance for reviewing Employee’s cost of care.  The second letter of September 19, 2003, states Employee’s guardian was not even receiving the negotiated rate of $3,400.00 per month and speculates Employer had “suspended” all payments for Provider’s services while Employer “reviewed” Employee’s case.  The letter states Provider had sent Employer “all the information requesting this increase,” but does not state what specific information Provider sent to Employer.  It concludes by requesting Employer to pay at least the negotiated rate fees and cautions non-payment could jeopardize Employee’s placement with Provider.  Finally, the guardian’s third letter begins by stating “we are currently faced with a serious situation that threatens [Employee’s] care.”  It then continues to explain in detail the basis for the fee increase, the mounting arrearage, Employee’s dwindling funds and the inability to qualify Employee for any other entitlement program to pay the “medical care he requires.”

Shortly following Provider’s cost-based-reimbursement rate increase, Employer’s insurer became insolvent and the Alaska Insurance Guarantee Association assumed responsibility for Employer’s liabilities under the Act.  That change also resulted in Northern Adjusters assuming responsibility for adjusting Employee’s benefits.  It was only following these events when, on September 10, 2003, the adjuster began requiring documentation of Provider’s services and requested the submission of a bill, but not a report, even though it acknowledged Employee required “24 hour care” that would continue until his death.  However, Employee’s guardian had already sent Employer a bill on June 27, 2003, which Employer neither paid nor controverted.  Employee’s guardian then sent another bill on September 19, 2003, as instructed by the adjuster, as “substantiation” of Provider’s services.  Again, Employer neither paid nor controverted though the guardian had provided the exact documentation Employer stated it required.  Finally, Employee’s guardian sent her letter of April 4, 2005, along with yet another invoice from Provider.  Employer neither paid nor controverted.  

The guardian’s third letter of April 4, 2005 explicitly provided Employer with the exact legal basis for Provider’s fee increase.  “Under current regulations that apply to assisted living homes, the homes must charge more than the Medicaid rate for a provider’s private or ‘other source’ payer in an assisted living home that accepts Medicaid entitled residents.  [Employee’s] level of care is Medicaid rated at $268 a day.  The assisted living home is charging him $270 per regulations.”  Additionally, the guardian cautioned Employer against any efforts to move Employee to another facility, stating the “situation would not be resolved anyway because the same Medicaid based regulations would apply in any license assisted living home in the state.”  See McKinnon I (concluding implementation of new Medicaid regulations caused a dramatic increase in assisted living services statewide).  
In addition to the bill for medical services, providers are required to submit a report within 14 days after each treatment or service.  AS 23.30.095(c); 8 AAC 45.086(a)(prior version).  The Board has prescribed a form for this report.  Form 07-6102, Physician’s Report.  The one-page form report contains 41 fill-in-the-blank boxes and seeks information pertaining to the employee and employer name and address, the insurer claim number, information pertaining to complaints, diagnosis, work relatedness of the complaints, estimated length of further treatment, medical stability, permanent impairment, release for work, and conditions of release for work.  The purpose of the report is to provide the Employer with the medical information necessary to process an injured worker’s medical bills for payment and to ensure timely payment to medical providers treating injured workers.  Mow at 44.  
To whatever extent §.095(c) required a notice of treatment when Employer initially accepted Provider’s treatment as compensable and began paying for it, Dr. Klimow’s December 18, 1996 letter was more than sufficient.   That letter contains more detailed and relevant information concerning required treatments, including “long term residential homes,” than could have been provided in two-line, fill-in-the-blank treatment section of a merely “substantially complete” Form 07-6102, Physician’s Report.  Mow; Monzulla.  Dr. Klimow’s letter, submitted before Employee entered Provider’s facility, clearly demonstrates assisted living services were “other attendance” that the nature of Employee’s injury required and were reasonably required and necessitated by his injury.  Employer’s acceptance of its liability under the Act for Provider’s services, and its payments to Employee’s guardians for Provider’s services, without the submission of any further documentation, either a bill or a report, is evidence Employer had sufficient “notice of treatment under §.095(c).  The statutory requirement was met and there is no need to now “excuse” the alleged failure to furnish notice of treatment under §.095(c).  However, the instant dispute developed after Employer accepted Provider’s services as compensable and began paying for them, and now involves Provider’s fee increase.

Employer’s reliance on the report requirement is misplaced.  First, a report is only required for medical treatment.  AS 23.30.095; 8 AAC 45.082; 8 AAC 45.086.  Here, the dispute does not involve the necessity of Provider’s “treatment,” only the fee increase for that treatment, and the basis for the fee increase was legal and regulatory in nature, not medical.   Since the purpose of the Form 07-6102, Physician’s Report, is to provide Employer with the medical information necessary to process an injured worker’s medical bills for payment, none of the information on Form 07-6102, Physician’s Report, would have assisted Employer in understanding the basis for Provider’s fee increase.  Neither §.095 nor the regulations required a medical report for Provider’s fee increase in the instant case and submission of a report was not a requirement for payment.  AS 23.30.095; 
8 AAC 45.082; 8 AAC 45.086.  

Second, an employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer.  8 AAC 45.082(a).  “Providers” are defined, AS 47.08.140(11); 8 AAC 45.082(b); and the provider in the instant case, who rendered assisted living services, distinct from skilled nursing services, is clearly not a “provider” within the meaning of the Act as contemplated by either the legislature or the board.  Id.; AS 08.01.010.  After receiving Dr. Klimow’s letters, Employer understood assisted living services were reasonably required and necessitated by Employee’s injury and began paying Provider.  It continued to pay the negotiated rate until the end of Employee’s tenancy, thus signifying its consent to Provider’s services.  Employer only revoked its consent when it and Employee’s guardian suddenly removed Employee from Provider’s facility ten years after he entered it, and three years after first receiving notice of the rate increase.  Employer only now disputes Provider’s fees which, pursuant to AS 47.33.090, could be increased with 30 days notice to Employee’s guardian.  However, given Employer’s consent to “treatment” by someone other than a “provider,” a Form 07-6102, Physician’s Report, was not required.  8 AAC 45.082(a).  Like the statutory requirement for a notice of treatment under §.095(c), there is no need to now “excuse” or waive the requirement for a Form 07-6102, Physician’s Report, under the regulations.

Employer cites Cadd v. Ron’s Oilfield Services, AWCB Case No. 9024040 (April 22, 1994) to support its contention a penalty should not be imposed.  In Cadd, not only did the provider not submit the prescribed report, but treatment records, therapy notes and billing statements were missing from the record such that the lack of evidence prevented determination of “what treatments were provided and what charges are due.”  Cadd at 6.  Unlike in Cadd, here there is not a lack of evidence preventing determination of what treatments were provided and what charges are due.  Provider provided the same service month after month, year after year, and its charges were the cost-based reimbursement rate plus 1%, an amount established by the Department of Health and Social Services each year.  

Employer also contends Provider’s billings were confusing, contained errors and were not delivered directly to Employer.  As McKinnon I pointed out, “all of Provider’s bills received by Employer contain obvious billing errors.”  Id. at 23.  Employers have a statutory duty to adjust workers’ compensation claims promptly, fairly and equitably. AS 21.36.010 et seq.; 3 AAC 26.010-.300.  This duty necessarily implies a responsibility to conduct a reasonable investigation.  Granus.  While Provider’s invoices did contain discrepancies, these discrepancies should not have served as grounds to neither pay nor controvert Provider’s fees.  To the contrary, the discrepancies should have compelled Employer to either investigate further or controvert.   Then, as demonstrated in both McKinnon I and here, the discrepancies could have been reconciled.  It is also acknowledged the guardians’ June 27, 2003 and September 19, 2003 letters couched Provider’s fee increase in the form of a request, and stated Provider “would like to request” and “has asked” for an increase.  However, Employer knew it was dealing with “middlemen” at the time, just as it points out now, and did not investigate.  Furthermore, the guardian’s April 24, 2005 letter made clear Provider was not merely asking Employer if it wanted to pay a greater amount.

McKinnon I noted the guardians “only intermittently, and irregularly, forwarded Provider’s bills to Employer, a prerequisite to payment under 8 AAC 45.082.”  Id. at 23.  However, as set forth above, Provider’s services remained the same over many years.  Provider’s services were not a series of treatments, but rather one long, continuous process of delivering care for Employee.  Employer initially understood, following its conversations with and letters from Dr. Klimow in 1996, Employee had a permanent condition and would require ongoing care for the rest of his natural life.  Consequently, it undertook making automatic, regular, monthly payments for Provider’s services without any requirement for periodic billings or a report.  When the new adjuster assumed responsibility for adjusting benefits, it chose to change Employer’s requirements for payment and stated it needed a bill, but not a report, for “substantiation” of Provider’s services.  However, when Employee’s guardians did submit the requested bills, Employer neither paid nor controverted Provider’s fees.

The general purpose of workers’ compensation statutes is to provide workers with a simple speedy remedy to be compensated for injuries arising out of their employment.  Hewing.  The Alaska Workers’ Compensation Act has a liberal humanitarian purpose, Lindley; and is to be read liberally to effectuate its beneficent purposes.  S. L. W.  A liberal construction of the Act is in accord with the legislative policy of benefitting the employee.  Hood.  Workers’ compensation statutes can be liberally construed, even if such a construction is strained, to prevent obvious injustice and to accord with the legislative intent.  Wedmore (dissent).  Employee suffered permanent brain damage as result of his work injury that left him with the mentality of either a two-year-old or a six-year-old, depending on Employer’s reports.  Employee had seizures, behavioral problems, difficulty speaking and walking, at times unable to speak or walk at all, was incontinent of bowel and bladder, smeared his feces, was unable to dress himself or manage his personal hygiene.  He could only feed himself with a spoon and required assistance for all of his activities of daily living.  He required “total care” that would continue until the end of his life.  

The Act prescribes compensation shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. AS 23.30.155(a).  Under the unique facts of this case, where Employer initially accepted Provider’s services as compensable under §.095 and began regular, automatic, monthly payments without any documentation, it had an obligation to either pay or controvert Provider’s fees, including any increase, pursuant to §155, rather than ignoring Provider’s invoices and forcing either Employee or Provider to file a claim.  Under these circumstances, such burden shifting would be contrary to a self-effectuating system designed to ensure the quick, efficient, fair and predictable delivery of medical benefits to Employee.  Employer had an obligation to either promptly pay or controvert Provider’s fees.  It did neither.  
Employer acknowledged it was responsible for Provider’s services.  Even after the considerable efforts of Provider and Employee’s guardians to address the mounting arrearage with Employer, Employer still did not controvert or pay the fee increase.  It did not investigate the fee increase in 2003 and then dismissed it two years later.  Given Employer’s active involvement with Employee’s care management, even before commencement of Provider’s services, its continuing payments over the course of ten years, its ready access to Employee’s treating physicians, and the cooperation of Provider; Employer’s failure to investigate or controvert Provider’s fees is quite difficult to understand.  It was unrealistic for Employer to have expected a rate it negotiated with Provider in 1998 to have remained effective against a month-to-month tenancy until Employee’s death, fourteen years later.  Employer, who previously wrote of Provider’s rates changing “without notice to this company,” and of “back-dated” fee increases, now contends it did not realize it owed Provider additional fees because Provider failed to submit a Form 07-6102, Physician’s Report.  Employer’s present attempt to use a one-page, fill-in-the-blank form report as a shield to penalty nearly ten years after first receiving notice of Provider’s fee increase elevates form over substance and is antithetical to the purposes of the Act.  Pursuant to AS 23.30.155(e), penalty will be imposed.

3) Is Provider entitled to interest?

The law provides for payment of interest to compensate for the time value of money when either medical benefits or disability compensation remain unpaid.  AS 23.30.155(p); 8 AAC 45.142.  Medical bills are due and payable within 30 days after the employer received the medical provider’s bill and a completed report.  8 AAC 45.082(d).  The dates Provider’s bills came due for purposes of calculating interest are entirely different than the dates Provider’s fee increases became effective as set forth above.  Employer received Provider’s invoices on June 30, 2003; September 22, 2003; and April 7, 2005.  Additionally, Provider served Employee with exhibits on August 29, 2011, including a final invoice.  Allowing three days for service, Employer received that invoice on September 1, 2011.  Interest will be calculated using the amounts owed on these dates.  Since Employee’s date of injury was prior to July 1, 2000, interest will be calculated at the rate specified under AS 45.45.010.  8 AAC 45.142.  

4) Did Employer unfairly or frivolously controvert Provider’s billings?

In determining whether Employer has unfairly or frivolously controverted Provider’s fees requires a three-step analysis under Ford.  First, it must be determined if the adjuster acted in bad faith in controverting the Provider’s claimed fees.  This initial determination of bad faith requires an examination of the controversion itself, and the evidence upon which it was based, in isolation, without assessing credibility, and drawing all inferences in favor of the controversion.  If none of the reasons given for a controversion is supported by substantial evidence to warrant a decision Provider is not entitled to payment, the controversion was “made in bad faith.”  Harp at 359.  
A controversion in fact occurs when an employer resists paying a claim but does not file a formal notice of controversy.  Houston.  The filing of a formal notice is not a prerequisite to a finding of unfair or frivolous controversion.  Tweden.  It is undisputed Employer never filed or serve a notice of controversion on Provider’s fees.  Employer contends, because Provider did not include a Form 07-6102, Physician’s Report, with its invoices, it was unaware of its obligation to pay Provider or controvert its fees.  Therefore, the evidence Employer relies on to explain its controversion in fact is the lack of a Form 07-6102, Physician’s Report, in the record.  

In addition to the Employee’s guardians forwarding Employer invoices for fee arrearages on June 27, 2003, September 19, 2003, and April 4, 2005, and Provider’s counsel forwarding another invoice on August 29, 2011, and Provider and Employee’s guardian’s made repeated efforts to address the fee arrearage with Employer by telephone.  On April 19, 2005, Employer hired Nurse Jacobsen specifically to investigate its arrearage with Provider.  Employer’s detailed adjuster notes repeatedly refer to the fee increase and arrearages.  Employer’s contention it was unaware of Provider’s fee increase is not supported by substantial evidence in the record such that one could conclude Provider was not entitled to payment of, at least, some portion of the disputed fees.

The second determination in the three-step analysis is whether Employer’s controversion was unfair or frivolous.  If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.  Ford at 37.  As discussed above, Employer’s explanation of its failure to pay or controvert is not supported by the evidence.  Its controversion was frivolous.  Furthermore, the evidence in the record clearly demonstrates Employer was aware of Provider’s fee increase, yet Employer now contends it was unaware of its obligation to pay or controvert Provider’s fees.  Such a contention in the face of such clear evidence to the contrary indicates Employer’s ten-year, running controversion was less than honest.  In addition to being frivolous, Employer’s controversion was also unfair.

The third determination in the three step analysis is to make a subjective inquiry into the motives or belief of the controversion author.  This step is necessary to determine whether the basis for an invalid controversion falls into the “borderland” between good faith and bad faith, or was based on bad faith so as to require a referral under 155(o).  As set forth above, when Employer’s new adjuster assumed responsibility for adjusting Employee’s benefits, it contended it needed a bill from Provider in order to “substantiate” Provider’s services.  However, Employee’s guardian had already provided such a bill and provided another.  Employer neither paid nor controverted Provider’s bills.  In addition to ignoring Provider’s invoices and Provider’s and Employee’s guardian’s telephone efforts to remedy the arrearage, Employer dismissed the arrearage upon receipt of Employee’s guardian’s April 4, 2005 letter explicitly setting forth the regulatory basis for Provider’s fee increase.  Employer next contended Provider’s rates had changed “without notice to this company” and assigned Nurse Jacobsen to investigate the fee arrearage.  

Although authorship of the handwritten notes in the record cannot be verified, they are most likely those of Nurse Jacobsen.  The notes appear to reject any notion of entertaining the submission of additional bills from Provider so they could be paid, and at the same time seem to emphatically recommend obtaining a legal opinion and reviewing Employee’s contract with Provider.  The notes indicate Employer understood Provider’s fee increase was not a request since they state Provider was “insisting” that Employer pay the same amount as Medicaid, and appear to conclude the solution to the fee increase and arrearage was to move Employee since he was “getting older” and “had lost fingers toes” even though the notes also acknowledge he was “getting good care” at Provider’s and “wanted to stay there.”  

Employer now clearly suspected, if not completely understood, its liability for fee increase and arrearage, yet it still did not pay or controvert Provider’s fees.  Instead, Nurse Jacobsen invested a considerable amount of time and effort to locate a lower cost placement for Employee even though Employee’s guardian had cautioned Employer such a move would be “traumatic” for Employee and would not be effective because the same Medicaid regulations “would apply to any assisted living home in the state.”  Employer stayed its course and removed Employee from Provider’s facility with the assistance of a police officer.  Employee was then relocated to Country Estates which, unsurprisingly, increased its fees.  The facts in this case are compelling.  Here, because Employer’s ongoing controversion in fact was so squarely in bad faith, referral to the Director of the Division of Insurance is appropriate.
5) Is Provider entitled to attorney fees and costs?

Provider seeks an award of attorney fees and costs.  Employer “resisted” payment of Provider’s fee increase by not paying Provider’s invoices and litigating Provider’s claim.  Provider employed the services of an attorney in the successful prosecution of its claim.  Provider’s attorney was instrumental in securing the award for the fee arrearage, and therefore would be entitled to an award of reasonable fees and costs pursuant to AS 23.30.145(b).  However, it is undisputed Provider did not file the attorney fee affidavit as required by 8 AAC 45.180.  Therefore, in the alternative, statutory minimum fees will be awarded pursuant to AS 23.30.145(a).

CONCLUSION OF LAW

1) The amount of the arrearage on Provider’s usual, customary and reasonable fee is $179,578.48.

2) Provider is entitled to a penalty.

3) Provider is entitled to interest.

4) Employer unfairly and frivolously controverted Provider’s billings.

5) Provider is entitled to attorney fees and costs.

ORDER

1) Provider’s February 4, 2012 claim is granted.

2) Employer shall pay Provider $179,578.48 for the arrearage on its usual, customary and reasonable fee.  

3) A copy of this decision and order shall be provided to the Director of the Division of Workers’ Compensation with a request he notify the Director of the Division of Insurance that Employer has frivolously controverted compensation due under the Act.
4) Employer shall pay Provider $44,894.62 in penalty.

5) Employer shall pay Provider interest calculated as set forth above.

6) Employer shall pay Provider $18,078.00 in statutory attorney fees.

Dated in Fairbanks, Alaska on March 11, 2013. 

ALASKA WORKERS’ COMPENSATION BOARD
















Robert Vollmer, Designated Chair
















Zeb Woodman, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID F. MCKINNON, employee / ARCTIC HEARTH, INC., claimant; v. FOUNTAINHEAD DEVELOPMENT, INC., employer; ALASKA INSURANCE GUARANTY ASSOCIATION, insurer, and NORTHERN ADJUSTERS, INC., its workers’ compensation adjuster / defendants; Case No. 199613447; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 11th day of March, 2013.
















Nicole Hansen, Office Assistant II
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