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STATEMENT OF THE CASE
In a March 11, 1998, letter, Petitioner appealed three February 27, 1998, Employment Security Tax (EST) notices of assessment.  The notices were issued pursuant to AS 23.20.205.

Under AS 23.20.240(f), the notices impose personal assessments against Petitioner of:


(1)
$4,204.20 due from Cold Sea International, Inc. (Cold Sea) for the first and second calendar quarters of 1995;


(2)
$16,666.24 from Midas Asset Management Corporation (Midas) for the fourth calendar quarter of 1994 and the first and second calendar quarters of 1995; and 


(3)
$32,269.53 due from Atlas Asset Management Corporation (Atlas) for the first and second calendar quarters of 1995.

The issues are whether Petitioner has responsible person duty‑to‑pay responsibilities for unemployment insurance liabilities owed by Cold Sea, Midas, and Atlas.

The hearing into the three notices of assessment was consolidated. Entered documents were assigned exhibit numbers under the docket number of the hearing file to which they most directly relate. Hearing tapes and written closing arguments are filed under hearing docket number 98‑TAX‑015 (Cold Sea file).

The prehearing conferences and the hearing sessions were conducted by hearing officer Stan Jenkins. During the prehearing conferences, Petitioner Joseph Gillas used an attorney that he did not retain during the hearing. Petitioner represented himself during the hearing. Janice Ruzicka represented EST in the prehearing conferences and the hearing. Donald L. Newton testified as an EST witness.


FINDINGS OF FACT
In early 1993, Petitioner was approached by Thorne Tasker about getting involved in a seafood company Mr. Tasker wanted to start. Mr. Tasker wanted Petitioner for operational assistance because of Petitioner's years of Alaska seafood catching experience and ability to put things on paper. Mr. Tasker’s primary experience was as a crab catcher. Mr. Tasker hoped Petitioner could take his (Mr. Tasker's) ideas and put them on paper.

Petitioner evaluated Mr. Tasker's ideas for business operations. For example, Mr. Tasker suggested using airfreight to fly seafood into Anchorage for processing. Petitioner discussed with him the availability of airports and planes at Cold Bay in the Aleutian Islands. Petitioner convinced Mr. Tasker that Cold Bay had insufficient resources for the airfreight idea.  They turned to reviewing vessels for use as floating processors.

An initial concern of Petitioner and Mr. Tasker was insulation of the business from maritime law that allowed employees to attach company assets to satisfy unpaid claims. To shield assets from possible employee claims, they established three corporations.

Upon establishment of each corporation, Petitioner accepted appointment as an executive corporate officer. His appointments continued until his resignation.

On November 4, 1993, Cold Sea was incorporated as an Alaska for profit business with Petitioner appointed vice president. Mr. Tasker was appointed president.

Cold Sea incorporated to acquire, process, and sell seafood products through subsidiaries. Petitioner received a five‑percent share of Cold Sea stock for his start-up efforts and continuing corporate officer services to Cold Sea and the subsidiaries.

On April 26, 1994, Cold Sea incorporated Midas as a wholly owned Alaska subsidiary with Petitioner appointed president. Midas acquired the vessel Akutan and renamed it the M/V Midas to process seafood products.

On June 23, 1994, Cold Sea incorporated Atlas as a wholly owned Alaska subsidiary with Petitioner appointed president. Atlas acquired the vessel M/V Frigid Sea and renamed it the M/V Atlas to process seafood products.

In an additional attempt to shield against employees invoking maritime law to secure liens against vessels, the three corporations entered custom seafood processing and administrative services agreements with each other. The agreements provided Cold Sea would purchase seafood on fishing grounds and Midas and Atlas would process the purchases into finished goods owned by Cold Sea, and Cold Sea would handle administrative tasks for Midas and Atlas such as preemployment screening, payroll, and purchasing.

Per day, the M/V Midas and the M/V Atlas could produce hundreds of thousands of pounds of products covering approximately 30 items. Petitioner spent much of his time on either the M/V Midas or the M/V Atlas monitoring overall operations.  He monitored operations ranging from the percentage of recovery (the amount of finished product produced from raw material), to how many people needed to work on a vessel, to the amount of fuel a vessel burned.

Midas and Atlas had noncorporate officer supervisory staff below Petitioner's corporate levels. The supervisory staff included vessel captains, production superintendents, foremen, and supervisors. The supervisory staff ensured production line and other vessel staff performed properly to achieve corporate goals, including operational goals monitored by Petitioner. Cold Sea also had noncorporate officer operations assistants working in the Anchorage corporate office.

Petitioner contends he kept in mind broad corporate goals and ensured vessel operations worked toward them without him actually exercising day to day control over any employees. He contends he did not direct the activities of the Cold Sea assistants assigned to his operations section.

Documents in the hearing record show Mr. Tasker also contends he did not supervise any staff nor have authority to control Cold Sea's subsidiaries. Mr. Tasker points to Petitioner as having authority and control.

Petitioner and Mr. Tasker would have the record show the organizers/presidents of the three corporations had no control of the corporations. Their contentions must be weighed against corporate paper trails.

On January 17, 1994, Petitioner certified as "true and correct" on an EST Employer's Registration form that as vice president of Cold Sea his responsibilities included: filing contribution (tax) reports, paying contribution (tax) reports, determining which creditors are paid first, check signing authority, and hiring and firing.

On September 26, 1994, Petitioner certified as "true and correct" on an EST Employer's Registration form that as president of Midas his responsibilities included: filing contribution (tax) reports, paying contribution (tax) reports, determining which creditors are paid first, check signing authority, and hiring and firing.

On December 12, 1994, Petitioner certified as "true and correct" on an EST Employer's Registration form that as president of Atlas his responsibilities included check signing authority and hiring and firing.

The hearing record does not contain documentation suggesting Petitioner filed amended Employer's Registration forms for any of the three corporations prior to the corporations filing bankruptcy petitions. The bankruptcy filings are addressed below.

Petitioner may not have directly supervised a fish processing worker in a vessel or an operations assistant in the Anchorage corporate office. However, operational directives flowed through him by delegated authority to vessel supervisors to accomplish the corporations' operational goals. Operations assistants processed information necessary to operate the M/V Midas and M/V Atlas. The directives and information served the operational goals for which Petitioner was initially engaged by Mr. Tasker, for which Petitioner accepted and held the offices of president or vice president, and for which Petitioner received five percent of Cold Sea's stock.

Petitioner signed bylaws, amended corporate articles, or other corporate papers as a duly empowered president or a vice president of the corporations. Petitioner acted in accordance with the authority and responsibilities conferred by bylaws and articles. The State granted corporation status to the three businesses based, in part, upon Petitioner's signatures and representations.  

As vice president of Cold Sea, president of Midas, and president of Atlas, Petitioner signed various documents representing to government agencies and private financial institutions that he was a duly empowered corporate officer. Petitioner signed such representations to the U.S. Small Business Administration, First National Bank of Anchorage, and State Street Bank and Trust Company, among others. These entities provided lines of credit and loans totaling millions of dollars because of his representations of corporate authority, his signatures on documents, and in some cases, his assumption of personal liability. 

Loan documents signed by Petitioner benefited one or another of the three corporations directly by buying a vessel or securing an operating line of credit, or indirectly through the processing and administrative agreements. As a duly empowered officer of the various three corporations, Petitioner signed guarantor agreements obligating one corporation to guarantee certain debts of another.

Petitioner signed various bank account signature cards that authorized him to sign checks on behalf of all the corporations without a cosigner. The banks were obligated to honor the checks he signed. The banks did honor checks he signed.

Petitioner contends he only signed checks in Mr. Tasker’s absences and he signed only those Mr. Tasker would have approved. The record establishes Petitioner signed some checks without Mr. Tasker's specific advanced knowledge, although there is no indication Petitioner should have expected Mr. Tasker to protest the check signing.

On May 3, 1995, Midas filed for bankruptcy protection.

On May 4, 1995, Cold Sea and Atlas filed for bankruptcy protection.

Petitioner was aboard the M/V Atlas when he heard the directors of the three corporations had filed for bankruptcy protection. Even though the processing and administrative agreements between Cold Sea and Atlas proclaim all products were owned by Cold Sea, Petitioner immediately exercised the authority he believed he had and sold in Atlas's name the products held by Atlas. He did this to secure funds for some of Atlas's operating expenses.

Petitioner flew to Anchorage when he learned of the bankruptcy filings. He met with attorneys representing the bankruptcy court and various creditors. He conducted himself as a contact for the corporations in the bankruptcy matter.

Once bankruptcy had been filed, Petitioner's corporate authority was preempted by the authority of the bankruptcy court. The bankruptcy court judge nullified Petitioner's sale of products in Atlas's name.

In 1996, the M/V Atlas and the M/V Midas were sold at auction with the proceeds applied toward unpaid wage claims filed by former employees under maritime law.

In a November 27, 1996, letter to Thorne Tasker, Petitioner wrote in part:


This letter is to confirm that per our conversation of the week of Nov. 9th at which time I told you that I resigned my positions with Cold Sea International, Atlas Asset Management, and Midas Asset Management.

Effective the week containing November 9, 1996, Petitioner resigned as vice president of Cold Sea, president of Atlas, and president of Midas. Petitioner’s November 26, 1996, letter serves as an acknowledgment that Petitioner knew he remained an officer of the corporations until he resigned.

During the assessment periods under appeal, Petitioner had corporate authority and responsibilities consistent with the corporate officer positions he held with the three corporations. Petitioner frequently allocated execution of authority and responsibilities to others.

In May 1995, EST had issued a notice of assessment holding Petitioner responsible for Midas's unemployment insurance liabilities attributable to the fourth calendar quarter of 1994 and the first calendar quarter of 1995. In a September 13, 1996, memo, EST advised Petitioner it withdrew the assessment based on information acquired from a former Cold Sea accountant and a former Cold Sea chief financial officer (CFO). The written statements provided by the accountant and the CFO are not entirely in agreement.

The accountant indicated the CFO made all decisions regarding disbursements with final authorization made by Mr. Tasker. The CFO wrote that he was not responsible for corporate payments, but that Mr. Tasker was. EST concluded either scenario eliminated Petitioner as having corporate control. EST withdrew the assessment against Petitioner. EST's September 13, 1996, withdrawal memo warned:


The Department's withdrawal is based on information we currently have.  In the future if we discover any information that show you are liable under AS 23.20.240(f), another assessment would be issued.  You would again be given appeal rights based on the new assessment.

EST issued the three February 27, 1998, notices of assessment currently under appeal after evidence presented in an appeal for Mr. Tasker caused it to question the accuracy of the information upon which it had based its September 13, 1996, assessment withdrawal memo. As a result of Mr. Tasker's appeal, EST initiated a bank search for checks signed by Petitioner.

EST's subpoena to one Anchorage bank turned up dozens of checks signed by Petitioner before the corporations filed for bankruptcy. Petitioner did not have a cosigner signature on the checks.

The hearing record contains a copy of an October 31, 1994, check Petitioner signed on a Midas account at the First National Bank of Anchorage. Petitioner did not have a cosigner sign the check. The check was for $17,635.66 and covered employment taxes such as FICA.

The defaulted unemployment insurance tax payments for all three corporations include tax withholdings collected from employee wages and held in trust by the corporations, as well as the employer taxes due. The three February 27, 1998, notices of assessment reflect liabilities incurred prior to the three corporations filing for bankruptcy protection. No party contested the mathematical calculations involved in the assessments.  The calculations are accepted as accurate.


PROVISIONS OF LAW
AS 23.20.240 provides, in part:


(a)
If after notice an employer defaults in the payment of contribution or interest, the amount due may be collected by a person authorized by law and authorized by the department, by civil action in the name of the state, or by both methods.


(f)
In this section, "employer" as defined in AS 23.20.520 also includes, but is not limited to, an officer or employee of a corporation or a member or employee of a partnership who, as an officer, employee, or member, is under a duty to pay the contributions as required by (a) of this section.

AS 23.20.242 provides:


The department shall permit each officer or employee of a corporation or a member or employee of a partnership who is required to pay the contributions and interest owed by the corporation or partnership under AS 23.20.165 ‑ 23.20.278 to appeal individually their duty to pay under those sections.


ARGUMENTS
Petitioner argues:

· "It has been my position that Midas and Atlas were formed solely as holding companies and for liability protection. They had no other purpose. I was 'President' only in title." (Page 4 of Petitioner's closing argument, Cold Sea record)

· He had advised EST in 1996 that he did sign some checks, so no new information came to light since then.

· He only signed checks approved by Mr. Tasker.

· He signed for loans early in the corporate history, but not throughout.

· EST is not pursuing collection from every CFO plus all the other corporate officers of the three corporations.

EST argues:

· Petitioner was "clearly an active participant on the management team for all three entities from the very beginning to the very end." (Page 1 of EST's closing argument, Cold Sea record).

· Petitioner received Cold Sea stock as a result of his involvement in the formation of the corporations.

· Petitioner was a signer on bank accounts for all the corporations, and he did not need a cosigner.

· Banks loaned the corporations money based upon Petitioner's reassurances, his signatures, and his personal guaranty. 

· Petitioner had the authority and sometimes exercised the authority to perform duties as vice president of Cold Sea and president of Midas and president of Atlas.


CONCLUSION
The Alaska Employment Security Act will be liberally construed to accomplish its purposes that include "the accumulation of reserves for the payment of compensation to individuals with respect to their unemployment." AS 23.20.005.

Invoking responsible person "duty-to-pay" tax liabilities under AS 23.20.240 involves examination of both exercised control and reserved but unused control. The statute does not require that a responsible person must have somehow willfully failed to satisfy duty-to-pay responsibilities before individual co‑debtor liability for the business tax debt applies to the individual.

EST may pursue recovery of duty-to-pay liabilities from one or more individuals without being excluded from concurrent or eventual pursuit of collection from others as long as no more than the total liable amount is collected cumulatively. AS 23.20.245.

Petitioner and Mr. Tasker cite allocation of authority in attempts to immunize themselves from AS 23.20.240(f). Mr. Tasker's attempt fails as demonstrated by a recent Superior Court judgement. The Court decreed EST will recover from Mr. Tasker $79,736.36 in principal and accrued interest plus attorney's fees of $8,878.91 plus interest accruing at 12 percent per annum from August 23, 1999, minus taxes EST collects from other responsible parties. (Dept. of Labor v. Thorne Tasker, Super. Ct. 3AN‑98‑11592 Civil, August 30, 1999).

Petitioner repeatedly represented himself in writing to the Alaska Department of Labor as a duly empowered corporate officer. He made the representations to satisfy requirements that permitted each of the three corporations to start and conduct business in Alaska. Petitioner’s representations create a presumption that he was a corporate officer with duty-to-pay responsibilities for each of the three corporations.

During the hearing Petitioner repeatedly asserted, among other things, that:

· he was not really a duly-empowered president or vice president as he previously represented to the Department, and

· Midas and Atlas acted merely as holding companies designed to shield against employee maritime law claims.

Petitioner's hearing assertions could raise questions of whether Petitioner provided false and/or misleading information to the Department to facilitate starting the corporations. However, the Department will not address those questions at this time.

Petitioner's written representations to the Department are consistent with the paper trail of representations and assurances he provided to other government entities and to financial institutions. Government entities and financial institutions relied upon Petitioner's representations. Petitioner acknowledged their reliance by allowing the corporations to conduct business and to use loans totaling millions of dollars. 

Petitioner's inherent interest and authority vested in all three corporations are confirmed by his personal loan guaranties and by the checks he signed without a cosigner.

While Petitioner may have mentioned to EST prior to September 1996 that he had signed some checks, the hearing record fails to show he accurately conveyed the extent of his check signing including the signing of an employment tax check of $17,635.66 in October 1994. EST did acquire new evidence of Petitioner’s check signing authority and activities after September 1996. EST was not prohibited from issuing the February 27, 1998, notices of assessment under appeal.

Petitioner's formal resignation of his officer positions in November 1996 confirms he knew he retained corporate officer positions throughout the assessment periods under appeal.

Petitioner's ownership interest in Cold Sea arose from his involvement in organizing and operating the three corporations. His ownership interest further demonstrates his continuing involvement in the corporations.

Petitioner's hearing assertions that he had no corporate authority are not persuasive. Petitioner allocated authority or acquiesced to allocation of authority to others. The others ranged from Mr. Tasker to vessel captains and other supervisors.

The very act of allocation establishes authority. Allocation does not diminish responsibility regardless whether authority is actively exercised or merely reserved through a delegation process.

Delegation of authority broadens rather than narrows the number of individuals exposed to duty-to-pay liabilities. Corporate officers cannot deflect duty-to-pay responsibilities by mere allocation of authority and responsibilities to others, including corporate entities. Holding otherwise renders meaningless the personal individual accountability intent of AS 23.20.240(f).

Petitioner's source of relief from duty-to-pay liabilities for Cold Sea, Midas, and Atlas was to resign his corporate officer positions. This did not occur before the assessment periods ended. Petitioner remains liable for the Cold Sea, Midas, and Atlas unpaid unemployment insurance liabilities under appeal.

DECISION
The February 27, 1998, notice of assessment involving Cold Sea International, Inc.'s unemployment insurance liabilities is AFFIRMED. Petitioner is liable to pay employee trust/employer taxes delinquent for the first and second calendar quarters 1995 plus accrued interest.

The February 27, 1998, notice of assessment involving Midas Asset Management, Inc.'s unemployment insurance liabilities is AFFIRMED. Petitioner is liable to pay employee trust/employer taxes delinquent for the fourth calendar quarter of 1994 and the first and second calendar quarter of 1995 plus accrued interest.

The February 27, 1998, notice of assessment involving Atlas Asset Management, Inc.'s unemployment insurance liabilities is AFFIRMED. Petitioner is liable to pay employee trust/employer taxes delinquent for the first and second calendar quarters of 1995 plus accrued interest.


APPEAL RIGHTS
Further appeal may be had from this decision by filing a notice of appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the said 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska, December 3, 1999.
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