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STATEMENT OF THE CASE
Petitioner timely appealed a December 31, 2007, Employment Security Tax (EST) letter of determination.  The determination held that several individuals performing services for Petitioner’s business were considered employees rather than independent contractors, under the definition found in AS 23.20.525(a)(10)(A), (B), and (C) for unemployment insurance purposes. A second issue is whether the Petitioner’s wife is a covered employee pursuant to AS 23.20.526 (a)(4)(A) or (a)(19)(C).
A hearing was held on April 14, 2008. Robert Brink and Christina Passard represented Petitioner.  Witnesses for Petitioner included Jon Nauman, Myra Nauman, Linda Kramer and Sheena Demontfort. Bruce Garrison represented EST and Kathleen Hoosier testified as an EST witness. 

FINDINGS OF FACT
Petitioner provides horse-drawn carriage rides in downtown Anchorage, Alaska and other locations in and around the Anchorage and Mat-Su Valley area. Petitioner owns seven and one-half acres in Peter’s Creek, Alaska where he houses several draft horses and stores equipment such as carriages, tack, etc. associated with the business. Two barns on the property house the horses and equipment. Some carriage and sleigh rides originate on the Petitioner’s property and proceed through public roads in the area, but most of the business takes place in downtown Anchorage. Petitioner has operated this business for nearly 30 years under essentially the same conditions. 
In January 2003, however, Petitioner changed the organization from a corporation to an LLC, with Petitioner shown as the sole member and manager. The Certificate of Organization filed with the Alaska Department of Commerce for Petitioner’s LLC, dated December 13, 2002 indicates “The affairs of the LLC will be managed by a manager.” It goes on to state the name and address of the LLC’s manager which is shown as Petitioner and no others. Petitioner is also listed as having 100% ownership under his name as a “Co-Trustee of the Nauman 2006 Family Trust,” on a Department of Commerce form 06-636 dated October 19, 2006  entitled “LIMITED LIABILITY COMPANY CHANGE OF MEMEBERS AND/OR MANAGERS”. That form was signed by Petitioner under his capacity as manager. 
Schedule K-1 from Petitioner’s 2006 Tax return that shows Petitioner’s wife listed as both a “domestic partner” and “Limited partner or other LLC member.” These entries were provided in boxes checked on the K-1 schedule which listed both the Petitioner and his wife’s income for 2006. The Petitioner’s wife does not perform driver services, instead acting as a co-owner and co-manager of the company, with her husband. She was listed as an officer and owner when the company was organized as a corporation.
The Petitioner uses drivers to operate its carriages whom it considers to be independent contractors rather than employees. In 2006, Petitioner used approximately 20 drivers, to whom it paid commissions from the gross receipts collected for carriage rides. One of the drivers testified at length in the hearing, and her situation was taken as typical as to the services of other drivers used by the company.

Petitioner operates five teams and carriages. In addition, Petitioner owns trucks and trailers used to transport the carriages and teams to downtown Anchorage from Peters Creek. The driver who testified worked three years for the company as a stable hand before she became a driver. As a stable hand, the company did consider her an employee and she was paid by the hour. She then went through training provided by the company to learn to drive the draft horses that pull the carriages. While the company provides the training for a fee to others, this driver was given the training free of charge. She has worked approximately two years as a driver since obtaining the training. Although she performs other services on her own, training horses and giving riding lessons, it would not be financially feasible for her to lease the carriages and horses from Petitioner to perform these services independently, as her hours can only considered as “part time.” Another witness in the hearing testified that a carriage and team of horses could be valued at $25,000.  According to testimony from Petitioner himself, maintenance costs for the teams is very high.
Exhibit 8 in the hearing record is a copy of the three-page “Independent Contractor Agreement” signed by each driver who performs services for 
Petitioner. Among items in the contract is the following list of duties that the driver agrees to perform for the “OWNER.”

· Clean carriage – Always take cleaning bucket with cleaner and cleaning rags
· Minor carriage repair

· Drive carriage, sleigh or wagon

· Load and unload carriage

· Collect patron fees

· Total daily receipts and return same to OWNER
· Be safety conscious while operating machinery or performing other duties on behalf of the OWNER

· Schedule rides and sell gift certificates

· Take pictures of OWNER’s clients as necessary

· Obey traffic rules

· Minor harness repair

· Clean and groom horses

· Minor truck and trailer repair

· Clean and check horses’ hooves

· Feed and water horses

· Load and unload horses

· Hitch and unhitch horses

· Clean horses truck and trailer

· Drive horse truck and trailer

· Maintain horse truck and trailer

· Clean horse stalls and barn

· Clean corral

· Be well groomed and suitably attired

· Be courteous to customers and co-workers
The contract also contains the following clauses, though they are not shown in their entirety:

· OWNER agrees that, because its business of procuring horse-drawn carriage, sleigh and hay ride business requires the use of certain letterhead forms, parts and other supplies, it will provide DRIVER with all needed supplies and parts to perform each project unless otherwise agreed.

· DRIVER will have no obligation to work any particular hours or any particular amount of hours and shall further have the right to refuse to accept any project as DRIVER, in his/her sole judgment, he/she may wish to refuse.
· DRIVER agrees that, with respect to each project which he/she accepts, he/she will meet the deadline applicable to each project.

· DRIVER retains the right to contract for similar services with other individuals and businesses who are not now nor have been OWNER’s clients any time in the past three years. DRIVER agrees not to directly or indirectly own, manage, operate, join, control, or participate in the ownership management, operation, or be connected in any way with any business similar to OWNER’s business conducted in the Anchorage and Chugiak areas for a period of three years commencing from the last date DRIVER rendered services to OWNER. 
The Petitioner adopted a form he received from CONA, the Carriage Operators of North America, to develop the contract shown in exhibit 8. He is a member and past board member of that organization. It is common for CONA members to set up their business using what they consider to be contract drivers. A witness for Petitioner who is now an officer in CONA testified that most horse-drawn carriage companies use independent contractor drivers in their business.
For all of his drivers, Petitioner pays Worker’s Compensation Insurance. He also carries general insurance on his carriages and related equipment. He does not believe he retains the right to control the drivers per the contract. He is concerned with the way in which the drivers perform and he does screen drivers who generally come to him and express interest in performing driving services. He generally rides with them to gauge their ability before putting them on a schedule. Schedules are set up in cooperation with the drivers. A normal shift is eight hours, but the drivers are free to set their own schedules. There is some competition between drivers as to routes, etc.  Petitioner usually pays the drivers 35% of the receipts. The driver turns in all receipts to Petitioner, except for tips which the drivers keep.

The drivers take the risk of receiving no payment for shifts in which they obtain no fares for carriage rides. Petitioner advertises through a brochure and small sign boards that are set up when carriages are operating on downtown streets. The brochure sets rates for rides, though the drivers can negotiate the amounts of fares depending on length of ride, number of passengers, etc. On the occasion when Petitioner sets up rides for weddings, hay rides, etc. the rates are set in advance and cannot be changed by the driver. Most drivers do not rely on driving services for Petitioner as their sole income. The highest earning driver in 2006 earned less than $14,000 per the UI tax auditor’s report. None of the drivers have their own business performing other carriage driving services.
Much of the Petitioner’s income in this business is earned in the Christmas and winter holiday season. Drivers must obtain costumes for the appropriate season and the drivers pay for their own costumes. The drivers also decide what costumes to wear and what routes they will take. Some business comes through downtown hotels who call Petitioner or who call the drivers directly. 
For safety reasons, the Petitioner has drivers carry two-way radios in order to stay in touch with a manager.    
Exhibit 10 in the record is a ten-page document entitled “Carriage Driver’s Policy and Procedures.” It contains a driver’s dress code and driver’s code of conduct. It specifies the following, for example:

· Top hats will be worn at all times – when top hat is worn out (floppy) replace.

· Drivers will be dressed in their finest formal wear for weddings.

· Drivers are responsible for getting their replacement driver when going on leave.

· Time off/vacation requests should be given to owners in writing at least two weeks prior to planned vacation.

· Always offer feed and water to horses after working – feed Pete 2 scoops of grain, Mac, Bud, Bill, Bob and Barney get 1 scoop.

· Rotate horses from day to day (ensure that each horse has three (3) days off a week)

· Pick up any horse deposits (piles) when they occur downtown. It is important to maintain a clean image to the public.

The Petitioner testified that he has only had one driver whose contract he had to terminate because the driver was not dependable. He did so by not calling her or putting her on the schedule any longer. The schedules are generally set up by mutual agreement between the driver’s and Petitioner. The driver who testified indicated she could set her own schedule and that when she was downtown driving for Petitioner she was independent of all control by Petitioner as she could set fares, or even refuse fares if she so chose. 




STATUTORY PROVISIONS
AS 23.20.005 provides, in part:


(a)
This chapter shall be liberally construed to accomplish its purposes to promote employment security by increasing opportunities for placement through the maintenance of a system of public employment offices and to provide through the accumulation of reserves for the payment of compensation to individuals with respect to their unemployment.

AS 23.20.395 provides, in part:


(a)
An agreement by an individual to waive, release, or commute the individual's right to benefits or any other rights under this chapter is void.

AS 23.20.525 provides, in part:


(a)
In this chapter, unless the context otherwise requires, "employment" means...



(10)
service performed by an individual whether or not the common‑law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that




(A)
the individual has been and will continue to be free from control and direction in connection with the performance of the service, both under the individual's contract for the performance of service and in fact;




(B)
the service is performed either outside the usual course of the business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and




(C)
the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed...

AS 10.50.020 provides in part;


A person may not adopt a name that contains the words ‘limited                        liability company’ unless the person is organized under this chapter. 

AS 10.50.070 provides in part;

1) One or more persons may organize a limited liability company by        signing articles of organization. 

AS 10.50.090 provides in part;

A copy of articles of organization that is stamped “filed” and                 marked with filing date is conclusive evidence that the organizers of the limited liability company have complied with all conditions precedent required to be performed by the organizers of that company and has been organized. 
AS 10.50.265 provides in part;

A person who is a member of a limited liability company or a foreign limited liability company is not liable, solely by reason of being a member, under judgment, decree, or order of a court, or in another manner, for a liability of the company to a third party, whether the liability arises in contract, tort, or another form, or for the acts or omissions of another member, manager, agent, or employee of the company to a third party. 

AS 10.50.350 provides in part;

(a) Property transferred to or otherwise acquired by a limited liability       company is the property of the company and is not the property of      the members individually. 

(b) A limited liability company shall acquire, hold, and convey                  property, including real property, in the name of the company. If a      limited liability company acquires an interest in property, the              company holds the title to the interest and not the members               individually. 

AS 23.20.520 provides, in part:

(9)    employer" means 
(a)  an employing unit which for some portion of

      a day within the calendar year has or had in employment one                  or more individuals ; and (B) for the effective period of its                         election under AS 23 .20 .325, an employing unit which has                    elected to become subject to this chapter; 

AS 23 .20 .526 provides, in part:
(a)  In this chapter, unless the context otherwise requires,

                             "employment" does not include . . .

(4)  Service performed by an individual in the employ of the              individual’s

(a)  Son, daughter, or spouse.






ARGUMENTS
PETITIONER'S ARGUMENTS

Petitioner contends that this business does not turn a profit and that paying Unemployment Insurance Taxes may cause the business to fail. 
Further, drivers generally make less money than they could potentially in other fields but perform this work due to their love of horses and this type of activity.
Petitioner also argues that drivers are free from control in the performance of 
their duties and even though there are specific policies and procedures, those are only guidelines. He also argues that drivers have an investment in the business in that they provide their own uniforms and risk not making any money for the time they put in as drivers. Thus, even though the driver’s did not have business licenses, they were independent contractors, and that testimony from the expert witness with CONA indicates this is a common practice for the industry. Further, the company has used Independent Contractor Agreements with all of the drivers and that the tax auditor did not take that into account.
Petitioner also argues that Petitioner’s wife should be excluded from coverage because she is co-owner of the trust that controls the LLC and is herself a member of the LLC. 
EST'S ARGUMENTS
EST argues that none of the elements of AS 23.20.525 have been met to conclude these drivers are exempted as employees. Further, since Petitioner’s wife is not a managing member of the LLC, she is not excluded from coverage.  


CONCLUSION
SERVICE
“In order to show ‘service’ the relationship must exist where an individual is bound, however strictly and for whatever length of time, to accomplish certain work and labor objectives for another and to receive in return some sort of recompense.”'    Alaska SST, Commissioner Decision 77T-9, 1C Unemp. Ins. Rptr. (CCH) ¶ 8097.19 (AK 1978)."  Cited in Wrangell Mental Health Services, Inc., Comm'r Dec. 94H‑TAX‑004, June 9, 1994. 
In the present case, drivers who drive carriages and other horse-drawn conveyances for Petitioner are paid by Petitioner after drivers collect fares and turn them over to Petitioner, thereby providing prima facie evidence that they provide services for the Petitioner. 
EMPLOYMENT UNDER AS 23.20.525(a)(10)(A), (B), and (C)
To escape unemployment insurance tax, penalty, and interest liability once 
service has been established, a Petitioner must show it satisfies all three elements "A, B, and C" of AS 23.20.525(a)(10)(A), (B), and (C).  ESC v. Wilson, 461 P.2d 425 (Alaska 1969).

ELEMENT A
Element A requires that the individual's actions are and will continue to be free from control and direction in connection with the performance of the service.

"The Department has adopted a test which requires a showing that the individual's actions are free of even the right to be controlled by another party. The level of control is to be measured against that level of supervision which the nature of the work requires."  In re Allen Michael Chambers dba Interior Kirby, Comm'r Dec. 92H-TAX-002, March 24, 1992 citing Rahier Trucking v. United States, 344 F. 2d 644 (1989).

Petitioner has gone to great lengths to give thorough written instructions on how the drivers are to perform their duties, as shown on Exhibit 10. Further, the Petitioner takes an active role in deciding how the drivers will perform their duties and where and when they perform their driving duties through the contract that they signed. Both the contract and the “Carriage Driver’s Policies and Procedures” indicate that Petitioner does exercise a significant amount of control over how the drivers perform their duties. That he did not always stay in contact with or verbally give directions during any particular shift of work does not show that no control was exercised. Rather that control was exercised through the contract and policies that were established by Petitioner. I therefore conclude that Petitioner has not shown that drivers in question have been free from Petitioner’s direction and control during the course of their association with Petitioner.   
ELEMENT B
Element B is satisfied only if the service is shown to have been performed 
either outside the usual course of business for which the service is performed or is performed outside of all the places of business of the enterprise for which the services were performed.

The "usual course of business" is the main course of business of the company in question.  Sumpter vs. Employment Security Commissioner, Op. No. 114-443 (US Dist. Ct., Dist. of Alaska, Third Div., March 31, 1959).

"'All of the places of business' as described by the statute refers to all those 
places where an enterprise conducts any business related activity."  In re Jeffus Aircraft, Comm'r Dec. 77T-10, April 28, 1978; affirmed Donald A. Jeffus, d/b/a Jeffus Aircraft v. ESD, Alaska Super. Ct., 4FA-78-1034 Civil, December 8, 1978.

Individuals who signed independent contractor agreements to sell Kirby vacuum cleaners door-to-door were employees of Kirby of Fairbanks, and the private homes at which they performed sales activities constituted a "place of business" for Kirby of Fairbanks.  Kirby of Fairbanks, Comm'r Dec. 16, May 30, 1972; affirmed Kirby Company of Fairbanks, Comm'r Dec. 76T-1, March 23, 1978.

The drivers who perform services for Petitioner drive his carriages both on his own properly in Peter’s Creek on occasion and more often on the downtown streets of Anchorage. They do so in furtherance of Petitioner’s business in those locations. In keeping with the decision by the Commissioner in Kirby, quoted above, I hold that the streets of Anchorage as well as his own property do constitute the Petitioner’s “place of business.” 

Further, the driving services that all of the drivers perform is directly in the Petitioner’s usual course of business. Performing services incidental to the horse-drawn carriage business such as farrier services shoeing the horses for example, which would not necessarily be in Petitioner’s course of business, but only incidental to the business. That is not the case with these drivers, however.  I therefore hold that Petitioner does not satisfy Element B of the statute controlling in this matter. 
ELEMENT C
"Element 'C' is established where an individual is shown to be customarily involved in an independently established trade, occupation, or profession.  Shedding some light on this language, the Supreme Court for the state of Oregon held that independent contractor status ordinarily exists if a person is an entrepreneurial enterprise enjoying such a degree of economic independence that the enterprise can survive any relationship with a particular person contracting for services." Holliday Sales Company, Comm'r Dec. 90H-TAX-039, May 31, 1991, citing Revlon Services v. Employment Division, 567 P. 2d 1072 (Oregon 1977).

The driver who testified for Petitioner worked for him part-time. 
She had no established business of this type and did not have a business license or any other trappings of an existing enterprise in this line of business.
In fact, according to the contract she signed with Petitioner, she was 
prohibited from competing with Petitioner for the time she performed services for him, and for three years thereafter (exhibit 8). Petitioner does not satisfy Element C of the statute.





SUMMARY
The Alaska Employment Security Act shall be liberally construed to accomplish its purposes that include "the accumulation of reserves for the payment of 
compensation to individuals with respect to their unemployment."  
AS 23.20.005.

Individuals may not waive any of their rights under the Alaska Employment Security Act.  AS 23.20.395. This means that even if all of the driver’s in question may have wished to waive her rights to future benefits based on 
services they provided to Petitioner, they cannot legally do so. Further, the Alaska Supreme Court in Tachick Frieght Lines, v. State, Dep’t of Labor, 773 P.2d 451, 453 (Alaska 1989) held that an employer’s intent in establishing its workers to be independent contractors does not override application of statute.
As stated before, for service to be exempt from unemployment insurance tax under AS 23.20.525(a)(10), all three elements (A), (B), and (C) must be satisfied. Failure to satisfy one or more of the elements means the service is covered.  Petitioner does not satisfy any of the three elements; accordingly, the determination under appeal must be affirmed.

As to the issue of coverage for Petitioner’s wife, the application for organization as a Limited Liability Company filed by Petitioner lists only the Petitioner as owner and manager of the LLC. Unless and until Petitioner lists his wife as a co-owner or manager, regardless of their reporting status for income tax purposes, her duties performed for the company must be considered covered employment for unemployment insurance tax purposes and she is not exempt as an owner/operator. Also, as the company is an LLC, it cannot be said that she is employed by her spouse. Here the Tribunal is relying for guidance on Appeal Tribunal Decision 07-Tax-015, Nov. 27, 2007. In that case, as this, the petitioner was trying to exempt family members from coverage when the company was organized as an LLC. In that decision the Tribunal held that “Unlike a sole proprietorship, a single member limited liability company is a distinct legal entity that is separate from its owner.” In the present case, Petitioner’s wife is in the employ of the LLC which is a distinct legal entity. Thus, for unemployment purposes, she must be considered a covered employee of the LLC.   


DECISION
The December 31, 2007, letter of determination is AFFIRMED.  Services provided to Petitioner by drivers do constitute covered employment under
AS 23.20.525. Further, Petitioner’s wife is not an exempt employee under 
AS 23.20.526. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 27, 2008.








Stephen Long







Hearing Officer

