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CASE HISTORY

On April 22, 2011, the Employment Security Division (Division) appealed to the Department from a decision entered by the Appeal Tribunal on 
March 23, 2011. The Appeal Tribunal reversed the tax assessment for one of Software North’s consultants whom the Division held was actually an employee providing covered services for Software North (Petitioner), under the provisions of  AS 23.20.525. It held that similar contractors for Petitioner were also exempt from coverage. 

FINDINGS 
The Petitioner is a company doing business providing software services with oil companies and other clients. It does so with its own employees and by subcontracting with about four individuals who have businesses of their own. The General Manager testified he gives new workers a choice of being employees or independent contractors. They are paid at a higher rate as contractors, but they receive no benefits. 
Both parties attempted to provide new facts during this appeal, but we will not consider those in our decision since the parties were given a full opportunity to provide facts and testimony during the lengthy hearing process.

Having reviewed the evidence and testimony provided, we concur with the Tribunal's findings, with some exceptions.  We add the finding, based on the testimony given by Petitioner’s General Manager, that those it considered contractors or consultants who did business for it and who hired workers of their own were required to submit resumes to Petitioner so that it could vet those workers who provided service to Petitioner’s clients. The contracts also specified that when a consultant did business for other clients, it would have to disclose those contracts in writing both to the Petitioner and Petitioner’s client if it “may create a potential conflict of interest with the work being performed on behalf of the Client.”(exhibit 6). There was no reliable evidence given that any of Petitioner’s consultants had employees.
The consultants perform their services for clients either at the client’s place of business on the North Slope or in client’s offices in other locations. The consultants did not work in Petitioner’s offices. Petitioner does negotiate the rate of remuneration for its consultants with the clients. Though it does not evaluate consultants’ work for the clients it does require time reports to be submitted so that it can provide billing to clients for the consultants’ work. Petitioner requires the consultants to maintain business licenses and liability insurance, as well as worker’s compensation insurance when the consultants’ companies have employees. 
The finding by the Tribunal that “The Petitioner did not direct or control its contractors and by contract cannot direct or control.” We reject as a conclusionary statement rather than fact. 

The issue of coverage for Petitioner’s consultants came about when one of those consultants filed an unemployment insurance claim. In his claim he indicated he had been laid off by Petitioner. He did have a contract with Petitioner that did not specify an ending date. He had a business license indicating he was doing business as “Undiscovered Country.” There is no indication he had other contracts for business other than with Petitioner. Though Petitioner thought some of its other consultants had other contracts, no evidence of such was provided at the hearing. A witness who testified for Petitioner who was also considered a contractor for Petitioner indicated he did not have contracts with anyone else and had been working for Petitioner since 2000. He performs services 20 to 40 hours per week and is the sole employee of his company.

LAW

AS 23.20.005 provides, in part:


(a) This chapter shall be liberally construed to accomplish its purposes to promote employment security by increasing opportunities for placement through the maintenance of a system of public employment offices and to provide through the accumulation of reserves for the payment of compensation to individuals with respect to their unemployment.

AS 23.20.525 provides, in part:


(a)  In this chapter, unless the context otherwise requires, "employment" means...

(10)  service performed by an individual whether or not the common‑law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that

(A) the individual has been and will continue to be free from control and direction in connection with the performance of the service, both under the individual's contract for the performance of service and in fact;

(B) the service is performed either outside the usual course of the business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and

(C) the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed....

DIVISION’S ARGUMENT

The Division agrees with the conclusion of the Tribunal that the contractors in question provided “service” for Petitioner. However, it argues that in providing those services the consultants were directed and controlled by Petitioner in that they had to provide timesheets to Petitioner for payment and that they could not hire employees without first getting approval from Petitioner. It also argues that control was evident because these consultants could not enter into contracts with other entities before getting approval from Petitioner and its clients based on possible conflicts of interest. The Division asserts that the consultants in question were not free from direction and control as specified must be the case in section A of the statute for these consultants not to be considered employees of Petitioner.
The Division argues that element B of the statute is not met because the nature of Petitioner’s business is to provide talented and experienced workers supporting custom software packaging solutions for its clients. It hires workers to fulfill obligations to its clients and the work performed therefore is within the usual course of Petitioner’s business. It also argues that Petitioner’s contracts specify a work assignment location for the consultants and that these locations are an extension of where Petitioner does business and is therefore considered within Petitioner’s places of business.

Finally, the Division argues that none of the entities that the Petitioner claims to be independent contractors are independently established in a trade or business of the same nature as Petitioner.  It argues they do not have other contracts that would allow them to survive in business without their association with Petitioner. In other words, though they have business licenses, and could do work for others; in reality, they only do business with Petitioner and could not survive financially without their hourly payments from Petitioner. Thus, they are not independent contractors in fact.





PETITIONER’S ARGUMENT

The Petitioner argues that in 1997 a field auditor with the Division’s tax section performed an audit (exhibit 5) and found no irregularities with the way it was doing business through its contractors. It contends the company’s method of contracting with consultants has not changed since then. It believes overturning the Tribunal decision would prevent single-person service companies from forming. These individuals, it asserts, are independent and have in the past refused to work in an employment relationship. It also argues, in citing a page from the Division’s website stating the goals of the Division:

The effect of the new ABC interpretation destroys employment, 

reduces economic stability and kills growth. It also reduces the   worker’s choice, and paints a negative image of Alaska as a place where a wide variety of opportunities exist.

Petitioner asserts that the Division’s tax section has been uncommunicative with Petitioner and has refused to correct errors or respond to its questions. Though Petitioner agrees that one consultant, William Triplett, did file an unemployment insurance claim after his contract was not extended, he applied thinking UI was supported by general revenues, and had been “unaware or forgotten about the relationship between ES tax and unemployment compensation.” It argues that prior to the appeal; the tax section only investigated Petitioner’s relationship with “Undiscovered Country,” and did not consider the work of its three other consultants.
Petitioner argues that it has no control over work its consultants perform with the clients. It further argues it is not qualified to direct or control the execution of tasks accomplished by these independent companies. “We do not know except as they reveal on time reports: when, where, and certainly not how, they have fulfilled the customer’s requirements.” It adds that it only introduces consultants to the client and negotiates between the two using its reporting and billing systems of maintain the contract paperwork and payments.

As to element C of the “ABC” test used in the statute, Petitioner argues:
“These contractors are not ‘totally’ economically dependent on SN. I do not pry into other company’s business relationships, but to assist me in defending them from the ESD they have mentioned and sent letters – these letters reveal that two of the companies pursue other simultaneous contracts and two do not.” Undiscovered Country is one that does not pursue other contracts.


CONCLUSION
The Alaska Legislature has determined that "economic insecurity due to involuntary unemployment is a serious menace to the health, morals and welfare of the people of the state."  AS 23.20.010.  It therefore established the Employment Security Act, which is to be "liberally construed to accomplish its (purpose) . . . to provide through the accumulation of reserves for the payment of compensation to individuals with respect to their unemployment."  AS 23.20.005.  To accomplish that "liberal construction," the Act "must be so interpreted as to extend its benefits as far as possible . . . (cite omitted)." Yellow Taxi and Sourdough-Ingersoll Cab, Inc., Comm'r. Dec. 85H-TAX-100, February 5, 1986, aff'd, Yellow Taxi and Sourdough‑Ingersoll Cab, Inc., vs. Emp. Sec. Div., State of Alaska, Alaska Super. Ct., 1KE‑86‑104 CI, July 31, 1987.  The Act must, therefore, be strictly construed to effectuate coverage unless it can clearly be shown that the individuals performing service are independent contractors.  Furthermore, a worker cannot waive his rights to benefits under the Act, and any agreement to do so is void.  AS 23.20.395. We conclude then that regardless of the intent of the Petitioner to have its consultants work as independent contractors, the substance of the arrangement must be the controlling factor in applying the statute in this case. Likewise, a consultant cannot determine his role as an independent contractor if the provisions of the statute are not met.
Though the Tax section did conduct an audit on Petitioner’s business in 1997 that does not preclude the Division from investigating Petitioner again when a consultant filed an unemployment insurance claim, or even from overturning those audit results. 
In ALASKA CONTRACTING & CONSULTING, INC. v. ALASKA DEPARTMENT of LABOR, Supreme Court No. S-9022 9/15/00, the court discussed the definition of service.

Hearing Officer Jenkins applied the following departmental working definition of "service": "[a] relationship. . . where an individual is bound, however strictly and for whatever length of time, to accomplish certain work and labor objectives for another and to receive in return some sort of recompense." Washington courts have defined "personal service" as work clearly performed for a company, or for its benefit.39 Another definition for "service" is “an intangible commodity in the form of human effort, such as labor, skill or advice.”40 These definitions have common elements of work, labor, or effort expended for another's benefit. We therefore hold that Hearing Officer Jenkins applied a proper test for "service."

In the present case, we hold the Tribunal properly concluded that the Petitioner’s consultants provided services for Petitioner. 

Having concluded that the consultants were actually providing services for Petitioner, we next must go to the question of whether services provided fall under the exemption test provided in AS 23.20.515(a)(10). In order to be exempted from coverage under that statute, Petitioner must establish that it meets all of elements A, B, and C of the statute.

Element A requires that the individual’s performance of service be free from control and direction. In Rahier Trucking v. United States, 344 F.2d 644 (1969) the court indicated the standard to apply is whether petitioner has even the right to control the individuals performing services for it. In the instant matter, Petitioner required its consultants to submit time sheets for payment, it required consultants to submit resumes of their employees before using them on its client’s jobs, and it required them to disclose any relationships that might constitute a conflict of interest. Taking all these factors into consideration, we conclude that those providing services for Petitioner were not free from control and direction. Element A of the test is not satisfied.

Element B of the statute is satisfied only if the service is performed either outside the usual course of the business or is performed outside of all the places of business of the enterprise. First, the evidence leads to the conclusion that the usual course of business for Petitioner is software creation and consultation. Therefore, it is clear that the consultants performing services for Petitioner were performing those services in the usual course of business of Petitioner. Another indicator of the consultants providing services in Petitioner’s usual course of business is the fact that Petitioner gave those consultants the choice of being employees or independent contractors. It is thus evident that Petitioner depends on these consultants to provide these services it is in the business of providing to clients.
The Tribunal reasoned that because Petitioner provided a place for its employees to perform their duties, but specifically bars the consultants from performing business on its premises, that consultants did not perform services at its places of business. However, the Department has consistently held that the usual place of a business is "all those places where an enterprise conducts any business related activity." In re Jeffus Aircraft, Comm. Dec. 77T-10, April 28, 1978; sustained, Donald A. Jeffus, d/b/a Jeffus Aircraft v. ESD, Alaska Super. Ct., 4FA-78-1034 Civ. December 8, 1978. In this case the Petitioner has its own business location, from which it bars its consultants, but it also performs services within its client’s places of business. This is very similar to Jeffus, where airplane mechanics worked both at the facility Jeffus maintained and in the field where many of the aircraft repairs were made, even including other businesses. We thus conclude that these consultants did not perform services outside of all places of business of the Petitioner. We must also hold that the consultants providing services for Petitioner conduct services in the usual places of business of the Petitioner.
Element C of the statute requires a showing enumerated by the following:

Element 'C' is established where the individual is shown to be customarily involved in an independently established trade, occupation, or profession.  In considering this language, the Supreme Court for the state of Oregon held that independent contractor status ordinarily exists if a person is an entrepreneurial enterprise enjoying such a degree of economic independence that the enterprise can survive any relationship with a particular person contracting for services. Holliday Sales Company, Comm'r Dec. 90H-TAX-039, May 31, 1991, citing Revlon Services v. Employment Division, 567 P. 2d 1072 (Oregon 1977).

In this case, especially in the matter of Undiscovered Country, the consultant’s business relied on Petitioner for all of its income. It could not stand independently on an economic basis without its sole contract with Petitioner. Therefore it is held not to be an independent contractor for purposes of this unemployment insurance tax claim. The same is true for other consultants of Petitioner’s who are similarly situated.
In Summary, we conclude that all of the consultants under consideration did provide services to Petitioner. Further, failure to meet any elements of the ABC test renders the services in question covered employment.  In this case, Petitioner fails to satisfy all three elements of the ABC test for those individuals in question that provided it services.  

DECISION

The decision of the Appeal Tribunal entered in this matter is REVERSED. However, as the Division only made the determination of coverage with regard to the consultant doing business as “Undiscovered Country,” this ruling only pertains to that consultant and holds that he is an employee under the provisions of AS 23.20.525. This ruling may be considered as advisory on the matter of coverage for other consultants hired by Petitioner, but the Division’s tax section must make independent rulings on those contracts and Petitioner may then appeal those.
APPEAL RIGHTS

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62-560-570, and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the 30-day period, this decision is final.

Dated and mailed in Juneau, Alaska on September 30, 2011.
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