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STATEMENT OF THE CASE
On December 13, 2013, Petitioner timely appealed to the Department from a Tribunal decision issued November 15, 2013. The decision held that taxi cab dispatchers performed services for Petitioner that constituted “employment” under AS 23.20.525(a)(8)(A)(B)&(C). The decision held Petitioner liable for the payment of Employment Security taxes for dispatchers effective August 12, 2012. 
Petitioner attempted to submit new evidence (its Limited Liability Company Operating Agreement) and new argument that the language of the operating agreement specifies that “a contract with Willy’s Wee Haul constitutes a participation membership in the LLC.” Petitioner now argues that dispatchers are participating members, and participating members in an LLC cannot be considered “employees.”  

In Carol Calvert v. Employment Security Division, 251 P.rd 990 (Alaska 2011), the Alaska Supreme Court held, “First, Calvert raised this argument for the first time in the superior court; we therefore consider it to have been waived.[51]” 

In Gottstein v. Department of Natural Resources, 223 P.3d 609 (Alaska 2010), the Alaska Supreme Court held, “The superior court found all other issues waived, either because they were not asserted at the agency level, or were not briefed to the court.” 

While Calvert and Gottstein dealt with an objection to the Tribunal’s reliance on hearsay evidence and a violation of due process rights, the underlying principal here is the same. Petitioner participated in several pre-hearings and an extensive telephonic hearing. Petitioner presented oral argument, introduced documentary 
evidence, called witnesses, cross examined several Employment Security Tax witnesses and made closing arguments. Petitioner was afforded full opportunity to argue his case. Petitioner did not show that this new evidence was not available at the time of the hearings, and there was no evidence of a necessity to reopen the hearing for new evidence and argument. Therefore, we will not accept this new evidence and argument. 

FINDINGS OF FACT & CONCLUSIONS

We have reviewed the entire record in this case, including the audio recordings of the hearing. We find no material errors in the Tribunal’s findings, nor are any alleged by Petitioner. We therefore accept those findings as our own. 

Briefly, Petitioner (Willy’s Wee Haul) is a limited liability company (LLC), created by Mr. Troy Shane Williams on December 1, 2010, for the purpose of facilitating a base of taxi cab dispatchers to take customer calls and dispatch taxi drivers. 
Roberta White dispatched cabs for Petitioner from February 23, 2011 until December 22, 2011. Ms. White filed an unemployment insurance claim on

February 8, 2012. Her claim was based in part on wages earned during the period of time she dispatched cabs for Petitioner. Because Petitioner considered 
Ms. White an independent contractor, he did not file quarterly wage reports with the Division or pay unemployment taxes for Ms. White. Because no wages were reported for Ms. White, she was deemed monetarily ineligible to receive unemployment benefits, which prompted Employment Security Tax to investigate the nature of the employment relationship between Ms. White and Petitioner. 

We conclude, as did Employment Security Tax and the Tribunal, that Ms. White and Petitioner’s other dispatchers performed “service” for Petitioner. Dispatchers were bound for a specified length of time to perform the work of dispatching taxi cabs, and they received compensation for the work. 

Under AS 23.20.525(a)(8), in order to avoid unemployment insurance tax liability once service has been established, Petitioner must show that he satisfies all three elements of the statute, (A) (B) and (C). 

Element A requires that the dispatchers’ actions are and will continue to be free from control and direction in connection with the performance of the work. The Tribunal found that Petitioner established a “lack of control” of the dispatchers’ work. However, we do not agree with the Tribunal’s conclusion on this point and feel further clarification regarding the definition of “direction and control” is in order.
"The Department has adopted a test which requires a showing that the individual's actions are free of even the right to be controlled by another party. 
The level of control is to be measured against that level of supervision which the nature of the work requires." In re Allen Michael Chambers dba Interior Kirby, Comm'r. Dec. 92H-TAX-002, March 24, 1992 citing Rahier Trucking v. United States, 344 F. 2d 644 (1989).

Petitioner dictated the method of dispatch to be used (computer software) the specific software to be used (Petitioner’s software program), the order and priority of the dispatches (set by the software according to Petitioner’s specifications), and the person from whom all technical direction would be taken (Petitioner alone). Petitioner also set the work shifts based on his business needs, and dispatchers did not always get the shifts they preferred.
We agree that the dispatchers had some flexibility; they could arrange shift coverage without notifying Petitioner, and they were free to play video games or visit with family members during downtime. However, we consider this to be “limited freedom from control” and not evidence that dispatchers were free from all direction and control of Petitioner. We conclude, as did Employment Security Tax, that Petitioner failed to satisfy Element A.
We accept the Tribunal’s conclusion on Element B without exception. 
Petitioner challenged the Tribunal’s conclusion on Element C arguing that there is no case law requiring contractors to advertise for business, seek out additional business, possess a business license or have any specific income level in order to be considered an entrepreneurial enterprise. While those are some legitimate factors under consideration in determining Element C, they are not, in and of themselves, conclusive. We find that Petitioner’s argument is not persuasive. There was no evidence that any of the dispatchers had an established business as a dispatcher apart from Petitioner. The Tribunal concluded, and we agree: Petitioner does not satisfy Element C.
As to Petitioner’s last argument that the Employment Security Tax employees failed to exercise due diligence in the investigation of Petitioner’s case, and used a faulty business model as a foundation to build a case against Petitioner, we add the following findings from the testimony and documentary evidence provided in the hearings:  

Prior to establishing Willy’s Wee Haul in December 2010, Mr. Williams was a managing member of another limited liability company, CCI of Juneau, which managed Capitol Cab Inc. The taxis under CCI’s management were dispatched by the drivers themselves either from the taxi cab or at some other location. In 2009, Mr. Williams negotiated to purchase Capitol Cab. 

Between late December 2009 and February 2010, Mr. Williams was in contact with Employment Security Tax regarding missing wage reports and tax contributions due from Capitol Cab for drivers and dispatchers. 
Mr. Williams had several conversations with an Employment Security Tax auditor about the employment status of the dispatchers. He provided the auditor with a sample contract he intended to use in his new business endeavor to engage taxi dispatchers to work as independent contractors (Exhibits 25-29). 

The contract Mr. Williams faxed to the auditor specified that the work to be performed was the radio dispatch of taxicabs operating under CCI LLC’s certificate; the contractors would submit invoices for the work monthly; and the dispatch services were to be performed “in a professional manner, of high quality grade and nature, and shall be performed timely.” 

The auditor noted on February 8, 2010 (Exhibit 33, page 5), “Shane came in provided documentation where they are managing the company. We talked about the contract labor issue re dispatchers. The dispatchers are not part of CCI or Capitol Cab. They are at a separate business at a separate location, can solicit business, not controlled or directed from either company.” The auditor told 
Mr. Williams the contract he presented at that time was sufficient to establish an independent contracting relationship, and since the dispatchers of CCI and Capitol Cab were considered independent contractors of Capitol Cab and CCI, the auditor closed those accounts and later released the outstanding tax liens. 

Sometime thereafter, the deal to purchase Capitol Cab fell through.

On December 1, 2010, Mr. Williams established a new business, Willy’s Wee Haul LLC. He and his wife were and still are the only members of the LLC. On 
January 7, 2011, Petitioner filed his first initial report with Employment Security Tax as Willy’s Wee Haul. Petitioner (Willy’s Wee Haul) did not file quarterly reports after that initial report because Mr. Williams was still operating under the assumption that dispatchers were independent contractors. 

However, Mr. Williams changed the way dispatching was performed when Willy’s Wee Haul was established. Also, Petitioner’s contract with Ms. White (Exhibit 12) dated February 23, 2011 establishes that Petitioner significantly changed the terms of the dispatchers’ contract. This new dispatch agreement dictated 1) the work to be performed and in what order and manner, 2) the equipment that must be used, 3) who was to direct the technical aspects of the work (Petitioner) and 4) the rate of pay for each shift, set by Petitioner. 
Petitioner changed the dispatch contract again after February 23, 2011 (Exhibit 34, pages 1-3). It was not clear from the testimony when this last contract change occurred. Exhibit 34 was signed by a dispatcher on 
October 12, 2012. It dictated that dispatchers were required to use Petitioner’s dispatch software (Tranware), Petitioner’s phone carrier (ACS) and Petitioner’s Internet provider (GCI). It also provided a lease option. 
Petitioner would lease the equipment and software at a set cost if a dispatcher preferred not to work at Petitioner’s office. 

The Employment Security Tax Division did not become aware of an issue with Petitioner’s dispatchers until Ms. White filed for unemployment insurance benefits in February 2012, when the matter was turned over to Employment Security Tax from the benefits office for investigation of missing wages. Employment Security Tax investigated the matter by interviewing Ms. White and Mr. Williams. A determination was issued on August 16, 2012. 

It is not a customary business practice of Employment Security Tax or the Internal Revenue Service for that matter, to contact businesses quarterly or annually to inquire if it has employees. It is incumbent on businesses to keep apprised of any changes that might affect tax liability and report accordingly. That could have been done by telephone, in person or by reading the Employment Security Tax website information regarding contract labor. Petitioner made significant changes to the contract he presented to the Employment Security Tax Division without consulting Employment Security Tax or reporting the changes. 
Furthermore, we disagree with the Tribunal’s conclusion that Petitioner should not be held liable for Employment Security tax on the dispatchers prior to August 12, 2012, when the determination was issued, because Petitioner had based his business practice on erroneous advice of the Division. The advice Petitioner received from the Employment Security Tax auditor in February 2010 was based on the contract Petitioner provided at that time. Petitioner did not, in practice, base his new business (Willy’s Wee Haul) on that contract. 

Therefore, we conclude Petitioner is liable for Employment Security taxes on its dispatchers effective January 1, 2011. 

DECISION

The decision of the Appeal Tribunal issued on November 15, 2013 is AFFIRMED and MODIFIED. Dispatchers of Petitioner are “employees” pursuant to AS 23.20.525(8)(A)(B)&(C) and the original Employment Security Tax determination in reinstated effective January 1, 2011.   
Dated and Mailed in Juneau, Alaska on April 9, 2014.
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