LARRI FANCHER

9322168

Page 2


ALASKA DEPARTMENT OF LABORPRIVATE 


OFFICE OF THE COMMISSIONER


P. O. BOX 21149


JUNEAU, ALASKA  99802‑1149


DECISION OF THE COMMISSIONER OF LABOR


Docket No. 9322168
CLAIMANT:
INTERESTED EMPLOYER:

LARRI L FANCHER
MARKAIR EXPRESS

HISTORY OF CASE


On May 14, 1993, the claimant appealed to the Department from a Tribunal decision mailed April 30, 1993, which affirmed a determination denying unemployment insurance benefits for the period beginning February 7, 1993 through March 20, 1993 under    AS 23.20.379. 


FINDINGS OF FACT


The claimant was employed for MarkAir in Anchorage from September 17, 1992 through February 7, 1993.  At the time of her separation, she was working four days a week on a shift that ran from 3:30 p.m. to 2:00 a.m.  


On February 11, just before she was to begin work, the claimant was notified by her mother in Oklahoma that her father was seriously ill and also that her 16 year old son that lived with her parents in Oklahoma had run away.  Her mother had already called the claimant's supervisor earlier that day at work, trying to locate the claimant.  The claimant then called the work site, and informed a co-worker that she would not be in that day.  She told him of her personal problems and that she was trying to get an airline ticket to fly to Oklahoma.  She did not ask to speak to her supervisor Lisa, because she knew she was "in and out a lot."  She informed her co-worker that she would call back when she knew more.


On the  11th and 12th of February, the claimant tried to locate funds and a reservation to fly to Oklahoma and also called there frequently trying to locate her son.  She was also engaged in moving some personal belongings, as she had been given a deadline of February 12 to do so.  She did not call her work site that day, but did call her supervisor on the 13th of February and asked  if the supervisor could help her obtain a discount ticket.  She also told her supervisor she would be able to work that day and the next, per her schedule.  Her supervisor told her not to come to work, but to report to the supervisor's office on Monday, February 15 in the morning and that she would try to help her with a discount ticket.


When the claimant met with her supervisor on the morning of February 15, she was told they would help her get a discount ticket if they could, but that she was discharged from their employment.  She was not told why.  The employer report to the employment office was lost, according to notes in the file. The only documents entered into the record are the notice of determination and notice of appeal.  The determination made by the employment service representative indicates the employer reported "you failed to show up for work or call for several days and are considered to have abandoned your job."  The employer did not appear for the hearing.


Approximately two weeks before her termination, the claimant had her airline travel privileges revoked temporarily, when she was bumped from a flight and was two hours late to work.  She did not receive a company handbook that specified any policy with regard to absences or required notice for absence.


STATUTORY PROVISIONS

Alaska Statute 23.20.379 provides in part as follows:


(a)  An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)  left the insured worker's last suitable work voluntarily without good cause; or


(2)  was discharged for misconduct connected with the insured worker's work...


8 AAC 85.095 provides in part:


(d)  Under AS 23.20.379(a)(2), misconduct connected with work is any willful violation of the standards of behavior which an employer has the right to expect of an employee.  An act that constitutes a willful disregard of an employer's interest or recurring negligence which demonstrates wrongful intent is misconduct.  Isolated instances of poor judgement, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience are not misconduct for the purpose of denying benefits under AS 23.20.379.


CONCLUSION


The Tribunal reasoned that the claimant was discharged from work due to misconduct connected with her work when she failed to notify the employer of her absence on February 11 or 12, or notify her employer of her intentions to remain employed.  However, the facts noted above and as found by the Tribunal establish that the claimant did contact her employer on February 11 when she called her co-worker, even though she did not contact the employer at all on February 12.  Further, she told her co-worker that she would call when she knew more, which she did on February 13.  The employer statement is not available, so no direct evidence is on record from the employer.  However, the agency representative did have a statement from the employer when the determination was made, and based on that statement, it was concluded that the claimant was considered to have abandoned her job when she failed to call for several days.


While the claimant may be faulted for not calling each day and speaking directly to her supervisor, there is no evidence she was discharged for that reason.  Only the employer knows fully why they terminated the claimant, and their reason seems to be different from what the Tribunal concluded.  The Tribunal must make a decision in a discharge case, only on the reason(s) stated by the employer for their action in dischaging the claimant.  Further, we believe a lapse on the part of the claimant may be excused in this case because of the upsetting news the claimant had recently received regarding her ill father and her runaway son.  We do not see that her failure to call her employer on one day constitutes misconduct connected with her work.


DECISION


The decision of the appeal Tribunal entered in this matter is REVERSED.  Benefits are allowed beginning February 7, 1993 through March 20, 1993 and thereafter, provided all other qualifying provisions are met.  The other penalties are to be removed from her claim as well.


FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.


Dated and Mailed in Juneau, Alaska on July 26, 1993.
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