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The employer appealed to the Department from a Tribunal decision mailed June 18, 1993, which allowed the claimant  unemployment insurance benefits beginning January 17, 1993 by overturning previous disqualifications made pursuant to  AS 23.20.379, as well as AS 23.20.406, and the Emergency Unemployment Compensation Act of 1991. As a result, a determination of liability for overpayment was also reversed.  Although the employer's appeal to the Department was filed beyond the 15 day appeal period, we have ruled in a separate decision that the appeal will be considered timely.


We have reviewed both the documentary evidence and the lengthy hearing record in this matter.  The employer appeals on the basis that the Tribunal improperly weighed the evidence presented and drew erroneous conclusions from that evidence.  We must agree.  The hearing officer obviously placed more credibility on the testimony of the claimant than on the testimony given by the employer and his witnesses.  Yet, no rationale was given for that credibility judgement, and there is evidence in the record that severely undermines the veracity of the claimant's testimony.


Exhibit 18 in the record is a copy of the "Claimant's Statement on Discharge From Work" completed by the claimant on March 6, 1993.  Near the top of the form she indicated she began work at the employer's business on September 1, 1992.  In the hearing, the claimant admitted under oath that she actually began work for the employer on a part-time basis in December 1991, and although she was working partially to pay off a bill she owed the employer, she was also issued some paychecks.  While the wrong date could, standing alone, be passed off as a mistake, the  claimant later revealed under questioning that she drew benefits in the month of August 1992,  as shown on exhibit 8.  She also admitted she began work for the employer full-time on August 1, 1992. We do not believe she made a simple mistake in listing the date she began work as September 1, 1992, when she knew she had filed for and received benefits in August 1992. We therefore believe reliance on the claimant's testimony, given alone to rebut the employer's testimony and evidence, is in error. Further investigation into the claimant's receipt of benefits while working earlier in 1992 is being undertaken by the Employment Security Division's Unemployment Insurance Investigation Unit.


The employer has given several reasons for the discharge of the claimant on January 14, 1993. Among the reasons are that she was rude to clients, removed confidential tapes and records from the office, gave confidential information about clients to others,  was absent and did not make up the time, gave legal advice when not authorized to do so, and wrote personal letters on company time.

He relayed some of those reasons to her when he discharged her, and he gave her a more complete account in a written termination letter issued February 10, 1993.  While he also mentioned to her at the time of discharge that he was getting pressure from his wife to fire her, we do not agree with the hearing officer's assessment that pressure from his wife was the primary reason for the discharge.  It has been shown through testimony that the employer's wife also worked in the business and she was concerned about the claimant's behavior on the job.  Although the hearing officer believed there was a personal relationship between the claimant and employer that led to the discharge, the documentary evidence of that personal relationship was excluded from the record by the hearing officer and should not have been relied upon in reaching a decision.


The initial determination issued in this matter on March 17, 1993, denied the claimant benefits for a one year period under AS 23.20.379, holding that she was discharged for the commission of a felony or theft in connection with the work. That statute in section (e) provides for a one year disqualification of benefits if "...the insured worker was discharged for commission of a felony or theft in connection with the work."  The employer did press charges against the claimant for theft of company documents and tapes on February 24, 1993.  There was no resolution to that case at the time of hearing, nor to this date that we are aware of. Most of the documents allegedly taken were found to be missing after the claimant left work, and thus did not contribute to the employer's discharge decision.  The one tape and memorandum that the claimant admitted having were given to her by a former office manager, and the employer knew she had them for several months, although he had asked her to return them.  We do not believe the evidence presented supports the conclusion that the claimant was discharged because of theft or a felony.  We have previously held since the provisions in AS 23.20.379(e) impose a much harsher disqualification than the regular misconduct provisions, they should be applied in a way which maintains the connection between the seriousness of the act and the severity of the disqualification. In re Harden, Commissioner Decision 9027502, Oct. 31, 1990.  Further, we have set a $50 threshold for theft, which corresponds to the amount distinguishing third degree theft from fourth degree theft under AS 11.46.140-150. The value of the property allegedly taken by the claimant was not given any value, and we believe the documents would be valuable only to the employer, and even to him they would be of a very limited monetary value.


The claimant admitted she kept a "cover your ass file" in which she preserved first drafts and other documents from client files the employer had her working on.  She took those to her home on some unspecified occasion and then returned them after her discharge.  It was also established from the testimony of a former employee, that the claimant kept a copy of that employee's resignation letter at her home.  We believe these acts do constitute misconduct in connection with the claimant's work.  Her rationale that her work might be called into question with regard to the typing of documents does not seem logical, since the one area in which the employer complemented her work was in her performance as a typist.  There were no reprimands of her work in that regard, nor was it given as a reason for the discharge.    


Exhibit 28 in the record is a memorandum regarding office procedures given to the claimant when she first began limited employment in November 1991.  The claimant did not deny receiving the instructions which included the following: "EVERYTHING YOU HEAR ABOUT ANY CASE IS CONFIDENTIAL AND MAY NOT GO OUT BEYOND THE CONFINES OF THIS OFFICE." The memo went on to stress the confidentiality of client files.  Exhibit 43 is a letter the claimant wrote a few days before her termination in which she named several clients and the status of their cases to a previous employee of the company who had moved away some months before.  She did this in the context of complaining about the employer's handling of cases.  The record establishes other betrayals of client confidences that were not adequately rebutted by the claimant.  There is also other documentation establishing that she was warned about such breaches of confidentiality.  The employer is in the practice of law.  The claimant's breach of confidentiality is misconduct connected with the work.


Review of all the evidence and testimony given in this matter established several instances of misconduct on the part of the claimant. In light of the above findings, we do not believe it necessary to address each of the reasons given for discharge. Therefore a disqualification pursuant to AS 23.20.379(a)(1) is to be imposed.


DECISION
The Tribunal decision is MODIFIED. Benefits are denied under AS 23.20.379 (a)(1) for the period from January 17, 1993 through February 27, 1993 and the claimant's maximum potential benefits are reduced by three times the weekly benefit amount.  The issue of the claimant's eligibility for extended benefits and emergency unemployment compensation as well as liability for overpayment is REMANDED to the division for new determination in keeping with the above disqualification. 
 


FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on November 9, 1993.
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