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The claimant appealed to the Department from a Tribunal decision mailed January 5, 1995, which affirmed a denial of benefits under AS 23.20.378 and 8 AAC 85.350.  Benefits were denied from week ending November 12, 1994 through December 3, 1994.  An overpayment liability of $212 was also affirmed for the week ending November 12, 1994 under AS 23.20.390.

We have reviewed the record in this case, which included listening to the tape of the hearing.  On appeal, the claimant contends he can recall (or his sister-in-law can) several other employers with whom he checked for work.  We will not accept new testimony or evidence from the claimant now, as he was given a full chance to give testimony at the hearing. At the hearing he could recall only one in-person contact he had made for work, with the exception of several contacts he made in an attempt to set up possible self-employment ventures.

Whenever a claimant travels outside his normal labor market, as has the claimant here, there is a presumption that the very act of travel renders the individual unavailable for immediate employment. In re Calkins, Comm'r. Dec. 83H-UI-228, Sept. 6, 1983. Similarly, the Superior Court has ruled:


The purpose of the Employment Security Act is to enhance the economic security of persons who are involuntarily unemployed. AS 23.20.005.  In order to fulfill this statutory objective, it is not unreasonable to require claimants to be within the area of their normal labor market during the regular workweek.  If a claimant travels for reasons unrelated to his work search, he runs the risk of being unable to promptly respond to job offers. Henderson v.Employment Security Division, No. 3A-84-28 Civil, IC Unemp. Ins. Rptr. (CCH), ¶ 8139 (AK. Super. 1/7/78).

In the case cited immediately above, the claimant had traveled outside the area of his usual residence for approximately one day to perform volunteer work.  In the instant case, the claimant traveled for most of a four week period to attend to his ill father.  Although his travel is for the best of personal reasons, we conclude he was not travelling in search of work, as required by the statute and regulation. The regulation requires an in-person work search. In Henderson the court concluded that the regulation, 8 AAC 85.350, was "reasonable and not arbitrary," and that it was necessary to carry out the purpose of the Employment Security Act.

The claimant argues that his seeking self-employment should satisfy the requirement of a work search as it would get him off "the unemployment rolls."  While that may be true, we have long held that the unemployment program is not intended to protect those who go into self-employment ventures. In re Williams, Comm'r Rev. 82H-UI-044, March 26, 1986. A claimant travelling for self-employment purposes does not meet the requirements of a work search for benefit purposes. In re Diershaw, Comm'r Dec. 9320855, March 30, 1993. To subsidize such a work search could actually provide a competitive edge to claimants who would wish to compete in business with their previous employers who are paying the largest portion of the benefits.

The facts reveal that the claimant received benefits for the week ending November 12, 1994 and then was denied benefits for that week under the determination now under appeal.  In order to pay back that overpaid amount, the division offset a week of benefits from another, eligible week, the week ending December 10, 1994.  Thus, at this point, the claimant owes nothing pertaining to that particular overpayment.  

We find no material errors in the Tribunal's findings in this case. The Tribunal properly applied the law to the facts. The Department therefore adopts the Tribunal's findings, conclusion, and decision.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Both the denial of benefits under AS 23.20.378 and the overpayment liability (although now satisfied) will not be disturbed.


FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on March  8, 1995.
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