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The claimant appealed to the Department from a Tribunal decision mailed August 14, 1995, which affirmed a determination denying unemployment insurance benefits under AS 23.20.379 from April 30, 1995 through June 10, 1995.  The Tribunal held that the claimant was discharged due to misconduct connected with her work.

We have reviewed the record in this matter, and have considered the claimant's contentions on appeal.  No material errors in the Tribunal's findings are found, nor are any alleged. The claimant contends her discharge was  due to her inability to meet the employer's attendance requirements due to her mental illness and the medication she received for her condition. She suffers from depression, schizophrenia and related psychosis, for which she takes four or five medications. Some of those cause her to be unable to wake up easily in the morning. At other times she could not stay at work because of her condition.

The employer does not dispute the claimant's account of her symptoms caused by her illness or the side effects. Indeed, documents in the file indicate the employer did sympathize with the claimant over the loss of her husband in January, and her subsequent hospitalization for her mental condition. The employer also made concessions in trying to get the claimant's attendance to improve by changing her work start time to one-half hour later in the morning. Although the claimant made efforts to improve her performance, she still did not perform to the employer's standards or expectations.

Although the claimant did not present medical verification of her mental health problems by the time limit imposed by the Tribunal, she shortly thereafter provided such documentation to the Department.  While we could remand the case for further consideration, we believe there is sufficient evidence to make a judgement in the matter at this level.

The Division's Benefits Policy Manual, Section MC 15-1 states the following regarding discharges due to absence:


The adjudicator must be guided by the general principle that misconduct is behavior  which shows an 'intentional and substantial disregard of the employer's interest or the employee's duty to the employer.'  If the circumstances of the absence show an intentional and substantial disregard of that interest or obligation, the absence constitutes misconduct in connection with the work.  If, however, the circumstances of the absence indicate merely 'inadvertency or ordinary negligence in isolated instances' or 'a good faith error in judgment or discretion,' the resulting discharge is not for misconduct in connection with the work.

In the instant case we find sufficient evidence to show the claimant was not intentionally disregarding her employer's demands for improved attendance or record keeping. Rather, the evidence shows the claimant has severe, recurring mental health problems that perhaps made this work unsuitable for her. Whether it was suitable or not, we hold that she did not intentionally disregard the employer's request for improved performance, but rather she was hindered by her condition.  Accordingly, we hold that while the employer had good cause to terminate her, the discharge was not due to misconduct. 

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED.  Benefits are allowed without penalty under AS 23.20.379 for the period from April 30, 1995 and thereafter provided all other qualifying conditions are met.  The reduction of benefits is to be restored to her claim.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on October 31,  1995 .
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