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The claimant appealed to the Department from a Tribunal decision mailed August 18, 1995, which affirmed a determination denying benefits under AS 23.20.505. Benefits were denied for the weeks ending May 27, 1995 and continuing until the provisions of the statute no longer apply. The claimant was also held liable to repay a total of $424 for weeks ending May 27 and June 3, 1995, under AS 23.20.390. The issue is whether the claimant was an unemployed individual under the definition given in AS 23.20.505, and also whether he was paid unentitled benefits. 


FACTS

The claimant is a journeyman electrician and works through his union, IBEW local 1547. He filed a claim for benefits on March 29, 1995.  He is presently in the process of establishing his own business as an electrical contractor. He began preparations early this year, but has not yet opened for business. Since the week of May 27, he has been spending up to 50 hours per week preparing to open his business; performing such tasks as phoning prospective suppliers and wholesalers, and contacting contractors for whom he might get contracts. Part of his time has been spent in attending business administration classes.  He must still obtain insurance before he can actually open his business.  Although he does now have a contractor's license, it is not clear from testimony whether he has an active business license. 

When he actually begins offering his services as an electrical contractor, the claimant's union will require him to get off of the union's out of work list.  Until then, he has remained on the list, and he continues to work on jobs to which he is dispatched.  For instance, he worked on a job in Valdez from June 7 to June 16, 1995. At the time of the hearing he was employed full-time at Ed's Electric, and he continues to work on his own business preparations in his off hours. He estimates he is still able to put in about 10 hours per week toward his self employment venture.


LAW
AS 23.20.505 entitled "UNEMPLOYED INDIVIDUAL" provides, in part:


(a) An individual is considered "unemployed" in a week during which the individual 
performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.


CONCLUSION

On appeal to the Department, the claimant contends that he should be entitled to unemployment benefits until he actually starts his business and has his first hour billed.  The Tribunal, relying upon Dunbar, Comm'r Dec. 94 7970, Aug. 1, 1995,  reasoned that the claimant is self-employed  since he has been putting in more than full time hours on his work for himself. Therefore the ruling was made  that benefits are not payable.

In the Dunbar case, the claimant was a self-employed commissioned real estate salesman.  He was providing services in that he was providing buyers to property owners who wished to sell their property. When property was sold, he would receive a commission for his services. The case we cited in Dunbar, Wool v. Employment Sec. Div., No. FA-87-2234 Civ. (Alaska Super. Ct. 4th JD, Jan. 10, 1989) also involved a claimant who was providing services.  The claimant in Wool was the co-owner of an ice cream business. He was claiming benefits while working in the store making and selling ice cream.  He received no wages, but did take "draws" from his business.

Both of the claimants in these cases were  providing services for the public for which they could expect direct remuneration.  The claimant in the case now before us is neither providing any service as of yet, nor is he engaged in any activity that could now provide him with remuneration. Thus, we find his case to be much different than the cases cited above.  Because the statute expressly provides in the definition that services are provided, we hold that the claimant does meet the definition of an unemployed individual under his present circumstances.  We hold that until he actually opens his business, whether in a fixed location or for contracts with customers, that he is to be still considered as unemployed. As long as he is simply preparing to go into business, we hold that the disqualifying provisions of the statute do not apply. 


DECISION
The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED.  No disqualification is to be imposed under AS 23.20.505 for the weeks ending May 27, 1995 and thereafter, so long as the present conditions exist.  To  the extent benefits are otherwise payable for those weeks, the determination of liability is also REVERSED.


APPEAL RIGHTS

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on October  9, 1995.
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