David Lorentson

96 2021

Page 2

PRIVATE 


ALASKA DEPARTMENT OF LABOR


OFFICE OF THE COMMISSIONER


P. O. BOX 21149


JUNEAU, ALASKA  99802‑1149


DECISION OF THE COMMISSIONER OF LABOR


Docket No.  96 2021
CLAIMANT:
EMPLOYER:

DAVID LORENTSON
CITY OF FAIRBANKS

The employer appealed to the Department from a Tribunal decision mailed August 29, 1996, which reversed a determination denying the claimant unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged due to misconduct connected with his work.

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department, the employer contends that the Tribunal erred in concluding that the claimant should not have been required to take a drug screen test. The Tribunal concluded no testing was warranted, as the claimant's position was not hazardous or sensitive under Federal guidelines. The employer asserts that the claimant was fired for insubordination.

There is sufficient evidence in the record to support the findings of the Tribunal and we will accept the findings as shown. The facts reveal that the claimant took a pre-employment drug test before he began work with the city as a temporary laborer.  In his position, he was not required to drive or have a commercial driver's license. Something about his first test was questionable, and so the personnel director came to the job site and requested the claimant to retake the test. While the claimant refused to drive to the doctor's office with the personnel manager immediately, he did agree to take the test after he went home to get a photo ID. We do not believe, from the evidence presented, that the claimant refused the second test. Accordingly, there was no insubordination or misconduct on the claimant's part.  Even had the claimant failed the pre-employment test, we have previously ruled that the failure to pass such tests does not amount to work-connected misconduct. Steiner, Comm'r Decision 95 2977, March 5, 1996. In such cases, because the test is taken before the job starts, there is no connection with the work.   

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain allowed  for the period shown.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on November  14, 1996.
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