Margaret Meyer

96 2374

Page 5


ALASKA DEPARTMENT OF LABORPRIVATE 


OFFICE OF THE COMMISSIONER


P. O. BOX 21149


JUNEAU, ALASKA  99802‑1149


DECISION OF THE COMMISSIONER OF LABOR


Docket No.  96 2374
CLAIMANT:
INTERESTED EMPLOYER:

MARGARET MEYER
MAT-SU COMMUNITY MENTAL



HEALTH SERVICES INC

The claimant timely appealed to the Department from a Tribunal decision mailed October 31, 1996, which reversed a determination allowing benefits under AS 23.20.379. The Tribunal decision denied benefits from weeks ending July 20, 1996 through August 24, 1996, and also reduced her maximum benefit amount by three weeks.  The issue is whether the claimant was discharged due to misconduct connected with her work.

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department, the claimant contends that she was unable to represent herself as well as did the employer during the hearing. She also points out several inconsistencies in the exhibits entered by the employer that are material to the issue.


LAW
AS 23.20.379 provides, in part:


(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...


(2)  was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(d) "Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


       (1) a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


FINDINGS 

The claimant worked for the employer as a Senior Lead Residential Counselor. The employer provides residential housing for people with emotional or mental problems. The claimant was employed from October 1989 to July 15, 1996. She was a full-time employee.

In the early months of 1996, the employer began cutting costs by limiting the types of supplies and food purchased. The claimant, who was a purchaser for one of the houses, did not fully cooperate, and in May her purchasing duties were taken away. In March and June 1996, the claimant was involved in instances where she took clients on outings that resulted in problems. During the first instance, a client made gestures which indicated she was threatening to harm herself. The claimant was criticized for taking that client out in the first place, given her recent history, and for not fully reporting the incident when she returned. In the second incident, the claimant took a client swimming on the claimant's day off. This was considered an ethical breach, involving improper socializing with a client. 

Due to the two incidents listed, the claimant was reprimanded, and her supervisor rescheduled her hours from a day shift to a night shift. The shift change occurred when the claimant was just returning from vacation.  She was sent a certified letter outlining the changes and given two days of administrative leave to help her adjust. She reported back to work from her vacation on July 9, 1996, and was told of the schedule change then.  Her supervisor explained why the changes were made and the claimant verbally requested more leave, but was given no answer at that time. Normal employer policy is for such requests to be made in writing.

It is not clear from the evidence and testimony given whether the claimant was to begin her new shift on July 10, 1996 or July 11, 1996. Testimony and a written statement in the record from her direct supervisor lead us to believe her new shift was to begin on July 10, at 11 p.m. (exhibit 27). However, exhibit 17 , the actual schedule, and exhibit 11 would lead one to believe the claimant was to begin her new schedule on July 11 at 11 p.m. One statement from the Director, Kevin Munson, shows he believed she was to begin her new schedule on midnight of Wednesday, which was July 10. The Tribunal's findings reflect that the claimant was to start her new shift on July 11 at 11 p.m.

The claimant did miss work on at least four shifts. Her reason for not working the shifts was that she has tried night shifts before and it doesn't work for her because of sleep problems.  On July 10, 1996, at about 3 p.m. the claimant left a message for her supervisor asking for more leave because she wasn't physically able to work the shift.  She also left a message with a co-worker, asking him to get the message to her supervisor, Ms. Vostry. Ms. Vostry received the message and tried to return the calls but could not reach the claimant.  The claimant then called Bob Irvine, the Chief Executive Officer for the employer.  She explained the problems she was having with the shift change and other conflicts with her supervisors.  He first suggested she speak to Ms. Vostry and Kevin Munson, but the claimant replied that speaking with them had not been productive. He then told her he would speak to Kevin Munson and take care of the problem before it worsened.  The claimant's testimony regarding that conversation is not rebutted by the employer with any firsthand testimony. The claimant left a message on Mr. Irvine's phone on July 12, to the effect that she would like to meet with him on July 15, the following Monday.  Mr. Irvine never did return the claimant's calls. He was advised by Kevin Munson in a memo written on July 11, (exhibit 46-47) that he should refrain from meeting with the claimant as it could "muddy the waters if a grievance if filed." In that memo Mr. Munson reported that the claimant had been placed on suspension without pay for her failure to show up for her shift the night before, and also he advised that she be terminated.

A meeting was set for Monday, July 15, at 1 p.m. for the claimant to meet with her supervisors regarding her work performance.  She was notified of the meeting by mail, certified-return receipt requested.  She did not receive the letter until after 1 p.m. that day, and thus she did not know of it in advance. Ms. Vostry did try several times to contact the claimant by phone, and left at least one message with the claimant's husband. However, she never told the claimant of the meeting scheduled on Monday, July 15, other than in the certified letter.

Exhibit 43 is the certified letter the claimant received July 15, informing her of the meeting to be held that day. It  informs her of her suspension without pay pending investigation. The letter is dated July 11, 1996. However, it states she was absent from her appointed duty time on July 15, beginning at 11 p.m. to 9 a.m. July 16.  It further states she is scheduled for a performance meeting on Monday, July 15, 1996, at 1:00 p.m. It adds "Failure to appear can result in disciplinary action." Exhibit 44 is an envelope addressed to the claimant from the employer with a postmark of July 15, 1996. It is postmarked in Anchorage in the p.m. It is not clear from the record if exhibit 43 was delivered in this envelope, but from the order of the exhibits it would seem so. 

The employer discharged the claimant in another letter dated July 15, 1996. It states she is dismissed  because of her unwillingness to cooperate in meeting with the employer to discuss her performance.


CONCLUSION
The employer contends that the claimant was discharged for intentional misconduct in that she failed to report to work after her shift was changed and failed to meet with the employer for a performance review. We agree that the claimant was uncooperative with the employer at least to some extent. She had shown lack of judgement in some instances and possibly was insubordinate in her refusal to follow the employer's purchasing guidelines. However, she was not discharged for those reasons. Rather, she was discharged for her failure to appear for work after her schedule was changed, and specifically for not attending a meeting with her supervisors on July 15, 1996.

The evidence provided shows the claimant was advised of her new schedule, which changed her shift from days to nights, with only one or two days notice after she returned from vacation. It is understandable that she would be upset with such a schedule change, and as a result she asked for more leave. She attempted to set up a meeting with the CEO because she felt her supervisor was unresponsive to her requests.  She was left with the impression that the CEO would clear the matter up or meet with her.  The evidence showing notification of her suspension and subsequent discharge is very confusing. Exhibit 43, for instance, was either written on July 11, as it is dated, and the dates of July 15 and 16 for her failure to appear for work are incorrect. Or, the document was actually prepared July 15 instead of July 11. But in such case her notice of a meeting on that same date would have been given after the meeting time had already past. The testimony in the hearing was not any clearer as to the dates and timing of that letter and its delivery. It is clear that the claimant received it after the meeting time at 1 p.m. had passed.

Exhibit 45 is the actual notice of discharge, dated July 15, 1996. It seems from that letter the employer discharged the claimant due to her unwillingness to meet. However, we believe from the evidence presented that she was not duly notified of when and where she was to meet with the employer. She was still waiting to meet with the CEO, and yet the Director had asked him not to meet with the claimant and he apparently heeded that advice.

The definition of misconduct involves a claimant's wilful or wanton disregard of the employer's interest. We do not believe that a preponderance of the evidence shows the claimant acted in such a way. Rather, it appears the claimant could have been confused over the recent changes and was seeking clarification by going to someone higher up within the organization. Certainly her failure to meet with her supervisors on her last day cannot be held to her detriment since she was not even timely notified of the meeting.

We conclude the claimant was discharged for reasons other than misconduct connected with the work.  Accordingly, no denial of benefits under AS 23.20.379 is in order.  

DECISION

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are allowed without penalty under AS 23.20.379 for weeks ending July 20, 1996, and thereafter so long as all other qualifying conditions are met.  The maximum benefit amount is restored.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on January  16, 1997.
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