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CLAIMANT:
INTERESTED EMPLOYER:

MARK FRESHWATERS
VALLEY PLUMBING & HEATING

The claimant appealed timely to the Department from a Tribunal decision mailed March 5, 1997.

That decision affirmed a determination denying unemployment insurance benefits for the weeks ending November 16, 1996 through December 21, 1996 under AS 23.20.379. The issue concerns whether the claimant voluntarily left suitable work without good cause.

The claimant quit his temporary job as a sheet metal fabricator because of his concern over safety hazards. The job was at a large mine site near Fairbanks and was to only last the claimant a few weeks.  On his last day of work the claimant was informed of a "near miss" at a meeting at work. The incident described happened two days before and involved a heavy piece of equipment that almost came away from its moorings. The equipment was mounted above an area in which the claimant and others were working. Had it fallen, the claimant and other workers working under it could have been injured. There was also an energized electrical line under the piece of equipment that could have been severed, which as described to the claimant could have "fried" the workers.

The claimant had complained to his leadman about several safety concerns he had before his last day, but nothing was done. The claimant believed several of his co-workers were not competent to perform the work they were doing. There was a lot of pressure on the workers in getting the mine they were working on ready for production. The claimant was also informed that other charged electrical lines to equipment in the area would not be de-energized while the work was being completed.  He  contends the operation was unsafe and this was the last straw.  Previously he had asked the leadman for use of another safety harness, as the one he was issued was defective.  He was told that was all they had, so he brought one he owned from home to use.

A claimant who quits work because of safety concerns is expected to call the concerns to the employer's attention before he is considered to have quit with good cause.  Once that is done, however, and the employer ignores or fails to correct the problem, the claimant will have a valid reason for quitting.  In re Hugo, Comm'r Decision 9121035, July 30, 1991. The claimant in this case had found a series of safety problems or incidents which when he called them to his leadman's attention were ignored or discounted. A claimant is not expected to continue working in a position that is more hazardous than normal for the occupation or industry.  We believe that was the case here, and that the claimant did give the employer adequate opportunity to correct the problem.  Thus, he has established a compelling reason for leaving the employment.

The Tribunal decision is REVERSED. Benefits are allowed the claimant without penalty pursuant to AS 23.20.379.  Benefits are restored for the period from weeks ending November 16, 1996, and thereafter, provided all other qualifying provisions are met.  The reduction of benefits is also restored to the claim.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on  April  30, 1997.
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