Oscar Brown 

97 0626

Page 4


ALASKA DEPARTMENT OF LABORPRIVATE 


OFFICE OF THE COMMISSIONER


P. O. BOX 21149


JUNEAU, ALASKA  99802‑1149


DECISION OF THE COMMISSIONER OF LABOR


Docket No. 97 0626
IN THE MATTER OF:


OSCAR F BROWN

On April 9, 1997, the Appeal Tribunal issued a decision which affirmed a determination denying the claimant unemployment insurance benefits under AS 23.20.378(c). The claimant filed a timely appeal. The issue is whether the claimant is eligible for benefits while attending academic instruction of 10 or more credit hours per week.




FINDINGS OF FACT

The claimant has been attending the University of Alaska Fairbanks (UAF) since September of 1995, working toward a degree in international business. His classes began in 1997 during the week ending January 18. He is taking 12 credits.

Asbestos removal, construction, flagging and bus driving are the claimant's normal occupations. He last worked in asbestos removal until September 1996, when he was placed on-call due to lack of work. Asbestos removal is limited when the outside temperature is too low. During the summer of 1996 while he was working full-time, he attended only one class. During the Fall of 1995 he was taking 13 credits and in the Spring of 1996 he took 14 credits. During that time he was working 30 to 35 hours per week as a school bus driver. That job ended when school was recessed for the summer.

At the time of hearing, the claimant was seeking work through the laborer's union. He normally obtains asbestos removal work through them as well as construction and flagging work. He admits that during the winter such work is slow, and he is on the B list which means he would not get dispatched until A list workers are offered the jobs. He also sought work through the newspaper and  applied with  UAF for shuttle driver or tutor work. He is willing to accept full-time work or part-time. He is not willing to drop school for work, but would rearrange his class hours if necessary. He attends during the day, mostly on Monday ,Wednesday and Friday.


STATUTORY PROVISIONS

Alaska Statute 23.20.378 provides in part as follows:


(c)  An insured worker is disqualified for waiting‑week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education.  A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education.  However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting‑week credit or benefits under this subsection if the  worker's academic schedule does not preclude full‑time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated.  In this subsection,



(1)  "pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;



(2)  "school" includes primary schools, secondary schools, and institutions of higher education.

8 AAC 85.350 provides, in part:


(a) A claimant is considered able to work if he is physically and mentally capable of performing work under the usual conditions of employment in his principal occupation or other occupations for which he is reasonably fitted by training and experience.


(b) A claimant is considered available for work if



(1) he registers for work as required under (c) or (d) of this section;



(2) he seeks work as directed under (e) and (f) of this section;



(3) he meets the requirements of (g) of this section during periods of travel;



(4) he is ready and able to immediately accept any offer of suitable work which 
he does not have good cause to refuse; and



(5) he is available for a substantial amount of full‑time employment.


(l) A claimant who is attending a school or training course without the approval of the 
director is not available for work unless the claimant is attached to the labor force, ready and willing to immediately accept suitable full-time work for which the claimant is presently qualified, and



(1) while working full-time and attending schooling or training, the claimant became unemployed for reasons not attributable to the schooling or training, and the claimant's hours of schooling or training have not changed substantially; or



(2) the claimant began attending schooling or training after becoming unemployed 
and no rearrangement of the claimant's hours of schooling or training would be necessary to accommodate at least one regular work shift in the claimant's normal working hours.


CONCLUSION


The Tribunal found that the claimant had established a pattern of working and attending school full-time in the recent past. However, the Tribunal held the claimant was seeking only part-time work, which we do not find is supported by the record. The claimant is available for both full-time and part-time work, and although work in his primary occupations may be scarce during the winter months, that does not lessen the claimant's availability for such work. 

We also disagree with the Tribunal's interpretation of 8 AAC 85.350(l). The Tribunal concluded the claimant fell under the conditions of section 2 of that regulation which specify that a claimant who begins attending school after becoming unemployed must require no rearrangement of class hours to accommodate at least one regular work shift in his normal occupation. The claimant did become unemployed after working nearly full-time and attending school full-time. Under those conditions the claimant must only establish that he is attached to the labor force and ready and willing to accept suitable full-time work for which he is qualified. The claimant meets those conditions in that he is seeking work and is attached to the labor force. He has proven such attachment by his recent work history while pursuing his academic degree. We thus hold that he does meet the requirements for receipt of benefits.


DECISION

The decision of the Appeal Tribunal issued on April 9, 1997 is REVERSED. Benefits are payable beginning week ending January 18, 1997 and thereafter, provided the claimant meets all other qualifying conditions. 

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on July 17, 1997.
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