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The claimant timely appealed to the Department from a Tribunal decision mailed November 26,  1997.  That determination denied the claimant's request for reopening of the hearing scheduled for November 19, 1997. The claimant failed to attend the hearing, and a default dismissal was issued on November 19, 1997.  

The claimant asserts that she did not attend the November 19  hearing because she has a mental disorder and started taking new medication.  This situation causes her confusion and makes it hard to keep appointments. We note that the hearing officer continued the hearing from November 5, 1997, because the claimant indicated she was feeling groggy and medicated.  She stated then she had just begun a new medication. The hearing was continued until November 19, at 2:00 p.m. A new hearing notice was sent to the parties. The claimant failed to attend. Subsequently, she requested reopening, stating she missed the hearing due to a court date on that same day at 1:15 p.m. She stated she did not get out of court in time to be available for the 2:00 p.m. hearing.

The standard set by regulation in justifying reopening of an appeal hearing is the same as that for a late appeal - the individual must show circumstances beyond control.  In Borton v. ESD, Alaska Superior Court, First JD, No. 1KE-84-620 CI, Oct. 10, 1985 the court held that:


It is clear from Estes V. Department of Labor, 625 P. 2d 293 (Alaska 1981) that a late claimant must show some quantum of cause: implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.  

In the present case, we believe the claimant has established that her failure to attend the November 19, 1997 hearing was caused, at least in part, by her medical incapacity. She made a timely request for reopening and was in attendance at the first hearing scheduled on November 5. For those reasons we hold the case is to be reopened. 

The decision of the Tribunal is REVERSED.  This case is REMANDED for a new hearing and decision on the merits without further delay.
Dated and Mailed in Juneau, Alaska on  January
 14, 1998.
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