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IN THE MATTER OF:


CLAIMANT:
INTERESTED EMPLOYER:

GENE ROSE
FRED MEYER SHOPPING 

The claimant timely appealed to the Department from a Tribunal decision mailed May 12, 1998, that affirmed a determination denying benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.


FINDINGS
The claimant was employed at Fred Meyer as a janitor from August 14, 1997. He was hired to work part-time at the rate of  $9.55 per hour. However, he worked on-call during a period when others were on vacation and so he worked 40 hours or more for several weeks of his employment.

Fred Meyer uses a punch card system for punching in and out on a time clock. The claimant used a plastic card given to him by the employer for that purpose. He also kept track of his time worked on a calendar at home. The Tribunal did not accept the calendar into evidence and discounted its accuracy. 

The claimant quit his job without notice because he was not being paid properly for the hours he worked. For instance, he testified that he worked 40 hours the first full week he was at work, but the employer only paid him for 16 hours.  He brought it to the attention of his supervisor, but nothing was done. He complained again, when other weeks were short in like amounts. Again, nothing was done. He went to the store office and spoke to someone named Mona, who he thought was in higher management. The issue was still not resolved.

The last day the claimant worked was October 21, 1997. He ended his shift at 1 a.m. and then quit without further notice. He had not been paid for any time worked in October. He was due to be paid once per week. After he quit the job, he took his complaint to the Wage and Hour section of the Department. He admits he did not go to the store manager with his complaint because he was not as familiar with company policy as he should have been. He felt the matter would get resolved after he went to Mona and after going to his immediate supervisor approximately ten times.

Exhibits 10 and 11 in the record are pay stubs and a "Paycheck Review & Void" that the claimant received after he requested them from Fred Meyer. He received them in March 1998. Those records show nothing paid or worked after the pay period ending September 20, 1997. The claimant called the company after he received those documents and asked for the rest of the records, but he was told that was all they had.

For the pay period ending August 16, 1997, the pay stub shows the claimant earned a gross amount of $237.20, yet the "review" report shows for the same period only $162.16 was paid. There are similar discrepancies in other weeks between the pay stubs and the "review."

Exhibit 6 in the record is a two-page "Request for Separation Information" sent to the employer by the claim record office. The response from Fred Meyer shows the claimant's last day of work as October 14, 1997.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a) An insured worker is disqualified for waiting-week credit or benefits for the first week 
in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1) left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c) Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes


(1) leaving work for reasons that would compel a reasonable and prudent person of 
normal sensitivity, exercising ordinary common sense, to leave work; the reasons must 
be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Tribunal held that the claimant's evidence was not sufficient to overcome the evidence submitted by the employer, reasoning "Fred Meyer Shopping Centers uses a computerized time card system for recording a person's hours of work. Against this, Mr. Rose would ask the Tribunal to accept his calendar notes of his hours worked." It went on to state that the claimant's calendar notes were not specific enough to rely on as there are other hours written on the calendar. However, as the claimant explained, those are notes of when his wife worked, and he could distinguish those entries from his own. Without the actual notes in the record we are unable to judge their legibility or accuracy. However, we have already found the employer's records to have significant errors. Additionally, if the claimant worked until October 14, 1997, as the employer stated on Exhibit 6, then the other records, such as the pay stubs, should have reflected that work. They did not.

The sworn testimony of the claimant in this case is sufficient to overcome the hearsay documents of the employer. Especially since the employer's documents show internal conflicts. We have previously held that an employer's failure to compensate a worker in the amount, in the manner, and at the time agreed upon at the time of hire is considered good cause for voluntarily leaving work.  Zimmerman, Commissioner Review No. 9121096, September 10, 1991. A worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving his or her wages. Menshaw, Commissioner Review No. 9229238, April 26, 1993. 

The claimant quit for only one reason, he was not receiving the pay he was promised for the hours he worked. He attempted to have the employer correct the situation, but it only got worse. For the last three weeks he worked, he failed to get paid at all. The employer acknowledges he worked until October 14, and yet they had no pay stubs or records for any time he worked in October. For those reasons, we conclude the claimant had a compelling reason for quitting work.


DECISION
The decision of the Employment Security Division Appeal Tribunal is REVERSED. Benefits are allowed without penalty under AS 23.20.379 for the week ending October 25, 1997 and thereafter, provided all other qualifying provisions are met.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on July 2, 1998.
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