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CASE HISTORY
Mr. Holt timely appealed a December 18, 1997, determination that denied/reduced benefits under AS 23.20.505.  Benefits were denied/reduced on the ground that Mr. Holt was fully employed during the weeks claimed.  The determination also denied Mr. Holt pursuant to AS 23.20.387 on the ground that the claimant knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits.  Mr. Holt was determined to be liable for an overpayment pursuant to AS 23.20.390.  


FINDINGS OF FACT
Mr. Holt established an unemployment insurance claim effective January 3, 1994, and another on January 4, 1995.  He recalls receiving a claimant handbook after opening a claim in 1991, but does not remember if he read it.  Mr. Holt's weekly benefit amounts were $178 and $168 (plus $48 in dependents allowance) respectively; his excess earnings amounts were $287.33 and $274, respectively.

Mr. Holt does not dispute the three employers' report of earnings as follows:

Week Ending
01/08/94

01/15/94

01/22/94

01/29/94

02/05/94

02/12/94

02/19/94

02/26/94

03/05/94

04/16/94

04/23/94

01/21/95

02/18/95

02/25/95

03/04/95

03/11/95

03/18/95

03/25/95

05/13/95

05/20/95
Clmt Earnings

$ 0.00


   0.00


   0.00


   0.00


   0.00


   0.00


   0.00


   0.00


   0.00

         225.85


  88.00


269.50


  88.00


  88.00


176.00


  88.00


  88.00


104.00


176.00


  88.00
     ER Earnings

$ 321.75A

     77.00A/68.60B

   130.90B

     71.50A

   104.50A/167.25B

     96.25A/193.00B

   169.40B

       0.00


     86.10B

     82.70B

     38.50B

     74.90B/272.25C

   145.50B/209.00C

     52.50B/442.75C

   109.50B/376.75C

        0.00


    108.75B/88.00C

    108.75B/146.10C

    200.75C

      33.75B/497.75C
 
  Benefits Pd

   WW


$ 226.00


   226.00


   226.00


   226.00


   226.00


   226.00


   226.00/ WW


   226.00


   107.00CR

     28.00CR

     52.00


   188.00


   188.00


   122.00


     28.00CR

   188.00


   176.00


   122.00


   188.00



A - SigWold Storage & Transfer

B - Ogden Facility Management

C - Far North Moving & Storage

CR - Mr. Holt over-reported earnings--credit due

WW - Waiting week requirement

Exhibits 71 through 76 contain copies of Mr. Holt's certification forms for the weeks ending under appeal.  For the weeks ending January 8, 1994, through March 5, 1994, he indicated "NO" to the question:


Did you work during the week(s) you are claiming?  (If yes, report gross earnings whether paid or not and complete employer boxes below.)

Exhibits 77 through 81 contain copies of the remaining certifications forms completed by Mr. Holt during the period under appeal.  On each form he indicated one employer (Far North Moving and Storage) as his only employer, although the question specifically asks, "Did you work for any employers...during this week?"  Mr. Holt only provided work and earnings as noted above. Mr. Holt signed each form that contains the certification above his signature that read:


I certify that I have made no false statements and I have withheld no material facts in connection with this claim.  I understand the law provides penalties for both.  I have read the instructions in both parts of my Claimant Handbook.

The handbook (partially contained in Exhibit 90) provides in part:


You must report your total wages each week, whether or not your were paid.  Report the amount you earned before any deductions were taken out.


You must also give us the employer's name and address, dates worked, the number of hours worked per week, and your employment status.


Work is anything you do for wages, including self-employment, during the seven days of the week you are claiming.  You may be paid a reduced amount of benefits while you are working, as long as you are not working full-time.


Wages are any kind of payment you receive for work you do....


You can earn $50 without reducing your benefit check, but you must report the wages.  For each dollar you earn over $50, your benefit check will be reduced by $.75....

Mr. Holt admits that he did not read the handbook nor request another copy be sent to him.  Mr. Godfrey, investigator, indicated that all claimants who established new claims at least through 1995, received a handbook that provided instructions on how to file and what information to provide.  Mr. Holt does not recall getting a handbook after 1991, although he filed in 1994, 1995, and again in 1997.  Mr. Holt also contended that he did not complete an Application for Service for the 1994, 1995, and 1997 claim years.  Exhibits 91 and 92 contain copies of the 1995 and 1997 applications that appear to have been completed by Mr. Holt.

On April 4, 1994, Mr. Holt was issued a nonmonetary determination that advised him he had incorrectly reported earnings while receiving benefits.  The improper report of earnings resulted in an overpayment notice.  The period affected began with the week ending October 31, 1992, through February 27, 1993.

Mr. Holt contends that he only reported work and earnings from his "main" employer (Far North).  He did not realize that he needed to report earnings from other employers as well.  Mr. Holt does not know why he signed the certification forms that indicated he had read the handbook when he actually had not read it.  He just did what other people told him to do.  Mr. Holt works seasonal work and does not have enough income without unemployment insurance during the off season to support his family.


PROVISIONS OF LAW
AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact....

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects....


CONCLUSION
The record establishes that Mr. Holt failed to report work and earnings during the period under appeal.  Mr. Holt is liable for the overpayment as a result of earned wages and being fully employed for the weeks he had excess earnings amounts.

Mr. Holt's contention that he did not fraudulently withhold material facts for the weeks in question is without basis.  The question on the claim certification forms are clear and unambiguous--"Did you work during the weeks claimed?" and 

"Did you work for any employers...?"  Mr. Holt did not demonstrate an inability to understand the instruction.  He relied on others and his own belief that he only needed to provide a main employer when completing the certification forms.

In Thalman, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979).  The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387....



[The claimant] knew he was working part-time and failed to even mention this fact.  The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs.  Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982)....

Mr. Holt had no logical explanation for his failure to report his entire earnings, especially in light of the April 1994 determination that advised him of a previous wage reporting problem.  His financial situation gave him the motive to provide false statements and receive monies to which he was not entitled to receive as a result of those false statements.  Mr. Holt received unentitled benefits as a result his failure to report his work and earnings.  He remains liable for the overpayment for the full amount of the benefits paid each week, plus the 50 percent penalty amount.


DECISION
The determination issued on December 18, 1997, is AFFIRMED.  Benefits are denied for the weeks ending January 8, 1994, February 12, 1994, January 21, 1995, February 18, 1995, through March 4, 1995, and May 20, 1995, pursuant to AS 23.20.505.  Benefits are further denied for the weeks ending January 8, 1994, through February 19, 1994, March 5, 1994, January 21, 1995, February 18, 1995, through March 4, 1995, March 18, 1995, through March 25, 1995, May 13, 1995, through May 20, 1995, and December 20, 1997, through December 12, 1998, pursuant to AS 23.20.387.

Mr. Holt remains liable for the overpayment in the amount of $4385, including penalties.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 9, 1998.

                                  Jan Schnell, Hearing Officer

