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CLAIMANT                               
INTERESTED EMPLOYER
MICHELLE HENLEY
TRAILSIDE GENERAL STORE

CLAIMANT APPEARANCES                  
EMPLOYER APPEARANCES 
Michelle Henley
Susie Quinn


ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued on December 8, 1997, that allowed unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Henley worked for Trailside General Store during the period January 1997 through November 19, 1997.  She earned $6 per hour for an average of 20 to 40 hours per week.  Ms. Henley was discharged on November 20, 1997, for alleged theft.

On November 19, 1997, Ms. Henley cashed two checks at her place of employment in the amount of $250 each.  She did not obtain permission from management before making those transactions.  Ms. Henley's husband's vehicle had broken down between Anchorage and Kenai and needed the money wired immediately to get back home.  Ms. Henley knew at the time she wrote the checks (on an out-of-state bank) that she did not have the funds to cover them, but knew her VISA overdraft would cover the amounts.

On November 20, 1997, Ms. Quinn, manager, called Ms. Henley's bank to determine if the two checks would be cleared if deposited.  She was advised by the bank that neither check would clear at that time.  Ms. Quinn and her supervisor agreed that writing two checks for a total amount of $500 without sufficient funds amounted to theft.  Ms. Henley was notified immediately that she needed to cover the checks (which she did that day).  She was discharged because of her actions.

Ms. Quinn contends that employees are told at the time of hire that personal checks cannot be cashed at the store.  She admits that the policy is a verbal, nonwritten policy.  Ms. Henley denies any knowledge of that policy.  She had written numerous personal checks before, even up to $100 for cash.  Other employees had been seen cashing checks for unknown amounts.  Ms. Henley was never warned that cashing a personal check was against company policy.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, MC 485.05-1, states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
The rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.


The employer has the right to establish rules necessary to conduct his business.  In most cases a rule will be judged reasonable if the employer considered it necessary for the proper conduct of his business....


A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker....


[I]f a worker knowingly violates a rule, his violation is willful even though he may not intend harm to the employer.  In addition, a plea of "forgetfulness" would not necessarily clear a worker of misconduct, especially where he has received prior warnings....

There is no dispute that Ms. Henley did not have the funds to cover the $500 in checks written to her employer.  She did, however, have overdraft protection that would have prevented the checks from being return for nonsufficient funds.

The record establishes that the employer failed to clarify its policy with regard to personal check cashing and may have allowed employees to cash checks against its stated policy.  Ms. Henley could not have been expected to know the policy if she were not told, not warned, or not counseled about her actions.  Although the Tribunal agrees that $500 may be a significant amount of money, Ms. Henley's actions were done in the state of an emergency and are considered to be a good faith error in judgment.

The Tribunal does not dispute an employer's ability to discharge employees who fail to or cannot meet certain company standards.  Ms. Henley's discharge may have been the only recourse for the employer in this matter.  However, it did not amount to misconduct connected with the work for unemployment insurance.


DECISION
The determination issued on December 8, 1997, is AFFIRMED.  Benefits are allowed for the weeks ending November 22, 1997, through December 27, 1997, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 5, 1998.








Jan Schnell, Hearing Officer

