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CASE HISTORY
Mr. Baumgardner timely appealed a December 18, 1997, determination that denied benefits under AS 23.20.505.  Benefits were denied/reduced on the ground that Mr. Baumgardner was fully employed during the weeks claimed.  The determination also denied Mr. Baumgardner pursuant to AS 23.20.387 on the ground that he knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits.  Mr. Baumgardner was determined to be liable for an overpayment pursuant to AS 23.20.390.  


FINDINGS OF FACT
Mr. Baumgardner established an unemployment insurance claim effective January 21, 1992.  He does not recall if he received a claimant handbook, but does know he has never read one.  Mr. Baumgardner's weekly benefit amount was $150, plus $24 in dependents allowance; his excess earnings amount was $250.  Mr. Baumgardner also established a new benefit year on April 1, 1994.  His weekly benefit allowance for that benefit year was $54, plus $72 in dependents allowance; his excess earnings amount was $122.

Mr. Baumgardner does not dispute the employers' (ER) report of earnings as follows:


Week Ending
ER Earnings
Clmt Earnings Benefits Paid

 09/26/92

  $292.50

    $ 00
 
  $174


 06/11/94
 
   756.56


 00

   126


 06/18/94

   882.65


 00   
   126


 06/25/94

   882.65


 00    
   126


 07/02/94

   824.91


 00   
   126

The week ending September 26, 1992, contained earnings reported by an employer in Idaho.  Mr. Baumgardner does not recall that employer, nor working for that employer.  He was unable to refute, however, the information provided by that employer on an audit sheet provided by the Employment Security Division.

Mr. Baumgardner worked for Aurora Oldsmobile beginning June 6, 1994, through November 1994.  He worked on a commission basis.  Mr. Godfrey, investigator, prorated the earnings during the period under appeal by applying the days in the pay period (monthly) against the earnings for the month to determine a daily rate.  He then multiplied that daily rate by the appropriate days each week.  Mr. Baumgardner admits he worked six days per week and up to 12 hours each day selling vehicles.

Exhibits 17, 18, and 20 contain copies of Mr. Baumgardner's certification forms for the weeks under appeal.  He indicated "NO" to the question:


Did you work for any employers, or were you self employed during this week?

Mr. Baumgardner signed each form that contains the certification above his signature that read:


I certify that I have made no false statements and I have withheld no material facts in connection with this claim.  I understand the law provides penalties for both. 

In January 1993, Mr. Baumgardner was first diagnosed with diabetes.  He had been ill for almost a year until he was hospitalized in January.  As of the date of the hearing, Mr. Baumgardner continues to have problems stabilizing his blood sugar levels.  He experiences memory lapse problems as a result of high blood sugar.  Mr. Baumgardner cannot recall working in 1992, but cannot deny that he may have worked.  He has difficulty, even with medication, getting out of bed in the morning or going to work on some days.

Mr. Baumgardner argues that he did not intentionally omit information on the certification forms for the weeks under appeal.  For the period of time in 1994, Mr. Baumgardner had called the local employment service office in his area to ask about filing while working on a commission basis.  He had never

worked on a commission basis before and was told by his employer he would not be paid until the following month on the 10th.  

Mr. Baumgardner was told by a claimstaker to keep filing he had been when he asked what to do about working on commission.  He, therefore, continued to mark "NO" on the certification form in response to the work/earnings question. Once he received his pay, he stopped filing.  Mr. Baumgardner did not know he had to report his work; he contends he did as he was told by the local office representative.  There is no record that Mr. Baumgardner had been notified of any previous earnings related issues in the past or that he had ever reported earnings before.  Mr. Godfrey did note that a 1988 fraud determination had been set against Mr. Baumgardner's claim, however, he did not know the basis or reasoning for that issue.


PROVISIONS OF LAW
AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact....

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects....


CONCLUSION
The record establishes that Mr. Baumgardner failed to report work and earnings during the period under appeal.  His earnings during each of the weeks exceeded his excess earnings amount.  He was fully employed during those weeks.  Mr. Baumgardner is liable for the overpayment as a result of the benefits improperly paid to him.

In Cecil, Comm'r Dec. No. 96 1635, October 3, 1996, the Commissioner states in part:


At the time of the hearing, the claimant had trouble with memory loss and contended she could not think clearly due to her disability....


Another mitigating factor in favor of the claimant in this matter is the fact that she cannot remember events of 1993 presumably due to the effects of her illness. Although that illness was not diagnosed until June 1993, it is possible if not probable the claimant was suffering some symptoms in February 1993. The symptoms she describes include loss of memory and reasoning ability. The fact she had earlier completed claim forms omitting proper wage information does not show an intent to defraud in 1993. If she had been warned through overpayment notices or other notification before she filed her claims in January and February of 1993, the claimant might be held to a higher standard of responsibility. But as it is, there is no evidence of such warnings until after the alleged fraud had been committed.


The claimant is not now in a position to defend her actions of early 1993. While she appeared lucid and rational at the time of the hearing, she repeatedly answered "I don't remember," to questions asked her by the Tribunal and investigator. We have no reason to doubt that her memory is adversely affected by her illness....

There is insufficient evidence to support a conclusion of fraudulent reporting for the week in 1992.  Without information about Mr. Baumgardner's filing leading up to that week and immediately following that week, this was a single incident that no one had an explanation for.  Giving Mr. Baumgardner the benefit of the doubt in this instance, he did not intentionally fail to report work and earnings for the week under appeal in 1992.

The presumption that division personnel give correct instructions is rebuttable by convincing evidence.  Barrow, Comm'r Dec. No. 88H-UI-008, March 8, 1988.  Where that presumption is rebutted, the Commissioner has allowed benefits in such instances.  This has been so even when claimants relied on incorrect information contrary to correct written information in their possession.  Ridinger, Comm'r Dec. 88H-UCFE-044, June 7, 1988.

Although it has not been shown that Mr. Baumgardner received incorrect information, he understood the claimstaker to mean he needed to continue filing as he always had--noting no work or earnings.  AS 23.20.387 requires that a preponderance of the evidence of an intent to defraud be shown before a conclusion of misrepresentation can be made.  Mr. Baumgardner stopped filing as soon as he was paid.  He did not read his instruction handbook and had never reported earnings before.  Therefore, Mr. Baumgardner would not know that he was not entitled to benefits while working full-time.

It is undisputed that Mr. Baumgardner should have read his handbook and should have known about reporting work.  However, the intent to defraud has not been established in this matter.


DECISION
The determination issued on December 18, 1997, is MODIFIED.  Benefits are denied for the weeks ending September 26, 1992, and June 11, 1994, through July 2, 1994, pursuant to AS 23.20.505.  Benefits are allowed for the weeks ending September 26, 1992, June 11, 1994, through July 2, 1994, and December 20, 1997, through July 11, 1998, pursuant to AS 23.20.387 if otherwise eligible.

Mr. Baumgardner overpayment liability is REMANDED to the Employment Security Division for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 26, 1998.

                                  



Jan Schnell, Hearing Officer

